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REAUTHORIZATION OF THE EXPORT 
ADMINISTRATION ACT

WEDNESDAY, MARCH 2, 1983

U.S. SENATE, COMMITTEE ON BANKING, HOUSING, AND 
URBAN AFFAIRS, SUBCOMMITTEE ON INTERNATIONAL FI 
NANCE AND MONETARY POLICY,

Washington, D.C.
The subcommittee met at 10:30 a.m., in room SD-538 of the Dirk- 

sen Senate Office Building, Senator John Heinz (chairman of the 
subcommittee) presiding.

Present: Senators Heinz, Garn, Gorton, Proxmire, and Lauten- 
berg 

Also present: Senator Paul Tsongas.

OPENING STATEMENT OF SENATOR HEINZ

Senator HEINZ. Today we mark the second in the series of hear 
ings which this committee will hold to consider various aspects of 
the Export Administration Act, which expires this September 30.

Today we're going to focus in on and consider national security 
controls and our relations with the other major high-technology 
producers within Cocom, which is comprised of our NATO allies 
and the Japanese.

This is a legislative hearing, and the witnesses will not only be 
commenting on the administration of national security controls, 
they will also be commenting on the legislative proposals which 
Senator Garn, Senator Nunn, and I have submitted for considera 
tion.

As I have said previously, all the bills complement one another, 
and I am hopeful that this committee as it moves forward toward 
markup can find a way to achieve the objectives of all three bills in 
one single bill.

Indeed, I've already incorporated a number of Senator Nunn's 
proposals into my bill, and Senator Garn has indicated sympathy 
for those suggestions, as well.

With regard to national security controls, Senator Garn and I 
share the same concerns about the dangers of inadequate licensing 
practices, and lax enforcement.

Our solutions, at least at this time, however, take a separate 
path.

Senator Garn believes that a major source of the problem lies in 
the licensing process, and in the low-priority export controls are 
given within the Commerce Department. Hence, he proposes an or 
ganizational solution.

(l)



In contrast, I believe that the primary source of the problem lies 
in enforcement, rather than licensing. And the vast majority of our 
problems with regard to national security controls could be solved 
with a more vigorous and efficient enforcement effort.

Part of this problem is due, in my judgment, to the rapid pace of 
development of high technology and high-technology products.

Our licensing and enforcement structure has simply not kept up 
with that. Another part of the problem regarding high-technology 
transfer to the Soviet Union and its allies, comes from the weak 
and ineffectual nature of the Cocom organization.

Time and again, we hear reports of our allies refusing to cooper 
ate or dragging their feet in response to our efforts to tighten up 
high-technok^y transfers.

Efforts are currently underway to negotiate new, tougher multi 
lateral restrictions within Cocom, and we'll hear a progress report 
on that today from Dr. Schneider of the State Department.

I would like to be optimistic, but in the short-run, I'm not very 
optimistic that we can persuade our allies to cooperate in these 
very meritorious efforts to stem technology flow to the East, at 
least not within the current structure of Cocom.

That is one of the reasons why I proposed in my bill that the ad 
ministration enter into negotiations to strengthen Cocom and raise 
it to treaty status.

In the\absence of such strengthening, I fear the allies will contin 
ue to take advantage of our own unilateral controls to increase 
their market share.

And then I fear that not only pur national security interests, but 
our economic competitiveness will thereby suffer. It is within that 
context that I have proposed an increased capability for foreign 
availability assessment.

Such capability has been sadly lacking at the Commerce Depart 
ment, despite the fact that the 1979 act clearly mandated it, and 
indeed earmarked funds for that purpose.

I can well understand the frustration of American companies 
whose officers witness Cocom prescribed technology being sold 
freely to and within the Eastern Bloc, when they are unable co get 
licenses for similar technology from the U.S. Government.

Increased foreign availability, assessment capability, would be a 
first step toward a solution of that problem. If Cocom has prohibit 
ed the sale of certain products and technologies to Communist des 
tinations, then we should be able to apply strong diplomatic pres 
sures to get our allies to stop those kinds of sales.

The absence of that kind of leverage sometimes has the effect of 
rendering our own national security controls meaningless; punish 
ing only our own corporations, while the Soviets obtain any desired 
technology and our trade competitors gain still another advantage.

In my judgment, the day is long gone when we can afford such 
empty, meaningless symbolism.

Finally, we will also be considering today the militarily critical 
technologies list, which was mandated by the 1979 act. To date, it 
has not been used in the way that the 1979 act's authors, myself 
included, intended.

It's far too long and cumbersome. If we try to control everything, 
we are going to be unable to control the truly critical technology.



In the process, we will do great harm to West-West sales and tech 
nology transfer, without having an appreciable effect on restricting 
East-West technology transfer.

It should be remembered that the U.S. has only 1 percent of the 
Eastern European market for manufactured goods. And an even 
smaller percentage, small though that may be, of the high-technol 
ogy market.

America's export future lies in the West, and among the richer, 
less developed or newly industrialized countries.

The U.S. Government need not imperil that trade in the name of 
controlling the flow of technology to the East. This problem is ad 
dressed in my bill through the proposed increased use of the quali 
fied general license for both goods and technology, as a means of 
eliminating what the GAO described as the meaningless paper ex 
ercise which accompanies some 35,000 validated licenses processed 
each year.

If we can get a better handle on the flow of technology among 
Western nations, while cutting dowi, on needless and counterpro 
ductive paperwork, then we will have significantly improved the 
export control process.

This process that I have proposed is somewhat analogous to the 
comprehensive operations license proposed by some members of the 
high technology community.

I hope that our witnesses today will particularly comment on 
this proposal, and the way it's been drafted in S. 397.

Before we ask our witnesses to testify, I'd like to yield to my col 
league, Senator Garn, chairman of the committee, for any opening 
remarks he'd care to make.

OPENING STATEMENT OF SENATOR GARN

Senator GARN. Thank you very much, Senator. First let me com 
mend you as chairman of the subcommittee for holding this series 
of hearings. Both of us, in our entire Senate careers, have been 
very concerned about this area.

We do need to renew or reauthorize the Export Administration 
Act. Time is running out, so I really appreciate the fact that you 
have taken the bit in your mouth and proceeded rapidly early in 
the session to hold these hearings.

As a preface to today's hearings, I'd like to read a quote from a 
recent article by Air Force Maj. Gen. Doyle E. Larson, Commander 
of the Electronic Security Command.

He makes an excellent summary of some of the gains the Soviets 
have obtained militarily through the use of Western goods and 
technology:

In 1970 the Soviet Union was behind in almost every aspect of military technol 
ogy from strategic weapons down to light vehicles. It did not have a single success 
ful attack-fighter design, and the fire control systems for its tanks were grossly infe 
rior. Its anti-tank missiles were primitive as were its air-to-air missiles, avionics and 
aircraft guns. It lacked modern lightly armored vehicles, relied on towed artillery, 
had no modern helicopters in combat units, and had no modern communications in 
ite land forces. Today . . . virtually all of the above defects have either been elimi 
nated or compensations made.



I came to the Senate in 1974, and each year, as we debated the 
defense budget; I have seen how dramatically expenditure demands 
have increased in order to cope with these Soviet defense advances.

This is truly an area where an ounce of prevention is worth a 
pound of cure. Today we will learn how billions of dollars in de 
fense costs could have been avoided by an effective export control 
system.

It seems to me that it's simply foolish for anyone to criticize de 
fense spending, and then refuse to work toward the establishment 
of an effective system of export control. Seventeen of my colleagues 
and I have proposed a solution to this dangerous problem. I'd like 
to make another quote from General I/arson's article:

No matter what course of action the current administration takes, the program 
must not be allowed to flounder on an interagency basis. Someone has to be in 
charge with authority to cut across departmental egos.

This is exactly what our bill would do by establishing a high- 
level Office of Strategic Trade, whose head would be a member of 
the National Security Council.

While giving the institutional high priority to the system and the 
authority to cut across interagency rivalries, the bill would simul 
taneously end the current situation where the fox is left in charge 
of the chicken coop.

On February 3, the full committee held a hearing on the Com 
merce Department's fulfillment of its role under the Export Ad 
ministration Act.

The hearing showed conclusively that the Commerce Depart 
ment's efforts are lacking now, have been that way for 30 years, 
and are unlikely to be sufficiently improved to any lasting way or 
degree in the future.

That should not be surprising to anyone. No more should we 
expect the Commerce Department to do an adequate job of enforc 
ing export controls than we would expect them to do an adequate 
job in enforcing our antitrust statutes.

The Commerce Department is our advocate for business and 
trade, and should be. When we mix with that the responsibility for 
regulating business and trade we get a mix of conflicting authority 
that allows the Department to fulfill neither of its responsibilities 
well.

We get bad government During the last hearing, both Senator 
Heinz and I focused on the total failure of the Commerce Depart 
ment, for example, to fulfill its legal responsibilities for the assess 
ment of the foreign availability of controlled goods and technol 
ogies. In its annual report on export administration for fiscal year 
1982, the Commerce Department reported that not a single license 
was granted on the basis of foreign availability.

How we can expect to conduct Cocom negotiations without an 
adequate assessment of foreign availability is beyond my under 
standing. I also wonder how many of the more than 70,000 export 
license applications required by the Commerce Department last 
year would have been unnecessary had foreign availability been 
adequately assessed.

The explanation b> the Commerce Department for this total fail 
ure was that Congress failed to appropriate funds for foreign avail-



ability assessment. Let me point out, first, that the banking com 
mittee authorized those funds, and, second, we're talking about rel 
atively small sums of money. Little more than a million dollars. I 
have never known an agency yet that failed to obtain such small 
sums for what it deemed to be a high priority, either through lob 
bying the Appropriations Committees, or through the transfer of 
funds from other operations.

Since the February hearing two more examples have come to my 
attention, reinforcing ; ly conviction that it is in our national inter 
est to remove export administration from the Commerce Depart 
ment.

The February 14 edition of Time magazine carried an article out 
lining how high-technology equipment subject to U.S. export con 
trols was diverted to the Soviet bloc through the licensing and en 
forcement failures of the Commerce Department.

Mr. Chairman, I would ask that a copy of the Time magazine ar 
ticle, along with a summary by committee staff', be included in the 
hearing record.

[The information follows:]
[From Time Magazine. Feb 14, 19H3)

THE MISSING MICRALJGNS
In Switzerland, customs officials called the matter "embarrassing." In Washing 

ton, the Commerce Department would not confirm that the case was under investi 
gation, but expressed grave concern. In Moscow, KGB officials were believed to be 
jubilant over a victory on one of the newest fro \ers of espionage: the theft of West 
ern industrial technology.

The cause of that fuss was the disappears .j of two projection mask aligners 
(price: $250,000 each) made by Perkin-Elrner Corp. of Norwalk, Conn. The auto 
mobile-size machines, called Micralign 200s by Perkin-Elmer, are used in the manu 
facture of microcircuitry for everything from digital watches to missile guidance sys 
tems. Designed ten years ago, the equipment has since been superseded by more ad 
vanced models. Nonetheless, the Commerce Department has it on a list of equip 
ment banned for export to Iron Curtain countries. Commerce analysts estimates 
that 70 percent of computer microchips made in the Soviet Union are turned out on 
Western equipment, most of it shipped there illegally.

Perkin-Elmer certainly had no intention of doing that last March, when the com 
pany received a routine purchase order for the machines from Favag S.A., a 
medium-size electronics company in the Swiss watchmaking town of Neuchatel. Re 
calls Perkin-Elmer Vice President James P. Gregory: "We are fully aware of the 
importance of this equipment. We did not know Favag, to we reported the order to 
the U.S. Customs, t/> the Commerce Department and to the FBI " After months of 
investigation by U.S. agencies, the sale was approved by the Commerce Department; 
the Micraligns were shipped to Switzerland in August.

As soon as the machines arrived, Favag resold them to another company. Eler En 
gineering, based in Geneva. Says Marc Villoz, a Favag director: "We pocketed a 
commission, and Eler got the machines. It's normal commercial transaction, and we 
don't know or care where those machines are right now."

The Micraligns were definitely not installed in Eler's Geneva offices. The compa 
ny has no offices. Like hundreds of firms taking advantage of Switzerland's secre 
tive banking and tax laws, Eler was represented in Geneva by a local lawyer, who 
has since cut her ties with the company. Eler is, in fact, run from Paris by Joe 
Lousky, a businessman specializing in import-export arrangements. Says Lousky of 
the Micralign deal: "This is a highly complicated affair. I have absolutely no way of 
knowing where those machines are right now." TIME has learned that the Micra 
ligns were shipped to Paris soon after arriving in Switzerland. Then they vanished.

Swiss authorities admit that the case of missing Micraligns is not unusual. Swit 
zerland, along with Finland and Austria, is among the Soviet's most important 
sources of improperly obtained Western technology. U.S. Under Secretary of De 
fense Fred Ikle has warned the Austrian government that unless export controls in 
that country are tightened, Austria may be denied access to sensitive U.S. industrial



goods. Last week Ronald Reagan met Austrian Chancellor Bruno Kreisky in Wash 
ington, and a U.S. official subsequently announced that the two countries "will co 
operate" on the technology issue. Says'a Swiss official: "We will probably never dis 
cover where the Micraligns are. Presumably, the Soviets are having a great time 
taking them apart right now."

SUMMARY OF THE PERKIN-ELMER MICRALIGN CASE
In the February 14, 1983, edition of Time magazine, p. 41, there was an account of 

a diversion of a U.S. export subject to controls under the national security provi 
sions of the Export Administration Act of 1979. Banking Committee staff has cor 
roborated the report. The article appears to be accurate in all details. A copy is at 
tached.

Involved are two projection mask aligners—Micraligns—used in the manufacture 
of micrccircuitry for everything from digital watches to missile guidance systems. 
The equipment is made by the Perkin-Elmer Corporation of Norwalk, Connecticut. 
They were designed ten years ago, and more advanced models are now manufac 
tured. These models in question, however, are still subject to national security con 
trols. Perkin-Elmer Vice President James P. Gregory described the equ'pment as 
sensitive; but not state of the art, its usefulness to the Soviets evidenced by their 
efforts to obtain the equipment.

The Soviet bloc has made a number of attempts to obtain the micraligns from 
Perkin-Elmer.

In March 1982, Perkin-Elmer was approached again to sell the equipment, this 
time by a Massachusetts firm, that wanted tp ship the equipment—as exporting 
agent—to a Swiss company, Favag S.A. Favag is a medium-sized electronics compa 
ny located in the watch-making city of Neuchatel.

Perkin-Elmer, unfamiliar with Favag and aware of previous Soviet attempts to 
obtain micraligns, notified the Customs Service, the Commerce Department, and the 
FBI. (This illustrates the confusion in our export enforcement operations.)

Contacts with Favag indicated that they wanted the equipment to sell it to an 
other company, Eler Engineering of Geneva, Switzerland. Eler had no legitimate 
use for the equipment.

In August 1982, the Commerce Department issued a validated license for the 
export of the two micraligns, based upon the assurances from the Swiss Govern 
ment, despite knowledge that the Soviet bloc had been trying to obtain micraligns 
from Perkin-Elmer, and also despite a poor Swiss track record in protecting the di 
version of U.S. origin controlled exports. The license application was never submit 
ted to the Defense Department for comment (as a rule, Commerce does not submit 
validated license applications to DoD for exports to free world countries; whether 
neutrals such as Switzerland should be treated in this manner is another whole 
issue). '

In August 1982, Perkin-Elmer transferred the two micraligns to Eaton Kings, a 
company operating as the shipping agent, based in Westwopd, Massachusetts. Eaton 
Kings was the company officially given, therefore, the validated license for export. 
Eaton Kings shipped the micraligns to Favag in Switzerland.

Favag immediately resold them to Eler Engineering in Geneva.
From Geneva, the equipment was sent to Paris, where it disappeared.
The case is currently under investigation by the Commerce Department's Office of 

Export Enforcement.
Senator GARN. The Commerce Department knew that the Soviet 

bloc had made a number of previous attempts to obtain the equip 
ment in question. It was informed that the purchaser of the equip 
ment intended to resell the equipment to a party that had no legiti 
mate use for it.

Nevertheless, the Commerce Department granted a license for 
the sale of these two machines, capable of manufacturing microcir 
cuitry for everything from digital watches to missile guidance sys 
tems, to a company in Switzerland, on the sole basis of assurances 
received from the Swiss Government, a neutral country with a poor 
track record for safeguarding U.S. technology.

Moreover, the Commerce Department failed to involve in any 
meaningful way in the case either the Customs Service or the FBI,



agencies with far more law enforcement expertise and foreign con 
tacts.

After approving the sale in August of last year, the Commerce 
Department was forced to admit in December that the equipment 
had been diverted to the Soviet Bloc.

We can look for that expense to show up in the fiscal 1984 and 
1985 defense budgets.

Second, before I close, just 2 weeks ago, the Commerce Depart 
ment led a Government delegation to the Cocom countries to dis 
cuss enforcement of our multilateral export controls.

However, before seeking this foreign cooperation, the Commerce 
Department failed to first work out a memorandum of understand 
ing with our export control agencies here in the United States. I 
don't know what the Commerce Department officials expected to 
tell our allies about our own enforcement procedures or how they 
expected to counsel our allies on their procedures while ours re 
mained to be worked out.

The Foreign Relations Committee has often pointed out that re 
lations with our allies are delicate and sensitive, and no more so 
than in the area of export control. The cause of export control 
could hardly have been furthered by this new dose of confusion 
from this ill-timed delegation.

Mr. Chairman, I've spoken at length, but I think there are few 
areas of national policy as important as this area.

I want to emphasize again that I proposed a couple of years ago, 
and continue to propose, a separate agency not because I think we 
need more agencies in the Government, but because I think we 
have biases and interagency conflicts that simply cannot be re 
solved.

There is nobody who more sincerely agrees with the need too 
solve the problem than Secretary Olmer. I've had many conversa 
tions with him. He wants to solve the problem as badly as Senator 
Heinz and I, or anybody else does. No doubt about that. And he's 
worked very hard to improve Commerce's track record.

But again, it's been my observation over 8 ye~rs that Commerce 
is supposed to promote trade. That is the primary reason for that 
Department's existence. So no matter how sincere Mr. Olmer or 
future people in that position are, I don't think it's possible, I 
really don't think it's possible to overcome the institutional bias, 
anymore than if we put Mr. Perle in charge of export controls at 
the Defense Department. They would shut down everything with 
the Defense Department bias. So I have come to that reluctant con 
clusion that a separate office, with none of these biases, might look 
a great deal more objectively at these issues than either Defense or 
Commerce or State.

Now, I'm very pleased that Senator Heinz is so active in this. His 
bill is a major contribution to strengthening this process. Senator 
Nunn has certainly put forth some very good ideas, and I'm very 
confident that what I said in February—I want to repeat again: 
The differences between the three of us in our bills are far, far 
fewer than the agreement. All three of us agree that the goal of 
our bills is complementary, and I am confident that we will be 
able, as a result of these hearing under Senator Heinz' leadership,
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that we will be able to come out with a strong bill and an improve 
ment in this process.

I can't think of anything more important that this Congress can 
do, particularly in light of the continual attacks on the Defense 
budget, and I would hope—it's interesting, some of the worst critics 
of the Defense budget on the other hand are some of those that 
would like to liberalize export control. You can't go both directions. 
You really can't.

Some of those in the Congress should take a look and realize that 
if thoy want to reduce Defense expenditures, then let's tighten up 
technology flow to the Soviet Union. Failure to do so requires us to 
spend more for Defense than we would otherwise need.

Mr. Chairman, I thank you very much for giving me this much 
time. I do have to go to a subcommittee chairman's meeting of ap 
propriations and hope to get back long before the hearing is over.

If I'm not able to, I would appreciate it if you would submit my 
questions, of which I have many, to the witnesses for their response 
in writing.

Senator HEINZ. I'd be very pleased to do so. Thank you for an 
excellent opening statement that I agree with in practically every 
respect, and particularly when you say "the differences are few 
and our goals are quite similar."

[Complete statements of Senators Heinz and Garn and copies of 
the bills being considered follow:]

OPENING STATEMENT OF SENATOR HEINZ
This marks the second in the series of hearings which this Comirittee will be 

holding to consider various aspects of the Export Administration Act, which expires 
on September 30 Today we will consider national security controls and our rela 
tions with the other major high technology producers within Cocom, which is com 
prised of our NATO allies and Japan.

This is a legislative hearing and the witnesses will not only be commenting on the 
administration of national security controls; they will also be commenting on the 
legislative proposals which Senator Garn, Senator Nunn, and I have submitted for 
consideration.

As I have said previously, all three bills complement one another, and I am hope 
ful that this Committee can find a way to achieve the objections of all three bills in 
a single bill as it moves toward markup. Indeed, I have already incorporated a 
number of Senator Nunn's proposals into my bill, and Senator Garn has indicated 
sympathy for those suggestions as well.

With regard to national security controls, Senator Garn and I share the same con 
cerns about the danger of inadequate licensing practices and lax enforcement. Our 
solutions, however, take a separate path. Senator Garn believes that a major source 
of the problem lies in the licensing process and in the low priority export controls 
are given within the Commerce Department—hence, he proposes a structural solu 
tion.

In contrast, I believe that the primary source of the problem lies in enforcement 
rather than licensing and that the vast majority of our problems with regard to na 
tional security controls could be solved with a more vigorous and efficient enforce 
ment effort. Part of this problem is due to the rapid pace of development of high 
technology and high technology products. Our licensing and enforcement structure 
has simply not kept up with it.

Another part of the problem regarding hi^h technplogy transfer to the Soviet 
Union and its allies come from the weak and ineffectual nature of the Cocom orga 
nization. Time and again, we hear reports of our allies refusing to cooperate or drag 
ging their feet, in response to our efforts to tighten up high technology transfers. 
Efforts are currently under way to negotiate new, tougher multilateral restrictions 
within Cocom, and we will hear a progress report on that today from Dr. Schneider.

I am not optimistic, however, that we can, in the short run, persuade our allies to 
cooperate in efforts to stem the technology flow to the East, at least within the cur-
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rent structure of Cocom. That is why I have proposed in my bill that the Adminis 
tration enter into negotiations to strengthen Cocom and to raise it to treaty status. 
In the absence of such strengthening I fear that the allies will continue to take ad 
vantage of our unilateral controls to increase their market share and that not only 
our national security interests but our economic competitiveness will suffer thereby.

It is within that context that I have proposed en increased capability for foreign 
availability assessment. Such capability has been sadly lacking at the Commerce De 
partment despite the fact that the 1979 Act clearly mandated it and indeed ear 
marked funds for that purpose. I can well understand the frustration of American 
companies whose officers witness Cocom-proscribed technology being sold freely 
within the Eastern Bloc when they are unable to get licenses for similar technology 
from the U.S. Government. Increased foreign availability assessment capability 
would be a first step toward a solution of that problem. If Cocom has prohibited the 
sale of certain products and technologies to Communist destinations, then we should 
be able to apply strong diplomatic pressures to get our allies to stop the sales. The 
absense of that leverage sometimes has the effect of rendering our own national se 
curity controls meaningless, punishing only our own corporations while the Soviets 
obtain the desired technology and our trade competitors gain still another advan 
tage. The day is long gone when we can afford such empty symbolism.

Finally, we will also be considering the Militarily Critical Technologies List, 
which was mandated by the 1979 Act. To date, it has not been used in the way that 
the 1979 Act's authors, myself included, intended. It is far too long and cumbersome. 
It we continue to try to control everything, we will be unable to control the truly 
critical technology. In the process we will do great harm to East-West sales and 
technology transfer without having an appreciable effect on restricting East-West 
technology transfer. It should be remembered that the United States has only one 
percent of the Eastern European market for manufactured goods and an even small 
er percentage of the high technology market. America's export future lies in the 
West and among the richer less developed countries. The U.S. Government need not 
imperil that trade in the name of controlling the flow of technology to the East.

This problem is addressed in my bill through the proposed increased use of the 
qualified general license for both goods and technology as a means of alleviating 
what the GAO described as the "meaningless paper exercise" which accompanies 
the 85,000 validated licenses processed each year. If we can get a better handle on 
the flow of technology among Western nations while cutting down on needless and 
counterproductive paperwork, then we will have significantly improved the export 
control process. This proposal is analagous to the comprehensive operations license 
proposed by some members of the high technology community. I hope our witnesses 
will particularly comment on this proposal and the way it has been drafted in S. 
397.

I look forward to discussing these and other issues with the distinguished wit 
nesses we have before us today.

OPENING STATEMENT OF SENATOR GARN
Mr. Chairman, I commend you for holding this series of subcommittee hearings 

on the Export Administration Act. The calendar leaves us little time to act in this 
vital area of national policy, so it is important that we are getting an early start.

As a preface to today's hearing, I would like to read a quote from a recent article 
by Air Force Major General Doyle E. Larson, Commander of the Electronic Security 
Command. He makes an excellent summary of some of the gains that the Soviets 
have obtained militarily from the use of Western goods and technology.

"In 1970 the Soviet Union was behind in almost every aspect of military technol 
ogy from strategic weapons down to light vehicles. It did not have a single success 
ful attack-fighter design, and the fire control systems for its tanks were grossly infe 
rior. Its anti-tank missiles were primitive as were its air-to-air missiles, avionics and 
aircraft guns. It lacked modern lightly armored vehicles, relied on towed artillery, 
had no modern helicopters in combat units, and had no modern communications in 
its land forces. Today . . . virtually all of the above defects have either been elimi 
nated or compensations made."

I came to the Senate in 1975, and each year as we debated the defense budget I 
have seen how expenditure demands increased in order to cope with these Soviet 
defense advances. Here is truly an area where an ounce of prevention is worth a 
pound of cure. Today we will learn how billions of dollars in defense costs could 
have been avoided by an effective export control system. It seems to me that it is

20-617 0-83-2
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simply foolish for anyone to criticize defense spending and then refuse to work 
toward the establishment of an effective system of export control.

Seventeen of my colleagues and I have proposed a solution to this dangerous prob 
lem. I would like to make another quote from General Larson's article. "No matter 
what course of action the current administration takes, the program must not be 
allowed to flounder on an interagency basis. Someone has to be in charge with au 
thority to cut across departmental egos."

This is exactly what our bill would do, by establishing a high level, Office of Stra 
tegic Trade, whose head would be a member of the National Security Council. While 
giving the institutional high priority to this system, with authority to cut across 
inter-agency rivalries, our bill would simultaneously end the current situation 
where the fox is left in charge of the chicken coop.

On February 3, the full Committee held a hearing on the Commerce Department's 
fulfillment of its role under the Export Administration Act. That hearing showed 
conclusively that the Commerce Department'" efforts are lacking now, have been 
that way for thirty years, and are unlikely to be sufficiently improved in any lasting 
way in the future. That should not be surprising to anyone. No more should we 
expect the Commerce Department to do an adequate job enforcing export controls 
than we would expect them to do an adequate job enforcing our anti-trust statutes.

The Commerce Department is our advocate for business and trade. \Vhen we mix 
with that the responsibility for regulating business and trade, we get a mix of con 
flicting authority that allows the Department to fulfill neither of its responsibilities 
well. We lose export sales, we lose technology, and we get bad government.

During the last hearing, both Senator Heinz and I focused on the total failure of 
the Department, ror example, to fulfill its legal responsibilities for the assessment of 
the foreign availability of controlled goods and technologies. In its annual report on 
export administration for fiscal year 1982, the Commerce Department reported that 
not a single license was granted on the basis of foreign availability.

How we can expect to conduct Cocom negotiations without an adequate assess 
ment of foreign availability is beyond the understanding of this Senator. I also 
wonder how many of the more than 70 thousand export license applications re 
quired by the Commerce Department last year would have been unnecessary had 
foreign availability been adequately assessed.

The explanation by the Commerce Department for this total failure was that the 
Congress failed to appropriate funds for foreign availability assessment. Let me 
point out, first, that the Banking Committee authorized those funds, and that, 
second, we are talking about relatively small sums of money, little more than one 
million dollars. I have never known an agency yet to fail to obtain such small sums 
for what it deemed a high priority, either through lobbying the Appropriations Com 
mittees, or through the transfer of funds from other operations.

Since the February hearing, two more examples have come to my attention, rein 
forcing my conviction that it is in our national interest to remove export adminis 
tration from the Commerce Department.

The February 14 edition of Time magazine carried an article outlining how high 
technology equipment subject to U.S. export controls was diverted to the Soviet bloc 
due to licensing and enforcement failures by the Commerce Department.

Mr. Chairman. ! oik that a copy of the Time article, along with a summary by 
Committee staff, be included in the hearing record.

The Commerce Department knew that the Soviet bloc had made a number of pre 
vious attempts to obtain the equipment in question in this case. It was informed 
that the purchaser of the equipment intended to resell the equipment to a party 
that had no legitimate use for the equipment. Nevertheless, the Commerce Depart 
ment granted a license for the sale of these two machines, capable of manufacturing 
microcircuity for everything from digital watches to missile guidance systems, to a 
company in Switzerland, on the sole basis of assurances received from the Swiss 
Government, a neutral country with a poor track record for safeguarding U.S. tech 
nology. Moreover, the Commerce Department failed to involve in any meaningful 
way in the case either the Customs Service or the FBI, agencies with far more law 
enforcement expertise and foreign contacts. After approving the sale in August last 
year, the Commerce Department was forced to admit in December that the equip 
ment had been diverted to the Soviet bloc. We can look for that expense to show up 
in the fiscal year 1984 and 1985 defense budget.

Second, before I close, just two weeks ago the Commerce Department led a Gov 
ernment delegation to the Cocom countries to discuss enforcement of our multilater 
al export controls. Before seeking this foreign cooperation, however, the Commerce 
Department failed to first work out a memorandum of understanding with our 
export control enforcement agencies here in the U.S. 1 don't know what the Com-
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merce Department officials expected to tell our allies about our own enforcement 
procedures or how they expected to counsel our allies on their procedures while ours 
remain to be worked out. As the Foreign Relations Committee has often pointed out, 
relations with our allies are delicate and sensitive, and no more so than in this area 
of export control. The cause of export control can hardly have been furthered by a 
new dose of confusion from this ill-timed delegation.

Mr. Chairman, I have spoken at some length, but I can think of few areas of na 
tional policy as important as this area. Your holding of these hearings demonstrates 
that you share this high priority for export administration, and I again commend 
you for it.
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II

98TH CONGRESS 
IST SESSION S.397

To amend the Export Administration Act of 1979.

IN THE SENATE OF THE UNITED STATES
FEBRUARY 2 (legislative day, JANUARY 25), 1983

Mr. HEINZ introduced the following bill; which was read twice and referred to the 
Committee on Banking, Housing, and Urban Affairs

	A BILL
	To amend the Export Administration Act of 1979.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 SHORT TITLE

4 SECTION 1. This Act may be cited as the "Export Ad-

5 ministration Act Amendments of 1983".

6 FOREIGN AVAILABILITY

7 SEC. 2. (a) Section 14 of the Export Administration Act

8 of 1979 is amended—

9 (1) by inserting "AND QUARTERLY" after

10 "ANNUAL" in the section heading; and

11 (2) by adding at the end thereof the following:
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1 "(d) FOBEION AVAILABILITY REPORT.—The Secre-

2 tary and the Secretary of Defense shall jointly prepare and

3 transmit to the Committee on Banking, Housing, and Urban

4 Affairs of the Senate and the Committee on Foreign Affairs

5 of the House of Representatives quarterly reports on the op-

6 eration and improvement of the Government's ability to

7 assess foreign availability, including training of personnel,

8 use of computers, and utilization of Foreign Commercial

9 Service Officers.".

10 (b) Section 4(c) of such Act is amended by adding at the

11 end thereof the following: "The Secretary and the Secretary

12 of Defense shall cooperate in the gathering and assessment of

13 information relating to foreign availability, including the es-

14 tablishment and maintenance of a jointly operated computer

15 system.".

16 (c) Section 6(g) of such Act is amended—

17 (1) by inserting "(1)" after "FOREIGN AVAIL-

18 ABILITY.—"; and

19 (2) by adding at the end thereof the following:

20 "(2) The Secretary, in consultation with appropriate

21 Government agencies and with appropriate technical adviso-

22 ry committees established pursuant to section 5(h), shall

23 review, on a continuing basis, the availability, to countries to

24 which exports are controlled under this section, from sources

25 outside the United States, including countries which partici-

	8 397 IS
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	3
1 pate with the United States in multilateral export controls, of

2 any go< Is or technology the export of which requires a. vali-

3 dated license under this section. In any case in which the

4 Secretary determines, in accordance with procedures and cri-

5 teria which the Secretary shall by regulation establish, that

6 any such goods or technology are available in fact to such

7 destinations from such sources in sufficient quantity and of

5 sufficient quality so that the requirement of a validated li-

9 cense for the export of such goods or technology is or would

10 be ineffective in achieving the purpose set forth in subsection

11 (a) of this section, the Secretary may not, after the determi-

12 nation is made, require a validated license for the export of

13 such goods or technology during the period of such foreign

14 availability, unless the President determines that the absence

15 of export controls under this section would prove detrimental

16 to the foreign policy of the United States. In any case in

17 which the President determines that export controls under

18 this section must be maintained notwithstanding foreign

19 availability, the Secretary shall publish that determination to-

20 gether with a concise statement of its basis, and the estimat-

21 ed economic impact of the decision.

22 "(3) The Secretary shall approve any application for a

23 validated license which is required under this section for the

24 export of any goods or technology to a particular country and

25 which meets all other requirements for such an application, if

	S 397 IS
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	4

1 the Secretary determines that such goods or technology will,

2 if the license is denied, be available in fact to such country

3 from sources outside the United States, including countries

4 which participate with the United States in multilateral

5 export controls, in sufficient quantity and of sufficient quality

6 so that denial of the license would be ineffective in achieving

7 the purpose set forth in subsection (a) of this section, subject

8 to the exception set forth in paragraph (2) of this subsection.

9 In any case in which the Secretary makes a determination of

10 foreign availability under this paragraph with respect to any

1 1 goods or technology, the Secretary shall determine whether a

12 determination of foreign availability under paragraph (2) with

13 respect to such goods or technology is warranted.

14 "(4) With respect to export controls imposed under this

15 section, in making any determination of foreign availability,

16 the Secretary shall accept the representations of applicants

17 unless such representations are contradicted by reliable evi-

18 dence, including scientific or physical examination, expert

19 opinion based upon adequate factual information, or intelli-

20 gtnce information.".

21 (d) Section 5(f)(3) of such Act is amended to read as

22 follows:

23 "(3) With respect to export controls imposed under this

24 section, in making any determination of foreign availability,

25 the Secretary shall accept the representations of applicants

is
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1 unless such representations are contradicted by reliable evi-

2 dence, including scientific or physical examination, expert

3 opinion based upon adequate factual information, or intelli-

4 gence information.".

5 VIOLATIONS

6 SEC. 3. Section ll(b)(l) of the Export Administration

7 Act of 1979 (50 U.S.C. App. 2410(b)(l)) is amended by in-

8 serting ", or possesses or attempts to possess anything with

9 an intent to export such thing, or conspires to export," after

10 "anything".

11 ENFORCEMENT OF EXPOBT CONTBOLS

12 SEC. 4. (a) Section 12 of the Export Administration Act

13 of 1979 (50 U.S.C. App. 2411) is amended—

14 (1) by striking out "head" and all that follows

15 through "thereof)" and inserting in lieu thereof "Corn- 

16 missioner of the United States Customs Service of the

17 Department of the Treasury (and officers or employees

18 of the Service specifically designated by the Commis-

19 sioner)" in subsection (a); and

20 (2) in the first sentence of subsection (c)(3), by

21 striking out "department or agency with enforcement

22 responsibilities under this Act" and inserting in lieu

23 thereof "United States Customs Service of the Depart-

24 ment of the Treasury".

S 387 IS
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1 (b) The amendments made by subsection (a) shall

2 become effective six months after the date of ejiactment of

3 this Act. After the date of enactment of this Act, the Secre-

4 tary of Commerce and the Commissioner of the United States

5 Customs Service of the Department of the Treasury shall

6 consult with each other to effect an orderly transfer of re-

7 sponsibility for the enforcement of the Export Administration

8 Act of 1979 pursuant to this section.

9 DENIAL OF LICENSES

10 SEC. 5. Section ll(c) of the Export Administration Act

11 of 1979 is amended by adding at the end thereof the follow-

12 ing:

13 "(3) In addition to any other authority under this Act,

14 the Secretary may revoke or suspend the authority to export

15 of any person convicted of a violation of any other provision

16 of Federal law arising out of the export of goods or technol-

17 ogy prohibited by or under this Act.".

18 IMPORT CONTROLS

19 SEC. 6. Section 6(a) of the Export Administration Act

20 of 1979 is amended by inserting after the first sentence the

21 following: "Whenever the authority conferred by this section

22 is exercised with respect to a country, the President shall

23 prohibit all imports from that country to the United States

24 and its territories and possessions, subject to such exemptions
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1 for specified goods and technology as the President may pre-

2 scribe.".

3 FOREIGN POLICY CONTROL CRITERIA

4 SEC. 7. Section 6{b) of the Export Administration Act

5 of 1979 is amended to read as follows:

6 "(b) CRITERIA.—The President may impose, expand,

7 or extend export controls under this section only if he deter-

8 mines that—

9 "(1) such controls will achieve the intended for-

10 eign policy purpose, in light of other factors, including

11 the availability from other countries of the goods or

12 technology proposed for such controls;

13 "(2) the proposed controls are compatible with the

14 foreign policy objectives of the United States, including

15 the effort to counter international terrorism, and with

16 overall United States policy toward the country which

17 is the proposed target of the controls;

18 "(3) other countries support the imposition or ex-

19 pansion of such export controls by the United States;

20 "(4) the proposed controls will not have an ad-

21 verse extraterritorial effect on countries friendly to the

22 United States; , , ,

23 "(5) the proposed controls will not have an ad-

24 verse effect on the export performance of the United

25 {States, on the competitive position of the United States

a 397 IS
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1 in the international economy, on the international repu-

2 tation of the United States as a supplier of goods and

3 technology, and on individual United States companies

4 and their employees and communities, taking into ac-

5 count the effects of the controls on existing contracts;

6 and

7 A£ "(6) the United States has the ability to enforce

8 the proposed controls effectively.

9 A report setting forth such determinations shall be transmit-

10 ted to the Congress not later than the date on which controls

11 are imposed.".

12 DENIAL OF IMPORT AUTHORITY

13 SEC. 8. Section ll(c) of the Export Administration Act

14 of 1979 is amended by adding at the end thereof the follow-

15 ing:

16 "(4) The Secretary may prohibit any person found to

17 have violated this Act or any regulation, order, or license

18 issued under this Act from importing goods or technology

19 into the United States or its territories and possessions.".

20 ADVISOBY COMMITTEES

21 SEC. 9. Section 4(0 of the Export Administration Act of

22 1979 is amended—

23 (1) by inserting "(1)" after "BUSINESS.—"; and

24 (2) by adding at the end thereof the following:

son is



	20

	9

1 "(2) In carrying out the provisions of this Act, the Sec-

2 retary shall consult on a continuing basis with the advisory

3 committees established under section 135 of the Trade Act of

4 1974.".

5 LICENSING PROCEDURE

6 SEC. 10. Section 10 of the Export Administration Act

7 of 1979 is a-nended—

8 (1) by striking out "90" each place it appears and

9 inserting in lieu thereof "60";

10 (2) by striking out "30" each place it appears and

11 inserting in lieu thereof "20"; and

12 (3) by striking out "60" and inserting in lieu

13 thereof "40".

14 SECURITY MEASURES

15 SEC. 11. Section 5 of the Export Administration Act of

16 1979 is amended by adding at the end thereof the following:

17 "(m) SECURITY MEASURES.—The Commissioner of

18 Customs, in consultation with the Secretary and the Director

19 of the Federal Bureau of Investigation, shall provide advice

20 and technical assistance to persons engaged in the manufac-

21 ture or handling of goods or technology subject to controls

22 under this section to develop security systems to prevent vio-

23 lations or evasion of controls imposed under this section.".

S 397 IS
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1 SHORT SUPPLY CONTROLS

2 SEC. 12. Section 7 of the Export Administration Act of

3 1979 is amended by striking out subsections (i) and (j).

4 AVAILABILITY OF INFORMATION

5 SBC. 13. (a) Section 12(c)(3) of the Export Administra-

6 tion Act of 1979 is amended—

7 (1) by inserting ", including information pertaining

8 to subjects of ongoing investigations," after "enforce-

9 ment of this Act" in the first sentence; and

10 (2) by adding at the end thereof the following:

11 "The Secretary shall consult on a continuing basis

12 with the Attorney General, the Commissioner of Cus-

13 toms, and the heads of other departments and agencies

14 which obtam information subject to this paragraph to

15 facilitate the sharing of such information.".

16 NEGOTIATIONS

17 SEC. 14. The President shall enter into negotiations—

18 (1) with the governments which are participants

19 in the group known as the Coordinating Committee in

20 order to reach agreement on a multilateral treaty

21 among the participants; and

22 (2) with the governments of other countries in

23 order to achieve bilateral agreements;

24 to provide for improved enforcement and administration of

25 export control laws.

	s wr is
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1 SANCTITY OP CONTRACTS

2 SEC. 15. Section 6 of the Export Administration Act of

3 1979 is amended by adding at the end thereof the following:

4 "(1) EFFECT ON EXISTING CONTRACTS.—Export con-

5 trols imposed under this section shall not apply to exports

6 pursuant to a contract or other agreement entered into prior

7 to the imposition of such controls.".

8 EXPIRATION OF FOREIGN POLICY CONTROLS

9 SEC. 16. Section 6(a)(2) of such Act is amended—

10 (1) by striking out "1979, or one year" and in-

11 serting in lieu thereof "1983, or six months"; and

12 (2) by striking out "one year" and inserting in

13 lieu thereof "six months".

14 SPECIAL LICENSING PROCEDURES

15 SEC. 17. Section 5(e) of the Export Administration Act
16 of 1979 is amended—

17 (1) by striking out paragraph (3) and inserting in
18 lieu thereof the following:

19 "(3) To the maximum extent practicable, consistent

20 with the national security of the United States, the Secretary
21 shall—

22 "(A) require a qualified general license in lieu of a

23 validated license under this section for the export of

24 goods or technology if the export of such goods or

25 technology is restricted pursuant to a multilateral
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1 agreement, formal or informal, to which the United

2 States is a party, but such export does not require the

3 specific approval of the parties to such multilateral

4 agreement;

5 "(B) develop and encourage the use of special li-

6 censing procedures under which qualified exporters re-

7 ceive approval to conduct a series of transactions ui.Ji.r

8 which goods or technology may be exported or reex-

9 ported to approved consignees outside the United

10 States without having to apply for and receive individ-

11 ually validated export licenses; and

12 "(C) exempt transactions of limited value from in-

13 dividually validated license requirements.

14 The Secretary shall periodically review the various special

15 licensing procedures taking appropriate action to increase uti-

16 lization by reducing qualification requirements or lowering

17 minimal thresholds, to combine procedures which overlap,

18 and to eliminate those procedures which appear to be of mar-

19 ginal utility."; and

20 (2) by striking out paragraph (4).

21 AUTHOBIZATION

22 SEC. 18. Section 18(b)(l) of the Export Administration

23 Act of 1979 is amended to read as follows:

24 "(1) $ for each of the fiscal years

25 1982 through 1989, of which $ shall be

	8 St7 IS
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1 available each year for foreign availability assessment;

2 and".

3 EXTENSION OF ACT

4 SBC. 19. Section 20 of the Export Administration Act

5 of 1979 is amended by striking out "September 30, 1983"

6 and inserting in lieu thereof "September 30, 1989".

S 397 IS
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98TH CONGRESS 
IST SESSION S.407

To improve the enforcement of export administration laws, and for other purposes.

IN THE SENATE OF THE UNITED STATES
FKBBUABY 2 (legislative day, JANUARY 25), 1983

Mr. NUNN (for himself and Mr. CHILES) introduced the following bill; which was 
rear1 twice and referred to the Committee on Banking, Housing and Urban Affairs

A BILL
To improve the enforcement of export administration laws, and 

for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

'6 That this Act may be cited as the "Export Administration

4 Enforcement Act of 1983".

5 SEC. 2. Section ll(b)(l) of the Export Administration

6 Act of 1979 (50 U.S.C. App. 2410(b)(l)) is amended by in-

7 serting ", or possesses or attempts to possess anything with

8 an intent to export such thing," after "anything".

9 ENFORCEMENT OF EXPOET CONTROLS

10 SBC. 3. (a) Section 12 of the Export Administration Act

11 of 1979 (50 U.S.C. App. 2411) is amended—

20-617 0-83-3



26

	2

1 (1) in subsection (a)—

2 (A) by inserting "(1)" after "GENERAL Au-

3 THOBITY.—";

4 (B) by striking out "head" and all that fol-

5 lows through "thereof)" and inserting in lieu

6 thereof "Commissioner of the United States Cus-

7 toms Service of the Department of the Treasury

8 (and officers or employees of the Service specifi-

9 cally designated by the Commissioner)"; and

10 (C) by adding at the end of subsection (a) the

11 following new paragraphs:

12 "(2) An officer of the United States Customs Service of

13 the Department of the Treasury or other person authorized

14 to board or search vessels who has reasonable cause to sus-

15 pect that any goods or technology have been or will be ex-

16 ported from the United States in violation of this Act, may—

17 "(i) stop, search, and examine, within or without

18 his district, a vehicle, vessel, or person, on which or

19 whom he has reasonable cause to suspect there are any

20 such goods or technology, whether by the person in

21 possession ' t ch^ge or by, in, or upon such vehicle or

22 vessel, o~ otherwise;

23 "(ii) search, wherever found, any package or con-

24 tainer in which he has reasonable cause to suspect

25 there are any such goods or technology;
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1 "(iii) seize and secure for trial any such goods or

2 technology on or about such vehicle, vessel, or person,

3 or in such package or container; and

4 "(3)(A) An officer of the United States Customs Service

5 of the Department of the Treasury or other person authorized

6 to board or search vessels may, while in the performance of,

7 and in connection with, official duties, make arrests without

8 warrant in the enforcement of the provisions of this Act. The

9 arrest authority conferred by this subsection is in addition to

10 any arrest authority under other laws.

11 "(B) If such officer or person has reasonable cause to

12 suspect that any goods or technology have or would have

13 been exported from the United States in violation of this Act,

14 the officer or person shall refer such matter to the Secretary

15 of the Treasury, or his designee, or the Attorney General for

16 civil or criminal action, respectively, in accordance with this

17 section."

18 (b) Section 12(c)(3) of the Export Administration Act of

19 1979 (50 U.S.C. App. 2411(c)(3)), is amended by striking out

20 "department or agency with enforcement responsibilities

21 under this Act" and inserting in lieu thereof "United States

22 Customs Service of the Department of the Treasury (and offi-

23 cers or employees of the Service specifically designated by

24 the Commissioner).".



28

	4
1 (c) Section ll(c) of the Export Administration Act of

2 1979 (50 U.S.C. App. 2410(c)) is amended by striking out

3 "head" and all that follows through "thereof and inserting

4 in lieu thereof "Commissioner of the United States Customs

5 Service of the Department of the "Veasury (and officers or

6 employees of the Service specifically designated by the Com-

7 missioner).".

8 (d) The amendments made by subsections (a), (b), and (c)

9 shall become effective six months after the date of enactment

10 of this Act. After the date of enactment of this Act, the Sec-

11 retary of Commerce and the Commissioner of the United

12 States Customs Service of the Department of the Treasury

13 shall consult with each other to effect an orderly transfer of

14 responsibility for the enforcement of the Export Administra-

15 don Act of 1979 pursuant to this section.

16 CONTRACTS BETWEEN UNITED STATES PEB8ON8 AND

17 COMMUNIST COUNTRIES

18 SEC. 4. Section 12(a) of the Export Administration Act

19 of 1979 (50 U.S.C. App. 241 l(a)) (as amended by section (3)

20 of this Act) is amended by adding at the end thereof the

21 following new paragraph:

22 "(4) The United States Department of Commerce shall,

23 in consultation with the Commissioner of the United States

24 Customs Service and the Secretary of State, monitor the per-

25 formance of contracts between the United States persons and
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1 Communist countries, as defined in the last sentence of sec-

2 tion 620(f) of the Foreign Assistance Act of 1961 (22 U.S.C.

3 2370(f)), to assure compliance with the requirements of this

4 Act.".
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98TH CONGRESS 
IST SESSION S.434

To unify the export administration functions of the United States Government 
within the Office of Strategic Trade, to improve the efficiency and strategic 
effectiveness of export regulation while minimizing interference with the 
ability to engage in commerce, and for other purposes.

IN THE SENATE OF THE UNITED STATES
FEBEUABY 3 (legislative day, JAKUABV 25), 1983

Mr. OAKN (for himself, Mr. PBOXHIBE, Mr. NUNN, Mr. COHEN, Mr. TOWEE, Mr. 
MOYNIHAN, Mr. LAXALT, Mr. THTJBMOND, Mr. ABMSTBONG, Mr. TBIBLE, 
Mr. MATTINGLY, Mr. HATCH, Mr. HELMS, Mr. PEESSLEB, Mr. ABDNOB, 
Mr. SYMMS, Mr. EAST, and Mr. WALLOP) introduced the following bill; 
which was read twice and referred to the Committee on Banking, Housing, 
and Urban Affairs

A BILL
To unify the export administration functions of \,he United 

States Government within the Office of Strategic Trade, to 
improve the efficiency and strategic effectiveness of export 
regulation while minimizing interference with the ability to 
engage in commerce, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 8HOET TITLE

4 SECTION 1. This Act may be cited as the "Office of
5 Strategic Trade Act of 1983".
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1 FINDINGS

2 SEC. 2. The Congress makes the following findings:

3 (1) The ability of United States citizens to engage

4 in international commerce is a fundamental concern of

5 United States policy.

6 (2) It is important for the national interest of the

7 United States that both the private sector and the Fed-

8 eral Government place a high priority on exports,

9 which would strengthen the Nation's economy.

10 (3) Uncertainty of export control policy can inhibit

11 the efforts of American business and work to the detri-
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1 ment of the overall attempt to improve the trade bal-

2 ance of the United States.

3 (4) The failure to restrict the transfer of national

4 security sensitive technology and goods to the Soviet

5 Union and other countries where actions or policies are

6 adverse to the national security interests of the United

7 States, has led to the significant enhancement of Soviet

8 bloc military-industrial capabilities, thereby creating a

9 greater threat to the security of the United States, its

10 allies, and other friendly nations, and increasing the

11 defense budget of the United States.

12 (5) The failure to restrict the export of national

13 security sensitive technology and goods is attributable

14 in large part to the diffusion of decisionmaking respon-

15 sibilities regarding strategic trade matters among sev-

16 eral Federal agencies, and the lack of adequately

17 trained and disciplined personnel.

18 (6) Because of the overlapping and frequently con-

19 fusing responsibilities of the many Federal agencies

20 that administer controls over strategic trade, the

21 United States export control system has not served na-

22 tional security, foreign policy, or expert interests effec-

23 tively.

24 (7) It is important that the ad.ninistration of

25 export controls imposed for national security purposes
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1 give special emphasis to the need to control exports of

2 goods and technology (and goods which contribute sig-

3 nificantly to the transfer of such technology) that could

4 make a significant contribution to the military potential

5 of any country or combination of countries which

6 would be detrimental to the national security of the

7 United States.

8 (8) Further, the availability of certain materials at

9 home and abroad varies so that the quantity and com-

10 position of United States exports and their distribution

11 among importing countries may affect the welfare of

12 the domestic economy and may have an important

13 bearing upon fulfillment of the foreign policy of the

14 United States.

15 (9) Minimization of restrictions for reasons of na-

16 tional security and/or foreign policy on exports of agri-

17 cultural commodities and products is of critical impor-

18 tance to the maintenance of a positive balance of pay-

19 ments, to reducing the level of Federal expenditures

20 for agricultural support programs, and to United States

21 cooperation in efforts to eliminate malnutrition and

22 world hunger.

23 DECLARATION OF POLICY

24 SEC. 3. The Congress makes the following declarations:
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1 (1) It is the policy of the United States to mini-

2 mize uncertainties in export control policy and to en-

3 courage trade with all countries with which the United

4 States has diplomatic or trading relations, except those

5 countries with which such trade has been determined

6 by the President to be against the national interest.

7 (2) It is the policy of the United States to use

8 export controls only after full consideration of the

9 impact on the economy of the United States—

10 (A) to restrict the export or re-export of

11 goods and technology which could make a signifi-

12 cant contribution to the military potential of any

13 other country or combination of countries which

14 would prove detrimental to the national security

15 of the United States;

16 (B) to restrict the export of goods and tech-

17 nology where necessary to further significantly

18 the foreign policy of the United States or to fulfill

19 its declared international obligations; and

20 (C) to restrict the export of goods where nec-

21 essary to protect the domestic economy from the

22 excessive drain of scarce materials.

23 (3) It is the policy of the United States (A) to

24 apply any necessary controls to the maximum extent

25 possible in cooperation with all nations, and (B) to en-



35

	6
1 courage observance of a uniform export control policy

2 by all nations with which the United States has de-

3 fense treaty commitments or common strategic objec-

4 tives.

5 (4) It is the policy of the United States to use its

6 economic resources and trade potential to further the

7 sound growth and stability of its economy as well as to

8 further its national security and foreign policy objec-

9 tives.

10 (5) It is the policy of the United States—

11 (A) to oppose restrictive trade practices or

12 boycotts fostered or imposed by foreign countries

13 against other countries friendly to the United

14 States or against any United States person;

15 (B) to encourage and, in specified cases, re-

16 quire United States persons engaged in the export

17 of goods or technology or other information to

18 refuse to take actions, including furnishing infor-

19 mation or entering into or implementing agree-

20 ments, which have the effect of furthering or sup-

21 porting the restrictive trade practices or boycotts

22 fostered or imposed by any foreign country

23 against a country friendly to the United States or

24 against any United States person; and



36

	7
1 (C) to foster international cooperation and

2 the development of international rules and institu-
3 tions to assure reasonable access to world sup-

4 plies.

5 (6) It is the policy of the United States that the

6 desirability of subjecting, or continuing to subject, par-

7 ticular goods or technology or other information to

8 United States export controls should be subjected to
9 review by and consultation with representatives of ap-

10 propriate United States Government agencies.

11 (7) It is the policy of the United States to use

12 esport controls, including license fees, to secure the re-

13 moval by foreign countries of restrictions on access to

14 supplies where such restrictions have or may have a

15 serious domestic inflationary impact, have caused or

16 may cause a serious domestic shortage, or have been

17 imposed for purposes of influencing the foreign policy

18 of the United States. In effecting this policy, the Presi-

19 dent shall make reasonable prompt efforts to secure the

20 removal or reduction of such restrictions, policies, or

21 actions through international cooperation and agree-

22 ment before imposing controls on exports from the

23 United States. No action taken in fulfillment of the
24 ' policy set forth in this paragraph shall apply to the

25 export of medicine or medical supplies.
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1 (8) It is the policy of the United States to use

2 export controls to encourage other countries to take

3 immediate steps to prevent the use of their territories

4 or resources to aid, encourage, or give sanctuary to

5 those persons involved in directing, supporting, or par-

6 ticipating in acts of international terrorism. To achieve

7 this objective, the President shall make reasonable and

8 prompt efforts to secure the removal or reduction of

9 such assistance to international terrorists through inter-

10 national cooperation and agreement before imposing

11 export controls.

12 (9) It is the policy of the United States to cooper-

13 ate with other countries with which the United States •

14 has defense treaty commitments or common strategic

15 objectives in restricting the export of goods and tech-

16 nology which could make a significant contribution to

17 the military potential of any country or combination of

18 countries which would prove detrimental to the secu-

19 rity of the United States and of those countries with

20 which the United States has defense treaty commit-

21 ments or common strategic objectives.

22 (10) It is the policy of the United States to mini-

23 mize restrictions on the export of agricultural commod-

24 ities and products.
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1 (11) It is the policy of the United States to en-

2 courage other friendly countries to cooperate in re-

3 stricting the sale of goods and technology that can

4 harm the security of the United States.

5 DEFINITIONS

6 SEC. 4. As used in this Act—

7 (1) the term "person" includes the singidar and

8 the plural and any individual, partnership, corporation,

9 or other form of association, including any government

10 or agency thereof;

11 (2) the term "United States person" means any

12 United States resident or national (other than an indi-

13 vidual resident outside the United States and employed

14 by other than a United States person), any domestic

15 concern (including any permanent domestic establish-

16 ment of any foreign concern) and any foreign subsidi-

17 ary or affiliate (including any permanent foreign estab-

18 lishment) of any domestic concern which is controlled

19 in fact by such domestic concern, as determined under

20 regulations of the President;

21 (3) the term "good" means any article, natural or

22 manmade substance, material, supply or manufactured

23 product, including inspection and test equipment, but

24 excluding technical data;
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1 (4) the term "technology" means technological or

2 technical data, and shall include information or know-

3 how of any kind that can be used or adapted for use in

4 the design, production, manufacture, repair, overhaul,

5 processing, enginesring, development, operation, main-

6 tenance, or restoration of goods or commodities, includ-

7 ing computer software. Information or know-how may

8 take tangible form, such as models, prototypes, draw-

9 ings, sketches, diagrams, blueprints, or manuals, or

10 take an intangible form, such as training or technical

11 services. Technological data shall also include all goods

12 or commodities that will be used in the industrial appli-

13 cation of the technological information, regardless of

14 the end-use classification of the goods or commodilties;

15 (5) the term "export of goods" means—

16 (A) an actual shipment or transmission of

17 goods out of the United States, or

18 (B) an actual shipment or transmission of

19 goods, or portions thereof, originally exported

20 from the United States to any destination other

21 than the indicated to the appropriate United States

22 authority as the initial destination of the goods at

23 the time of original export from the United States.

24 (6) The term "export of technology" means—
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1 (A) an actual shipment or transmission of

2 technology out of the United States; or

3 (B) any release of technology of United

4 States origin in a foreign country;

5 (7) the term "Director" means the Director of the

6 Office of Strategic Trade;

7 (8) the term "Office" means the Office of Strate-

8 gic Trade; and

9 (9) the term "United States" means the States of

10 the United States, its commonwealths, territories

11 (leased or owned), its dependencies, and the District of

12 Columbia.

13 ESTABLISHMENT OF OFFICEE8, FUNCTIONS, AND

14 8TBUCTUBE OP OFFICE OF STRATEGIC TRADE

15 SEC. 5. (a) ESTABLISHMENT AND PRINCIPAL OFFI-

16 CERS.—(1) There is established as an independent executive

17 agency an Office of Strategic Trade. The Office shall be

18 headed by a Director of Strategic Trade, who shall be ap-

19 pointed by the President by and with the advice and consent

20 of the Senate, and who shall serve for a term of four years,

21 and who shall he assisted in the fulfilling of his responsibil-

22 ities by a Deputy Director of Strategic Trade. The Office of

23 Strategic Trade shall be administered, in accordance with the

24 provisions of this Act, under the supervision and direction of

25 the Director. The Director shall exercise ail of the executive
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1 and administrative functions and authorities conferred in or

2 transferred to the Office of Strategic Trade by this Act. The

3 Director or his designee shall act as Chairman of the Inter-

4 agency Advisory Committee for Export Policy (ACEP),

5 which shall consist of representatives from the Department of

6 Commerce, the Department of State, the Department of De-

7 fense, the Department of Energy, the Department of the

8 Treasury, the Central Intelligence Agency, and the National

9 Aeronautics and Space Administration.

10 (2) There shall be in the Office of the Director of the

11 Office of Strategic Trade an Exporter Services Facility

12 which shall act as liaison with the business community and

13 shall receive and respond to inquiries from the public or inter-

14 ested persons.

15 (b) OTHER PRINCIPAL OFFICEUS.—(1) There shall be

16 in the Office an Operations Division which shall be headed by

17 an Assistant Director for Operations. It shall be the function

18 of the Assistant Director for Operations to process incoming

19 applications for export licenses, to disseminate such applica-

20 tions to the licensing division for evaluation, and to forward

21 approved licenses to the applicant. In addition, the Oper-

22 aliens Division shall monitor conformity of export applica-

23 tions and licenses with the terms and conditions applicable to

24 them. The Operations Division shtJl perform such other func-

25 tions as the Director may determine to be appropriate which

20-617 O - 83 - 4
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1 were carried out prior to the effective date of this Act by the

2 Office of Export Administration's Operating Division.

3 (2) There shall be in the Office a Compliance Division

4 which shall be headed by an Assistant Director for Compli-

5 ance and which shall carry out functions performed prior to

6 the effective date of this Act by the Deputy Assistant Secre-

7 tary of Commerce for Export Enforcement. The Compliance

8 Division may also conduct physical inspections for controlled

9 items, and shall monitor overseas compliance with the

10 Export Administration Act of 1979.

11 (3) There shall be in the Office a CoCom Division which

12 shall be headed by an Assistant Director for CoCom Affairs

13 and which shall carry out functions relating to the represen-

14 tation of technical positions (including those of military and

15 strategic significance) in connection with the Coordinating

16 Committee for Multilateral Export Controls (CoCom). The

17 CoCom Division shall also provide representatives to the De-

18 partment of State to assist in negotiations with other mem-

19 bers of the Coordinating Committee.

20 (4) There shall be in the Office a Licensing Division

21 which shall be headed by an Assistant Director for Licensing

22 and which shall be responsible to the Director for the evalua-

23 tion of criteria and establishment of policy relating to the

24 commodity control list, munitions control list, foreign policy

25 controls, and short supply controls. The Licensing Division
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1 shall prepare draft documents and license criteria for license

2 applications and submit such documents to the Advisory

3 Committee for Export Policy for review. In addition, there

4 shall be within the Licensing Division—

5 (A) an Office of the Operating Committee, which

6 shall disseminate license documents from the licensing

7 officers to the interagency committee members, specify

8 deadlines, collect responses and recommendations from

9 the respective agencies, summarize each agency posi-

10 tion for the Office of the Director, and prepare cases

11 for review by the Export Administration Review

12 Board;

13 (B) an Office of Computer Licensing, which shall

14 prepare draft documents analyzing criteria for licensing

15 with respect to computers in accordance with the com-

16 raodity control list;

17 (C) an Office of Capita! Goods Licensing which

18 shall prepare draft documents analyzing criteria for li-

19 censing with respect to capital goods in accordance

20 with the commodity control list;

21 (D) an Office of Electronics, which shall prepare

22 draft documents analyzing criteria for licensing with

23 respect to the field of electronics in accordance with

24 . the commodity control list;
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1 (E) an Office of Short Supply Licensing which
2 shall prepare draft documents analyzing criteria for li-
3 censing with respect to the field of short supplies;
4 (F) an Office of Munitions Control which shall
5 carry out the functions formerly carried out by the De-
6 partment of State's Office of Munitions Control in
7 maintaining the munitions control list;
8 (G) an Office of Technological Data which shall
9 monitor and review the transfer of unembodied technol-

10 ogy and knowledge through cultural exchange, educa-
11 tional, or other programs or means;

1*2 (H) an Office of Evaluation which shall monitor
13 and review exports under general and validated li-
14 censes to determine whether items should be added to
15 or deleted from commodity control lists, to assess for-
16 eign availability and comparability, and to make peri-
17 odic (not less often than quarterly) specific recommen-
18 dations, regarding additions to or deletions from the
19 commodity control list to the Assistant Director for Li- 
20 censing; and

21 (I) an Office of Foreign Policy Controls which
22 shall formulate and maintain the list of foreign policy
23 controls, in consultation with the Export Administra-
24 tion Review Board.

25 (5) There shall be in the Office a General Counsel.
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1 OENBBAL PROVISIONS

2 SEC. 6. (a) TYPES OF LICENSES.—Under such condi-

3 tions as may be imposed by the Director which are consistent

4 with the provisions of this Act, the Director may require any

5 of the following types of export licenses:

6 (1) A validated license, author-zing a specific

7 export, issued pursuant to an application by the export-

8 er.

9 (2) A qualified general license, rathorizing multi-

10 pie exports, issued pursuant to an application by the

11 exporter.

12 (3) A general license, authorizing exports without

13 application by the exporter.

14 (4) Such other licenses as may assist in the effec-

15 tive and efficient implementation of this Act.

16 (b) COMMODITY CONTROL LIST.—The Director shall

17 establish and maintain a list (hereinafter in this Act referred

13 to as the "commodity control list") consisting of any goods or

19 technology subject to export controls under this Act.

20 (c) FOREIGN AVAILABILITY.—In accordance with the

21 provisions of this Act, the President shall not impose export

22 controls for foreign policy or national security purposes on

23 the export from the United States of goods or technology

24 where he determines adequate evidence has been presented

25 to him that the goods or technology are available without
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1 restriction from sources outside the United States in compa-

2 rable quantities and comparable in quality to those produced

3 in the United States, and that adquate evidence has been

4 presented to him demonstrating that the absence of such con-

5 trols would not prove detrimental to the foreign policy or

6 national security of the United States.

7 (d) RIGHT OF EXPORT.—No authority or permission to

8 export may be required under this Act, or under regulations

9 issued under this act, except to carry out the policies set forth

10 in section 3 of this Act.

11 (e) DELEGATION OF AUTHORITY.—The President may

12 delegate the power, authority, and discretion conferred upon

13 him by this Act to such departments, agencies, or officials of

14 the Government as he may consider appropriate, except that

15 no authority under this Act may be delegated to, or exercised

16 by, any official of any department or agency the head of

17 which is not appointed by the President, by and with the

18 advice and consent of the Senate. The President may not

19 delegate or transfer his power, authority, and discretion to

20 overrule or modify any recommendation or decision made by

21 the Director, the Secretary of Defense, or the Secretary of

22 State pursuant to the provisions of this Act.

23 (f) NOTIFICATION OF THE PUBLIC; CONSULTATION

24 WITH BUSINESS.—The Director shall keep the public fully

25 apprised of changes in export control policy and procedures
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1 instituted in conformity with this Act with a view to encour-

2 aging trade. The Director shall establish suitable procedures

3 for obtaining the views of a broad spectrum of enterprises,

4 labor organizations, and citizens interested in or impacted by

5 export controls on the United States export control policy

6 and the foreign availability of goods and technology.

7 NATIONAL SECURITY CONTROLS

8 SBC. 7. (a) AUTHORITY.—(1) In order to carry out the

9 policy set forth in section 3(2)(A) of this Act, the President

10 may, in accordance with the provisions of this section, pro-

11 hibit or curtail the export of any goods or technology subject

12 to the jurisdiction of trie United States or exported by any

13 person subject to the jurisdiction of the United States. The

14 authorities and duties contained in this subsection shall be

15 exercised by the Director, in consultation with the Secretary

16 of Defer.?.0 , and such .other departments and agencies as the

17 Director considers appropriate, and shall be implemented by

18 means of export licenses described in section 6(a) of this Act.

19 In accordance with the provisions of section 12 of this Act,

20 the Secretary of Defense shall have the right to review any

21 export application under this section which the Secretary of

22 Defense requests to review.

23 (2)(A) Whenever the Director makes any revision with

24 respect to any goods or technology, or with respect to the

25 countries or destinations, affected by export controls imposed
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1 under this section, the Director shall publish in the Federal

2 Register a notice of such revision and shall specify in such

3 notice that the revision relates to controls imposed under the

4 authority contained in this section.

5 (B) Whenever the Director denies any export license

6 under this section, the Director shall specify in the notice to

7 the applicant of the denial of such license that the license was

8 denied under the authority' contained in this section. The Di-

9 rector shall also include in such notice what, if any, modifica-

10 tions in or restrictions on the goods or technology for which

11 the license was sought would allow such export to be com-

12 patible with controls imposed under this section, or the Di-

13 rector shall indicate in such notice which officers and employ -

14 ees of the Office who are familiar with the application will be

15 made reasonably available to the applicant for consultation

16 with regard to such modifications or restriction, if appropri-

17 ate.

18 (3) In issuing regulations to carry out this seftion, the

19 Director shall give particular attention to the < • vising of ef-

20 fectivc safeguards to prevent a country that poses a threat to

21 the security of the United States from diverting covered

22 goods and technologies to military use and to the need to

23 take effective measures to prevent the reexport of covered

24 goods and technologies from other countries to countries that

25 pose a threat to the security of the United States.
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1 (b) POLICY TOWABD INDIVIDUAL COUNTRIES.—In t d-

2 ministering export controls for national security purposes.

3 under this section, United States policy toward individual

4 countries shall not be determined exclusively on the basis of a

5 country's Communist or non-Communist status but shall take

6 into account such factors as whether its policies are adverse

7 to the national security interests of the United States, the

8 country's present and potential relationship to the United

9 States, its present and potential relationship to countries

10 friendly or hostile to the United States, its ability and willing-

11 ness to control retransfers of United States exports in accord-

12 ance with United States policy, and such other factors as the

13 President considers appropriate. The President shall review

14 not less frequently than every three years in the case of con-

15 trols maintained cooperatively with other nations, and annu-

16 ally in the case of all other controls, United States policy

17 toward individual countries to determine whether such policy

18 is appropriate in light of the factors specified in the preceding

19 sentence.

20 (c) NATIONAL SECURITY CONTROL LIST.-—(1) The Di-

21 rector shall establish and maintain, as part of the commodity

22 control list, a list of all goods and technology subject to

23 export controls under this section. Such goods and technol-

24 ogy shall be clearly identified as being subject to controls

25 under this section.
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1 (2) The Secretary of Defense and other appropriate de-

2 partments and agencies shall identify goods and technology

3 for inclusion on the national security control portion of the

4 commodity control list. Those items on which the Director

5 and the Secretary of Defense concur shall be subject to

6 export controls under this section shall comprise such list. If

7 the Director and the Secretary of Defense are unable to

8 concur on such items, the matter shall be referred by the

9 Director to the President for resolution.

10 (3) The Director shall issue regulations providing for

11 review of the list established pursuant to this subsection not

12 less frequently than every three years in the case of controls

13 maintained cooperatively with other countries, and annually

14 in the case of all other control.--, in order to carry out the

15 policy set forth in section 3(2)(A) and the provisions of this

IB section, and for the prompt issuance of such revisions of the

17 list as may be necessary. Such regulations shall provide in-

18 terested Government agencies and other affected or poten-

19 tially affected parties with an opportunity, during such

20 review, to submit written data, views, or arguments, with or

21 without oral presentation. Such regulations shall further pro-

22 vide that, as part of such review, an assessment be made of

23 the availability from sources outside the United States of

24 goods and technology comparable to those controlled under

25 this section. The Director and any agency rendering advice
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1 with respect to export controls shall keep adequate records of

2 all decisions made with respect to revision of the list of con-

3 trolled goods and technology, including the factual and ana-

4 lytical basis for the decision, and, in the case of the Director,

5 any dissenting recommendations received from any agency.

6 (d) MILITABILY CRITICAL TECHNOLOGIES.—(1) The
7 Secretary of Defense, in consultation with the Director, shall

8 review and revise the national security control list established

9 pursuant to subsection (c), as prescribed in paragraph (3) of

10 such subsection, for the purpose of insuring that export con-

11 trols imposed under this section cover and (to the maximum

12 extent consistent with the purposes of this Act) are limited to

13 militarily critical goods and technologies and the mechanisms

14 through which such goods and technologies may he effective-

15 ly transferred.

16 (2) The Secretary of Defense shall bear primary respon-

17 sibility for inclusion in the national security control list of the

18 militarily critical technologies as described below. In develop-

19 ing such items for inclusion, primary emphasis shall be given

20 to—

21 (A) arrays of design and manufacturing know-

22 how,

23 (B) keystone manufacturing, inspection, and test

24 equipment,
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1 (C) goods accompanied by sophisticated operation,

2 application, or maintenance know-how, and

3 (D) goods (i) which would extend, complete, rnain-

4 tain, or modernize a process line employed in the ap-

5 plication of a militarily critical technology, or (ii) the

6 analysis of which would reveal or give insight into a

7 United States military system and would thereby facili-

8 tate either the design and manufacture of that system

9 or the development of countermeasures against that

10 system,

11 which, as determined by the Secretary of Defense, are not

12 possessed and able to be utilized by countries to which ex-

13 ports are controlled under this section and which, if exported,

14 would permit a significant advance in a military system of

15 any such country.

16 (3) The description of the military critical technologies

17 referred to in paragraph (2) shall be sufficently specific to

18 guide the determinations of any official exercising export li-

19 censing responsibilities under this Act.

20 (e) NATIONAL SECURITY CONTROL AGENCY.—To

21 assist in carrying out the policy and other authorities and

22 responsibilities of the Secretary of Defense under this section,

23 there shall be established within the office of the Under See- 

24 retary of Defense for Policy a National Security Control 

25 Agency. The Secretary of Defense may delegate such of
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1 those authorities and responsibilities, together with such an-

2 ciliary functions, as he may deem appropriate to the Agency.

3 (f) ANNUAL REPORT.—The Secretary of Defense shall

4 report annually to the Congress on actions taken to carry out

5 this section.

6 (g) EXPORT LICENSES.—(1) The Congress finds that

7 the effectiveness and efficiency of the process of making

8 export licensing determinations under this section is severely

9 hampered by the large volume of validated export license ap-

10 plications required to be submitted under this Act. Accord-

11 ingly, it is the intent of Congress in this subsection to encour-

12 age the use of a qualified general license in lieu of a validated

13 license.

14 (2) To the maximum extent practicable, consistent with

15 the natiotal security of the United States, the Director may

16 require a qualified general license in lieu of a validated li-

17 cense under this section for the export of goods or technol-

18 ogy, except where—

19 (A) the export of such goods or technology is re-

20 stricted pursuant to a multilateral agreement, formal or

21 informal, to which the United States is a party and,

22 under the terms of such multilateral agreement, such

23 export requires the, specific approval of the parties to

24 such multilateral agreement; or
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1 (B) the United States is seeking the agreement of

2 other suppliers to apply comparable controls to such

3 goods or technology and, in the judgment of the Direc-

4 tor, United States export controls on such goods or

5 technology, by means of such validated license, are

6 necessary prior to the conclusion of such agreement.

7 (3) To the maximum extent practicable, consistent with

8 the national security of the United States, the Director may

9 require a qualified general license, in lieu of a validated li-

10 cense, under this faction for the export of goods or technol-

11 ogy if the export of such goods or technology is restricted

12 pursuant to a multilateral agreement, formal or informal, to

13 which the United States is a party, but such export does not

14 require the specific approval of the parties to such multilater-

15 al agreement.

16 (h) FOREIGN AVAILABILITY.—(1) The Director, in con-

17 sultation with the Secretary of Defense and such other Gov-

18 ernment agencies as may be appropriate in the circumstances

19 as well as with such technical advisory committees estab-

20 lished pursuant to subsection (i) as the Director may deem

21 appropriate, shall review, on a continuing basis, the availabil-

22 ity, to countries to which exports are controlled under this

23 section, from,, sources outside the United States, including

24 countries which participate with the United States in multi-

25 lateral export controls, of any goods or technology the export



55

	26
1 of which requires a validated license under this section. In
2 any case in which the Director determines, in accordance
3 with procedures and criteria which the Director shall by reg-
4 ulation establish, that any such goods or technologies are
5 available in fact to such destinations from such sources in
6 comparable quantity and of comparable quality so that the
7 requirement of a validated license for the export of such
8 goods or technology would have no effect in achieving the
9 purpose set forth in subsection (a) of this section, the D: rector

10 may not, after the determination is made, require a validated
11 license for the export of such goods or technology during the
12 period of such foreign availability, unless the President deter-
13 mines that the absence of export controls under this section
14 would prove detrimental to the national security of the
15 United States. J ~\ any case in which the President determines
16 that export controls under this section must be maintained
17 notwithstanding foreign availability, the Director shall pub-
18 lish that determination together with a concise statement of
19 its basis, and the estimated economic impact of the decision.
20 (2) Subject to paragraph (4), the Director shall approve
21 any applicaton for a validated license which is required under
22 this section for the export of any goods or technology to a
23 particular country and which meets all other requirements for
24 such an application, if the Director determines that such
25 goods or technology will, if the license is denied, be available
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1 in fact to such country from sources outside the United

2 States, including countries which participate with the United

3 States in multilateral export controls, in comparable quantity

4 and of comparable quality so that denial of the license would

5 be ineffective in achieving the purpose set forth in subsection

6 (a) of this section, subject to the exception set forth in para-

7 graph (1) of this subsection. In any case in which the Direc-

8 tor makes a determinat: on of foreign availability under this

9 paragraph with respect to any goods or technology, the Di-

10 rector shall determine whether a determination of foreign

11 availability under paragraph (1) with respect to such goods or

12 technology is warranted.

13 (3) With respect to export controls imposed under this

14 section, any determination of foreign availability which is the

15 basis of a decision to grant a license for, or to remove a

16 control on, the export of a good or technology, shall be made

17 in writing and shall be supported by reliable evidence, includ-

18 ing scientific or physical examination, expert opin.on based

19 upon adequate factual information, or intelligence informa-

20 tion. In assessing foreign availability with respect to license

21 applications, uncorroborated representations by applicants

22 shall not be deemed sufficient evidence of foreign availability.

23 (4) A technology or good proposed for, or subject to,

24 export control for national security purposes, which is not

25 possessed in comparable quantity or quality by a nation or
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1 combination of nations threatening to the national security of

2 the United States, shall not be deemed to be available to that

3 nation or combination of nations from foreign sources until

4 the .Secretary of State verifies that negotiations with the ap-

5 propriate foreign governments have been undertaken. For

6 purposes of this Act, assessment of comparable quantity or

7 quality shall include but not be limited to the following fac-

8 tors: cost, reliability, the availability and reliability of spare

9 parts and the cost and quality thereof, maintenance pro-

10 grams, technological data packages, backup packages, long-

11 term durability, scale of production, ease with which machin-

12 ery will be integrated in the mode of production, and spoil-

13 ages and tolerance factors for end products produced by the

14 machinery. In any case in which, in accordance with this

15 subsection, export controls ar3 imposed under this section

16 notwithstanding foreign availability, the President shall take

17 steps to initiate negotiations with the governments of the ap-

18 propriate foreign countries, for the purpose of eliminating such

19 availability. Whenever the President has reason to believe

20 goods or technology subject to export control for national se-

21 curity purposes by the United States may become available

22 from other countries to countries to which exports are con-

23 trolled under this section and that such availability can be

24 prevented or eliminated by means of negotiations with such

25 other countries, the President shall promptly initiate negotia-
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1 tions with the governments of such other countries to prevent

2 such foreign availability.

3 (5) In order to further carry out the policies set forth in

4 this Act, the Director shall establish within the Office a capa-

5 bility to monitor and gather information with respect to the

6 foreign availability of any goods or technology subject to

7 export controls under this Act.

8 (6) Each department or agency of the United States

9 with responsibilities with respect to export controls, including

10 intelligence agencies, shall, consistent with the protection of

11 intelligence sources and methods, furnish information to the

12 Office concerning foreign availability of goods and technology

13 subject to export controls under this Act, and the Office,

14 upon request or where appropriate, shall furnish to such de

15 partments and agencies the information it gathers and re-

16 ceives concerning foreign availability.

17 (i) TECHNICAL ADVISORY COMMITTEES.—(1) Upon

18 written request by representatives of a substantial segment of

19 any industry which produces any goods or technology subject

20 to export controls under this section or being considered for

21 such controls because of their significance to the national se-

22 curity of the United States, the Director shall appoint a tech-

23 nical advisory committee for any such goods or technology

24 which the Director determines are difficult to evaluate be-

25 cause of questions concerning technical matters, worldwide
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1 availability, and actual utilization of production and technol-

2 ogy, or licensing procedures. Each such committee shall con-

3 sist of representatives of United States industry and Govern-

4 ment, including the Departments of Defense, State, Com-

5 merce, the intelligence community, and, in the discretion of

6 the Director, other Government departments and agencies.

7 No person serving on any such committee who is a repre-

8 sentative of industry shall serve on such committee for more

9 than four consecutive years.

10 (2) Technical advisory committees established under

11 paragraph (1) shail advise and assist the Director, the Secre-

12 tary of Defense, and any other department, agency, or official

13 of the Government of the United States to which the Presi-

14 dent delegates authority under this Act, with respect to ac-

15 tions designed to earn' out the policy set forth in section

16 3(2)(A) of this Act. Nothing in this subsection shall prevent

17 the Director or the Secretary of Defense from consulting, at

18 any time, with any person representing industry or the gener-

19 al public, regardless of whether such person is a member of a

20 technical advisory committee. Members of the public shall be

21 given a reasonable opportunity, pursuant to regulations pre-

22 scribed by the Director, to present relevant material to such
23 committees.

24 (3) Upon request of any member of any such committee,
25 the Director may, if the Director determines it appropriate,
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1 reimburse such member for travel, subsistence, and other

2 necessary expenses incurred by such member in connection

3 with the duties of such member.

4 (4) Each such committee shall elect a chairman, and

5 shall meet at least every three months at the call of the

6 chairman, unless the chairman determines, in consultation

7 with the other members of the committee, that such a meet-

8 ing is not necessary to achieve the purposes of this subsec-

9 tion. Each such committee shall be terminated after a period

10 of two years, unless extended by the Director for additional

11 periods of two years. The Director shall consult each such

12 committee with respect to such termination or extension of

13 that committee.

14 (5) To facilitate the work of the technical advisory com-

15 mittess, the Director, in conjunction with other departments

16 and agenceis participating in the administration of this Act,

17 shall disclose to each such committee adequate information,

18 consistent with national security, pertaining to the reasons

19 for the export controls which are in effect or contemplated for

20 the goods or technology with respect to which that commit-

21 tee furnishes advice.

22 (6) Subject to subsection (h)(4) of this section, whenever

23 a technical advisory committee certifies to the Director that

24 goods or technology with respect to which such committee

25 was appointed have become available hi fact, to countries to
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1 which exports are controlled under this section, from sources

2 outside the United States, including countries which partici-

3 pate with the United States in multilateral export controls, in

4 comparable quantity and of comparable quality so that requir-

5 ing a validated license for the export of such goods or teeh-

6 nology would be ineffective in achieving the purpose set forth

7 in subsection (a) of this section, and provides adequate docu-

8 mentation for such certification, in accordance with the pro-

9 cedures established pursuant tc subsection (h)(l) of this sec-

10 tion, the Director shell investigate such availability, and if

11 such availability is verified, the Director shall remove the

12 requirement of a validated license for the export of the goods

13 or technology, unless the President determines that the ab-

14 sence of export controls under this section would prove detri-

15 mental to the national security of the United States. In any

16 case in which the President determines that export controls

17 under this section must be maintained notwithstanding for-

18 eign availability, the Director shall publish that determination

19 together with a concise statement of its basis and the esti-

20 mated economic impact of the decision.

21 (j) MULTILATERAL EXPORT CONTROLS.—The Presi-

22 dent shall enter into negotiations with the governments par-

23 ticipating in the group known as the Coordinating Committee

24 (hereinafter in this subsection referred to as the "Commit-
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1 tee") with a view toward accomplishing the following objec-

2 lives:

3 (1) Agreement to publish the list of items con-

4 trolled for export by agreement of the Committee.

5 (2) Agreement to hold periodic meetings with

6 high-level representatives of such governments, for the

7 purpose of discussing export control policy issues and

8 issuing policy guidance to the Committee.

9 (3) Agreement on more effective procedures for

10 enforcing the export controls referred to in paragraph

11 (1).

12 (k) COMMERCIAL AGREEMENTS WITH CEETAIN

13 COUNTRIES.—(1) Any United States firm, enterprise, or

14 other nongovernmental entity which enters into any agree-

15 ment with any agency of the government of a country to

16 which exports are restricted for national security purposes,

17 which calls for the encouragement of technical cooperation

18 and is intended to result in the export from the United States

19 to the other party of unpublished technical data of United

20 States origin, shall report the agreement with such agency

21 with sufficient detail to the Director.

22 (2) The provisions of paragraph (1) shall not apply to

23 colleges, universities, or other educational institutions, except

24 where the unpublished technical data involve a technology
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1 identified by the Secretary of Defense as a militarily critical

2 technology.

3 (1) NEGOTIATIONS WITH OTHER COUNTRIES.—The

4 Secretary of State, in consultation with the Secretary of De-

5 fense, the Director, and the heads of other appropriate de-

6 partments and agencies, shall be responsible for conducting

7 negotiations with other countries regarding their cooperation

8 in restricting the export of goodo and technology in order to

9 carry out the policy set forth in section 3(9) of this Act, as

10 authorized by subsection (a) of this section, including negotia-

11 tions with respect to which goods and technology should be

12 subject to multilaterally agreed export restrictions and what

13 conditions should apply for exceptions from those restrictions.

14 (m) DIVERSION TO MILITARY USE OF CONTROLLED

15 GOODS OR TECHNOLOGY.—(1) Whenever there is reliable

16 evidence that goods or technology which were exported sub-

17 ject to national security controls under this section to a coun-

18 try to which exports are controlled for national security pur-

19 poses have been diverted to an unauthorized use or consignee

20 in violation of the conditions of an export license, the Direc-

21 tor lor as long as that diversion continues—

22 (A) shall deny all further exports to or by the

23 party or parties responsible for that diversion of any

24 goods or technology subject to national security con-

25 trols under this section to an unauthorized use or con-
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1 signee regardless of whether such goods or technology

2 are available to that country from sources outside the

3 United States; and

4 (B) may take such additional steps under this Act

5 with respect to the party or parties referred to in sub-

6 paragraph (A) as he determines are appropriate in the

7 circumstances to deter the further unauthorized use of

8 the previously exported goods or technology.

9 (2) As used in this subsection, the term "diversion to an

10 unauthorized use or consignee" means the use of United

11 States goods or technology to design or produce or maintain

12 or contribute to the design, production, or maintenance of

13 any item on the United States Munitions List, or the transfer

14 of United States goods or technology to any consignee or end

15 user engaged in or contributing to such design, production, or

16 maintenance.

17 (n) RECOEDKEBPING.—The Director, the Secretary of

18 Defense, and any other department or agency consulted in

19 connection with a license application or revision of a list of

20 controlled commodities, goods, or technologies, shall make

21 and keep records of their respective advice, recommenda-

22 tions, or decisions, including the factual and analytical basis

23 of the advice, recommendations, or decisions.
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1 FOREIGN POLICY CONTROLS

2 SEC. 8. (a) AUTHORITY.—(1) In order to carry out the

3 policy set forth in paragraph (2)(B), (7), or (8) of section 3 of

4 this Act, the President may prohibit or curtail the exportation

5 of any goods, technology, or other information subject to the

6 jurisdiction of the United States or exported by any person

7 subject to the jurisdiction of the United States, to the extent
	 j

8 necessary to further significantly the foreign policy of the

9 United States or to fulfill its declared international obliga-

10 tions. The authority granted by this subsection shall be exer-

11 cised by the Director, in consultation with the Secretary of

12 State and such other departments and agencies as the Direc-

13 tor considers appropriate, and shall be implemented by means

14 of export licenses issued by the Director.

15 (2) Export controls maintained for foreign policy pur-

16 poses shall expire one year after imposition unless extended

17 by the President in accordance with subsections (b) and (e).

18 Any such extension and any subsequent extension shall not

19 be for a period of more than one year.

20 (3) Whenever the Director denies any export license

21 under this subsection, the Director shall specify in the notice

22 to the applicant of the denial of such license that the license

23 was denied under the authority contained in this subsection,

24 and the reasons for such denial, with reference to the criteria

25 set forth in subsection (b) of this section. The Director shall
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1 also include in such notice what, if any, modifications in or

2 restrictions on the goods or technology for which the license

3 was sought would allow such export to be compatible with

4 controls implemented under this section, or the Director shall

5 indicate in such notice which officers and employees of the

6 Office who are familiar with the application will be made

7 reasonably available to the applicant for consultation with

8 regard to such modifications or restrictions, if appropriate.

9 (4) In accordance with the provisions of section 12 of

10 this Act, the Secretary of State shall have the right to review

11 any export license application under this section which the

12 Secretary of State requests to review.

13 (b) CRITERIA.—When imposing, expanding, or

14 extending export controls under this section, the President

15 shall consider—

16 (1) the probability that such controls will achieve

17 the intended foreign policy purpose, in light of other

18 factors, including the availability from other countries

19 of the goods of technology proposed for such controls;

20 (2) the compatibility of the proposed controls with

21 the foreign policy objectives of the United States, in-

22 eluding the effort to counter international terrorism,

23 and with overall United States policy toward the coun-

24 try which is the proposed target of the controls;
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1 (3) the reaction of other countries to the imposi-

2 tion or expansion of such export controls by the United

3 States;

4 (4) the likely effects of the proposed controls on

5 the export performance of the United States, on the

6 competitive position of the United States in the inter-

7 national economy, on the international reputation of

8 the United States as a supplier of goods and technol-

9 ogy, and on individual United States companies and

10 their employees and communities, including the effects

11 of the controls on existing contracts;

12 (5) the ability of the United States to enforce the

13 proposed controls effectively; and

14 (6) the foreign policy consequences of not impos-

15 ing controls.

16 (c) CONSULTATION WITH INDUSTRY.—The Director,

17 before imposing export controls under this section, shall con-

18 suit with such affected United States industries as the Direc-

19 tor considers appropriate, with respect to the criteria set

20 forth in paragraphs (1) and (4) of subsection (b) :.nd such

21 other matters as the Director considers appropriate.

22 (d) ALTERNATIVE MEANS.—Before resorting to the im-

23 position of export controls under this section, the President

24 shall determine that reasonable efforts have been made to
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1 achieve the purposes of the controls through negotiations or

2 other alternative means.

3 (e) NOTIFICATION TO CONGRESS.—The President in

4 every possible instance shall consult with the Congress before

5 imposing any export control under this section. Except as

6 provided in section 9(g)(3) of this Act, whenever the Presi-

7 dent imposes, expands, or extends export controls under this

8 section, the President shall immediately notify the Congress

9 of such action and shall submit with such notification a report

10 specifying—

11 (1) the conclusions of the President with respect

12 to each of the criteria set forth in subsection (b); and

13 (2) the nature and results of any alternative

14 means attempted under subsection (d), or the reasons

15 for imposing, extending, or expanding the control >vith-

16 out attempting any such alternative means.

17 Such report shall also indicate how such controls will further

18 significantly the foreign policy of the United States or will

19 further its declared international obligations. To the extent

20 necessary to further the effectiveness of such export control,

21 portions of such report may be submitted on a classified basis,

22 and shall be subject to the provisions of section 14(c) of this

23 Act.

24 (0 EXCLUSION FOB MEDICINE AND MEDICAL Sup- 

25 PLIES AND FOE CEBTAIN FOOD EXPOBTS.—This Section
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1 does not authorize export controls on medicine, or medical

2 supplies. Before export controls on iood are imposed, expand-

3 ed, or extended under this section, the Director shall notify

4 the Secretary of State in the case of export controls applica-

5 ble with respect to any developed country and shall notify the

6 Director of the United States International Development Co-

7 operation Agency (IDCA) in the case of export controls ap-

8 plicable with respect to any developing country. The Secre-

9 tary of State with respect to developed countries, and the

10 Director of the IDCA with respect to developing countries,

11 shall determine whether the proposed export controls on food

12 would cause measurable malnutrition and shall inform the Di-

13 rector of that determination. If the Director is informed that

14 the proposed export controls on food would cause measurable

15 malnutrition, then those controls may not be imposed, ex-

16 panded, or extended, as the cas" may be, unless the Presi-

17 dent determines that those controls are necessary to protect

18 the national security interests of the United States, or unless

19 the President determines that arrangements are insufficient

20 to ensure that the food will reach those most in need. Each

21 such determination by the Secretary of State or the Director

22 of the United States International Development Cooperation

23 Agency, and any such determination by the President, shall

24 be reported to the Congress, together with a statement of the

25 reasons for that determination. It is the intent of Congress
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1 that the President not impose export controls under this sec-

2 tion on any goods or technology if he determines that the

3 principal effect of the export of such goods or technology

4 would be to help meet basic human needs. This subsection

5 shall not be construed to prohibit the President from impos-

6 ing restrictions on the export of medicine or medical supplies

7 or of food under the International Emergency Economic

8 Powers Act. This subsection does not apply to any export

9 control on medicine or medical supplies which is in effect on

10 the effective date of the Export Administration Act of 1979

11 or to any export control on food which is in effect on the date

12 of the enactment of the Export Administration Amendments

13 Act of 1981.

14 (g) FOREIGN AVAILABILITY.—In applying export con-

15 trols under this section, the President shall take all feasible

16 steps to initiate and conclude negotiations with appropriate

17 foreign governments for the purpose of securing the coopera-

18 tion of such foreign governments in controlling the export to

19 countries and consignees to which the United States export

20 controls apply of any goods or technology comparable to

21 goods or technology controlled under this section.

22 (h) INTERNATIONAL OBLIGATIONS.—The provisions of

23 subsections (b), (c), (d), (f), and (g) shall not apply in any case

24 in which the President exercises the authority contained in

25 this section to impose export controls, or to approve or deny
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1 export license applications, in order to fulfill obligations of

2 the United States pursuant to treaties to which the United

3 States is a party or pursuant to other international agree-

4 ments.

5 (i) COUNTRIES SUPPORTING INTEBNATIONAL TBB-

6 BOBISM.—The Director and the Secretary of State shall

7 notify the Committee on Foreign Affairs of the House of

8 Representatives and the Committee on Banking, Housing,

9 and Urban Affairs of the Senate before any license is ap-

10 proved for the export of goods or technology valued at more

11 than $7,000,000 to any country concerning which the Secre-

12 tary of State has made the following determinations:

13 (1) Such country has repeatedly provided support

14 for acts of international terrorism.

15 (2) Such exports would make a significant contri-

16 bution to the military potential of such country, includ-

17 ing its military logistics capability, or would enhance

18 the ability of such country to support acts of interna-

19 tional terrorism.

20 (j) CRIME CONTROL INSTRUMENTS.—(1) Crime control

21 and detection instruments and equipment shall be approved

22 for export by the Director only pursuant to a validated export

23 license.

24 (2) The provisions of this subsection shall not apply with

25 respect to exports to countries which are members of the
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1 North Atlantic Treaty Organization or to Japan, Australia,

2 or New Zealand, or to such other countries as the President

3 shall designate consistent with the purposes of this subsection

4 and section 502B of the Foreign Assistance Act of 1961.

5 (k) CONTROL LIST.—The Director shall establish and

6 maintain, as part of the commodity control list, a list of any

7 goods or technology subject to export controls under this sec-

8 tion, and the countries to which such controls apply. Such

9 goods or technology shall be clearly identified as subject to

10 controls under this section. Such list shall consist of goods

11 and technology identified by the Secretary of State, with the

12 concurrence of the Director. If the Director and the Secre-

13 tary of State are unable to agree on the list, the matter shall

14 be referred by the Director to the President. Such list shall

15 be reviewed not less frequently than every three years in the

16 case of controls maintained cooperatively with other coun-

17 tries, and annually in the case of all other controls, for the

18 purpose of making such revisions as are necessary in order to

19 carry out this section. During the course of such review, an

20 assessment shall be made periodically of the availability from

21 sources outside the United States, or any of its territories or

22 possessions, of goods and technology comparable to those

23 controlled for export from the United States under this

24 section.
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1 SHORT SUPPLY CONTROLS

2 SEC. 9. (a) AUTHORITY.—(1) In order to carry out the

3 policy set forth in section 3(2)(C) of this Act, the President

4 may prohibit or curtail the export of any goods subject to the

5 jurisdiction of the United States or exported by any person

6 subject to the jurisdiction of the United States. In curtailing

7 exports to carry out the policy set forth in section 3(2)(C) of

8 this Act, the President shall allocate a portion of export li-

9 censes on the basis of factors other than a prior history of

10 exportation. Such factors shall include the extent to which a

11 country engages in equitable trade practices with respect to

12 United States goods and treats the United States equitably in

13 times of short supply.

14 (2) Upon imposing quantitative restrictions on exports of

15 any goods to carry out the policy set forth in section 3(2)(C)

16 of this Act, the Director shall include in a notice published in

17 the Federal Register with respect to such restrictions an invi-

18 tation "o all interested parties to submit written comments

19 within fifteen days from the date of publication on the impact

20 of such restrictions and the method of licensing used to imple-

21 ment them.

22 (3) In imposing export controls under this section, the

23 President's authority shall include, but not be limited to, the

24 imposition of export license fees.

20-617 0-83-6
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1 (b) MONITORING.—(1) In order to carry out the policy

2 set forth in section 3(2)(0) of this Act, the Secretary of Com-

3 merce shall monitor exports, and contracts for exports, of any

4 good (other than a commodity which is subject to the report-

5 ing requirements of section 812 of the Agricultural Act of

6 1970) when the volume of such exports in relation to domes-

7 tic supply contributes, or may contribute, to an increase in

8 domestic prices or a domestic shortage, and such price in-

9 crease or shortage has, or may have, a serious adverse

10 impact on the economy or any sector thereof. Any such moni-

11 toring shall commence at a time adequate to assure that the

12 monitoring will result in a data base sufficient to enable poli-

13 cies to be developed, in accordance with section 3(2)(C) of

14 this Act, to mitigate a short supply situation or serious infla-

15 tionary price rise or, if export controls are needed, to permit

16 imposition of such controls in a timely manner. Information

17 which the Secretary of Commerce requires to be furnishc'l ,u

18 effecting such monitoring shall be confidential, except as pro-

19 vided in paragraph (2) of this subsection.

20 (2) The results of such monitoring shall, to the extent

21 practicable, be aggregated and included in weekly reports

22 setting forth, with respect to each item monitored, actual and

23 anticipated exports, the destination by country, and the do-

24 mestic and worldwide price, supply, and demand. Such re-

25 ports may be made monthly if the Secretary of Commerce
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1 determines that there is insufficient information to justify

2 weekly reports.

3 (3) The Director shall consult with the Secretary of

4 Energy to determine whether monitoring or export controls

5 under this section are warranted with respect to exports of

6 facilities, machinery, or equipment normally and principally

7 used, or intended to be used, in the production, conversion, or

8 transportation of fuels and energy (except nuclear energy),

9 including, but not limited to, drilling rigs, platforms, and

10 equipment; petroleum refineries, natural gas processing, liq-

11 uefaction, and gasification plants; facilities for production of

12 synthetic natural gas or synthetic crude oil; oil and gas pipe-

13 lines, pumping stations, and associated equipment; and ves-

14 sels for transporting oil, gas, coal, and other fuels.

15 (c) PETITIONS FOR MONITORING OR CONTROLS.—

16 (1)(A) Any entity, including a trade association, firm, or certi-

17 fied or recognized union or group of workers, which is repre-

18 sentative of an industry or a substantial segment of an indus-

19 try which processes metallic materials capable of being recy-

20 cled with respect to which an increase in domestic prices or a

21 domestic shortage, either of which results from increased ex-

22 ports, has or may have a significant adverse effect on the

23 national economy or any sector thereof, may transmit a writ-

24 ten petition to the Director requesting the monitoring of ex-

25 ports, or the imposition of export controls, or both, with re-
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1 spect to such material, in order to carry out the policy set

2 forth in section 3(2)(C) of this Act.

3 (B) Each petition shall be in such form as the Director

4 shall prescribe and shall contain information in support of the

5 action requested. The petition shall include any information

6 reasonably available to the petitioner indicating (i) that there

7 has been a significant increase, in relation to r. specific period

8 of time, in exports of such material in relation to domestic

9 supply, and (ii) that there has been a significant increase in

10 the price of such material or a domestic shortage of such

11 material under circumstances indicating the price increase or

12 domestic shortage may be related to exports.

13 (2) Within fifteen days after receipt of any petition de-

14 scribed in paragraph (1), the Director shall publish a notice in

15 the Federal Register. The notice shall (A) include the name

16 of the material which is the subject of the petition, (B) in-

17 elude the Schedule B number of the material as set forth in

18 the Statistical Classification of Domestic and Foreign Corn- 

19 modities Exported from the United States, (C) indicate

20 whether the petitioner is requesting that controls or rnonitor-

21 ing, or both, be imposed with respect to the exportation of

22 such material, and (D) provide that interested persons shall

23 have a period of thirty days commencing with the date of

24 publica'ion of such notice to submit to the Director written

25 data, views, or arguments, with or without opportunity for
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1 oral presentation, with respect to the matter involved. At the

2 request of the petitioner or any other entity described in

3 paragraph (1)(A) with respect to the material which is the

4 subject of the petition, or &i the request of any entity repre-

5 sentative of producers or exporters of such material, the Di-

6 rector shall conduct public hearings with respect to the sub-

7 ject of the petition, in which case the thirty-day period may

8 be extended to forty-five days.

9 (3) Within forty-five days after the end of the thirty- or

10 forty-five-day period described in paragraph (2), as the case

11 may he, the Director, in consultation with the StfU'etary of

12 Commerce, si: Ml—

13 (A) determine to impose monitoring or controls, or

14 both, on the export of such material, in orde: to carry

15 out the policy set forth in section 3(2)(C) of this Act;

16 and

17 (B) publish in the Federal Register a detailed

18 statement of the reasons for such determination.

19 (4) Within fifteen days after making a determination

20 under paragraph (3) to impose monitoring or controls on the

21 export of a maleria'., the Director shall publish in the Federal

22 Register proposed regulations with respect to such monitor -

23 ing or controls. Within thirty days following the publication

24 of such proposed regulations, and after considering any public
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1 comments thereon, the Director shall publish and implement

2 final regulations with respect to such monitoring or controls.

3 (5) For purposes of publishing notices in the Federal

4 Register and scheduling public hearings pursuant to this sub-

5 section, the Director may consolidate petitions, and responses

6 thereto, which involve the same or related materials.

7 (6) If a petition with respect to a particular material or

8 group of materials has been considered in accordance with all

9 the procedures prescribed in this subsection, the Director

10 may determine, in the absence of significantly changed cir-

11 cumstances, that any other petition with rp?pect to the same

12 material or group of materials which is filed within 6 months

13 after consideration of the prior petition has been completed

14 does not merit complete consideration under this subsection.

15 (7) The procedures and time limits set forth in this sub-

16 section with respect to a petition filed under this subsection

17 shall take precedence over any review undertaken at the ini-

18 tiative of the Director with respect to the same subject as

19 that of the petition.

20 (8) The Director may impose monitoring or controls on

21 a temporary basis after a petition is filed under paragraph

22 (1)(A) but before the Director makes a determination under

23 paragraph (3) if the Director considers such action to be nec-

24 essary to carry out th$ policy set forth in, section 3(2)(C) of

25 this Act.
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1 (9) The authority under this subsection shall not be con-

2 strued to affect the authority of the Director under any other

3 provision of this Act.

4 (10) Nothing contained in this subsection shall be con-

5 strued to preclude submission on a confidential basis to the

6 Director of information relevant to a decision to impose or

7 remove monitoring or controls under the authority of this

8 Act, or to preclude consideration of such information by the

9 Director in reaching decisions required under this subsection.

10 The provisions of this paragraph shall not be construed to

11 affect the applicability of section 552(b) of title 5, United

12 States Code.

13 (d) DOMESTICALLY PRODUCED CRUDE OIL.—(1) Not-

14 withstanding any other provision of this Act and notwith-

15 standing subsection (u) of section 28 of the Mineral Leasing

16 Act of 1920 (30 U.S.C. 185), no domestically produced crude

17 oil transported by pipeline over right-of-way granted pursu-

18 ant to section 203 of the Trans-Aiaska Pipeline Authoriza-

19 tion Act (43 U.S.C. 1652) (except any such crude oil which

20 (A) is exported to an adjacent foreign country to be refined

21 and consumed therein in exchange for the same quantity of

22 crude oil being exported from that country to the United

23 States; such exchange must result through convenience or

24 increased efficiency of transportation in lower prices for con-

25 sumers of petroleum products in the United States as de-
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1 scribed in paragraph (2)(A)(ii) of this subsection, or (B) is

2 temporarily exported for convenience or increased efficiency

3 f transportation across parts of an adjacent foreign country

4 and reenters the United States) may be exported from the

5 United States, or any of its territories and possessions, unless

6 the requirements of paragraph (2) of this subsection are met.

7 (2) Crude oil subject to the prohibition contained in

8 paragraph (1) may be exported only if—

9 (A) the President makes and publishes express

10 findings that exports of such crude oil, including ex-

11 changes—

12 (i) will not diminish the total quantity or

13 quality of petroleum refined within, stored within,

14 or legally committed to be transported to and sold

15 within the United States;

16 (ii) will, within three months following the

17 initiation of such exports or exchanges, result in

18 (I) acquisition costs to the refiners which purchase

19 the imported crude oil being lower than the acqui-

20 sition costs such refiners would have to pay for

21 the domestically produced oil in the absence of

22 such an export or exchange, and (II) not less than

23 75 per centum of such savings in costs being re-

24 fleeted in wholesale and retail prices of products

25 refined from such imported crude oil;
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1 (iii) will be made only pursuant to contracts

2 which may be terminated if the crude oil supplies

3 of the United States are interrupted, threatened,

4 or diminished;

5 (iv) are clearly necessary to protect the na-

6 tional interest; and

7 (v) are in accordance with the provisions of

8 this A'rt; and

9 (B) the President reports such findings to the

10 Congress and the Congress, within fifty days thereaf-

11 ttii, agrees to a concurrent resolution approving such

12 exports on the basis of the findings.

13 (3) Notwithstanding any other provision of this section

14 or any other provision of law, including subsection (u) of sec-

15 tion 28 of the Mineral Leasing Act of 1920, the President

16 may export oil to any country pursuant to a bilateral interna-

17 tional oil supply agreement entered into by the United States

18 with such nation before June 25, 1979, or to any country

19 pursuant to the International Emergency Oil Sharing Plan of

20 the International Energy Agency.

21 (e) REFINED PETBOLEUM PBODUCTS.—(1) No refined

22 petroleum product may be exported except pursuant to an

23 export license specifically authorizing such t xport. Not later

24 than five days after an application for a license to export any

25 refined petroleum product or residual fuel oil is received, the
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1 Director shall notify the Congress of such application, togeth-

2 er with the name of the exporter, the destination of the pro-

3 posed export, and the amount and price of the proposed

4 export. Such notification shall be made to the chairman of the

5 Committee on Foreign Affairs of the House of Representa-

6 tives and the chairman of the Committee on Banking, Hous-

7 ing, and Urban Affairs of the Senate.

8 (2) The Director may not grant such license during the

9 thirty-day period beginning on the date on which notification

10 to the Congress under paragraph (1) is received, unless the

11 President certifies in writing to the Speaker of the House of

12 Representatives and the President pro tempore of the Senate

13 that the proposed export is vital to the national interest and

14 that a delay in issuing the license would adversely affect that

15 interest.

16 (3) This subsection shall not apply to (A) any export

17 license application for exports to a country with respect to

18 which historical export quotas established on the basis of past

19 trading relationships apply, or (B) any license application for

20 exports to a country if exports under the license would not

21 result in more than two hundred and fifty thousand barrels of

22 refined petroleum products being exported from the United

23 States to such country in any fiscal year.

24 (4) For purposes of this subsection, "refined petroleum

25 product" means gasoline, kerosene, distillates, propane or
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1 butane gas, diesel fuel, and residual fuel oil refined within the

2 United States or entered for consumption within the United

3 States.

4 (5) The Director may extend any time period prescribed

5 in section 12 of this Act to the extent necessary to take into

6 account delay J in action by the Director on a license applica-

7 tion on account of the provisions of this subsection.

8 (0 CERTAIN PBTKOLEUM PRODUCTS.—Petroleum

9 products refined in United States Foreign Trade Zones, or in

10 the United States Territory of Guam, from foreign crude oil

11 shall be excluded from any quantitative restrictions imposed

12 under this section except that, if the Director finds that a

13 product is in short supply, the Director may issue such regu-

14 lations as may be necessary to limit exports.

15 (g) AOBICULTUBAL COMMODITIES.—(1) The authority

16 conferred by this section shall not be exercised with respect

17 to any agricultural commodity, including fats and oils or

18 animal hides or skins, without the approval of the Secretary- 

19 of Agriculture. The Secretary of Agriculture shall not ap-

20 prove the exercise of such authority with respect to any such

21 commodity during any period for which the supply of su"h

22 commodity is determined by the Secretarj >' Agriculture to

23 be in excess of the requirements of the domestic economy

24 except to the extent the President determines that such exer-

25 ciae of authority is required to carry out the policies set forth
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1 in subparagraph (A) or (B) of paragraph (2) of section 3 of

2 this Act. The Secretary of Agriculture shall, by exercising

3 the authorities which the Secretary of Agriculture has under

4 other applicable provisions of law, collect data with respect

5 to export sales of animal hides and skins.

6 (2) Upon approval of the Director, in consultation with

7 the Secretary of Agriculture, agricultural commodities pur-

8 chased by or for use in a foreign country may remain in the

9 United States for export at a later date free from any quanti-

10 tative limitations on export which may be imposed to carry

11 out the policy set forth in section 3(2)(C) of this Act subse-

12 quent to such approval. The Director may not grant such

13 approval unless the Director receives adequate assurance

14 and, in conjunction with the Secretary of Agriculture, finds

15 (A) that such commodities will eventually be exported, (B)

16 that neither the sale nor export thereof will result in an ex-

17 cessive drain of scarce materials and have a serious domestic

18 inflationary impact, (C) that storage of such commodities in

19 the United States will not unduly limit the space available for

20 storage of domestically owned commodities, and (D) that the 

2) purpose of such storage is to establish a reserve of such com-

22 modities for later use, not including resale to or use by an-

23 other country. The Director may issue such regulations as

24 may be necessary to implement this paragraph.
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1 (3) If the authority conferred by this section or section is

2 exercised to prohibit or curtail the export of any agricultural

3 commodity in order to carry out the policies set forth in sub-

4 paragraph (B) or (C) of paragraph (2) of section 3 of this Act,

5 the President shall immediately report such prohibition <n-

6 curtailment to th^ Congress, setting forth the reasons there-

7 for in detail. If the Congress, within thirty days after the date

8 of its receipt of such report, adopts a concurrent resolution

9 disapproving such prohibition or curtailment, then such prohi-

10 bition or curtailment shall cease to be effective with the

11 adoption of such resolution. In the computation of such

12 thirty-day period, there shall be excluded the days on which

13 either House is not in session because of an adjournment of

14 more than three days to a day certain or because of an ad-

15 journment of the Congress sine die.

16 (b.) BABTEB AGBEBMENTS.—(1) The exportation pur-

17 suant to a barter agreement of any goods which may lawfully

18 be exported from the United States, for any goods which may

19 lawfully be imported into the United States, may be exempt-

20 ed, in accordance with paragraph (2) of this subsection, from

21 any quantitative limitation on exports (other than any report-

22 ing requirement) imposed to carry out the policy set forth in

23 section 3(2KC) of this Act.

24 (2) The Director shall grant an exemption under para-

25 graph (1) if the Director finds, after consultation with the
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1 appr«priate department or agency of the United States,

2 that—

3 (A) for the period during which the barter agree-

4 ment is to be performed—

5 (i) the average annual quantity of the goods

6 to be exported pursuant to the barter agreement

7 will not be required to satisfy the average amount

8 of such goods estimated to be required annually

9 by the domestic economy and will be surplus

10 thereto; and

11 (ii) the average annual quantity of the goods

12 to be imported will be less than the average

13 amount of such goods estimated to be required an-

14 nually to supplement domestic production; and

15 itt) the parties to such barter agreement have

16 demonstrated adequately that they intend, <md have

17 the capacity, to perform such barter agreement.

18 (3) For purposes of this subsection, the term "barter

19 agreement" means any agreement which is made for the ex-

20 change, without monetary consideration, of any goods pro-

21 duced in the United States for any goods produced outside of

22 the United States.

23 (4) This subsection shall apply only with respeqt to

24 barter agreements entered into after the effective date of the

2o Export Administration Act of 1979.
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1 (i) UNPROCESSED RED CEDAB.—(1) The Director shall

2 require a validated license, under the authority contained in

3 subsection (a) of this section, for the export of unprocessed

4 western red cedar (thuja plicata) logs, harvested from State

5 or Federal lands. The Director shall impose quantitative re-

6 strictions upon the export o7 unprocessed western red cedar

7 logs during the three-year period beginning on the effective

8 date of the Export Administration Act of 1979 as follows:

9 (A) Not more than thirty million board feet

10 scribner of such logs may be exported during the first

11 year of such three-year period.

12 (B) Not more than fifteen million board feet

13 scribner of such logs may be exported during the

14 second year of such period.

15 (C) Not more than five million board feet scribner

16 of such logs may be exported during the third year of

17 such period.

18 After the end of such three-year period, no unprocessed west-

19 era red cedar logs may be exported from th<; United States.

20 (2) Th°, Director shall allocate export licenses to export-

21 ers pursuant to this subsection on the basis of a prior history

22 of exportation by such exporters and such other factors as the

23 Director considers necessary and appropriate to minimize any

24 hardship to the producers of western red cedar and to further

25 the foreign policy of the United States.
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1 (3) Unprocessed western red cedar logs shall not be con-

2 sidered to be an agricultural commodity for purposes of sub-

3 section (g) of this section.

4 (4) As used in this subsection, the term "unprocessed

5 western red cedar" means red cedar timber which has not

6 been processed into—

7 (A) lumber without wane;

8 (B) chips, pulp, and pulp products;

9 (C) veneer and plywood;

10 (D) poles, posts, or pilings cut or treated with

11 preservative for use as such and not intended to be fur-

12 ther processed; or

13 (E) shakes and shingles.

14 (j) EXPORT OF HOBSES.—(1) Notwithstanding any

15 other provision of this Act, no horue may be exported by sea

16 from the United States, or any of its territories and posses-

17 sions, unless such horse is part of a consignment of horses

18 'vith respect to which a waiver has been granted under para-

19 graph (2) of this subsection.

20 (2) The Director, in consultation with the Secretary of

21 Agriculture, may issue regulations providing for the granting

22 of waivers permitting the export by sea of a specified con-

23 signmeht of horses, if the Director, in consultation with the

24 Secretary of Agriculture, determines that no horse in that

25 consignment is being exported for purposes of slaughter.
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1 FOREIGN BOYCOTTS

2 SEC. 10. (a) PROHIBITIONS AND EXCEPTIONS.—(1)

3 For the purpose of implementing the policies set forth in sub-

4 paragraph (A) or (B) of paragraph (5) of section 3 of this Act,

5 the President shall issue regulations prohibiting any United

6 States person, with respect to his activities in the interstate

7 or foreign commerce of the United States, from taking or

8 knowingly agreeing to take any of the following actions with

9 intent to comply with, further, or support any boycott fos-

10 tered or imposed by a foreign country against a country

11 which is friendly to the United States and which is not itself

12 the object of any form of boycott pursuant to United States

13 law or regulation:

14 (A) Refusing, or requiring any other person to

15 refuse, to do business with or in the boycotted country,

16 with any business concern organized under the laws of

17 the boycotted country, with any national or resident of

18 the boycotted country, or with any other person, pur-

19 suant to an agreement with, a requirement of, or a re-

20 quest from or on behalf of the boycotting country. The

21 mere absence of a business relationship with or in the

22 boycotted country with any business concern organized

23 under the laws of the boycotted country with any na-

24 tional or resident of the boycotted country, or with any

25 other person, does not indicate the existence of the

20-617 0-83-7
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1 intent required to establish a violation of regulations

2 issued to carry out this subparagraph.

3 (B) Refusing, or requiring any other person to

4 refuse, to employ or otherwise discriminating against

5 any United States person on the basis of race, religion,

6 sex, or national origin of that person or of any owner,

7 officer, director, or employee of such person.

8 (C) Furnishing information with respect to the

9 race, religion, sex, or national origin of any United

10 States person or of any owner, officer, director, or em-

11 ployee of such person.

12 (D) Furnishing information about whether any

13 person has, has had, or proposes to have any business

14 relationship (including a relationship by way of sale,

15 purchase, legal or commercial representation, shipping

16 or other transport, insurance, investment, or supply)

17 with or in the boycotted country, with any business

18 concern organized under the laws of the boycotted

19 country, with any national or resident of the boycotted

20 country, or with any other person which is known or

21 believed to be restricted from having any business rela-

22 tionship with or in the boycotting country. Nothing in

23 this paragraph shall prohibit the furnishing of normal

24 business information in a commercial context as defined

25 by the Director.
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1 (E) Furnishing information about whether any

2 person is a member of, has made contributions to, or is

3 otherwise associated with or involved in the activities

4 of any charitable or fraternal organization which sup-

5 ports the boycotted country.

6 (F) Paying, honoring, confirming, or otherwise im-

7 plementing a letter of credit which contains any condi-

8 tion or requirement compliance with which is prohibit-

9 ed by regulations issued pursuant to this paragraph,

10 and no United States person shall, as a result of the

11 application of this paragraph, be obligated to pay or

12 otherwise honor or implement such letter of credit.

13 (2) Regulations issued pursuant to paragraph (1) shall

14 provide exceptions for—

15 (A) complying or agreeing to comply with require-

16 ments (i) prohibiting the import of goods or services

17 from the boycotted country or goods produced or serv-

18 ices provided by any business concern organized under

19 the laws of the boycotted country or by nationals or

20 residents of the boycotted country, or (ii) prohibiting

21 the shipment of goods to the boycotting country on a

22 carrier of the boycotted country, or by a route other

23 than that prescribed by the boycotting country or the

24 recipient of the shipment;
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1 (B) complying or agreeing to comply with import

2 and shipping document requirements with respect to

3 the country of origin, the name of the carrier and route

4 of shipment, the name of the supplier of the shipment

5 or the name of the provider of other services, except

6 that no information knowingly furnished or conveyed in

7 response to such requirements may be stated in nega-

8 tive, blacklisting, or similar exclusionary terms, other

9 than with respect to carriers or route of shipment as

10 may be permitted by such regulations in order to

11 comply with precautionary requirements protecting

12 against war risks and confiscation;

13 (C) complying or agreeing to comply in the

14 normal course of business with the unilateral and spe-

15 cific selection by the boycotting country, or national or

16 resident thereof, of carriers, insurers, suppliers of serv-

17 ices to be performed within the boycotting country or

18 specific goods which, in the normal course of business,

19 are identifiable by source when imported into the boy-

20 celling country;

21 (D) complying or agreeing to comply with export

22 requirements of the boycotting country relating to ship-

23 ments or transshipments of exports to the boycotted

24 country, to any business concern of or organized under
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1 the laws of the boycotted country, or to any national

2 or resident of the boycotted country;

3 (E) compliance by an individual or agreement by

4 an individual to comply with the immigration or pass-

5 port requirements of any country with respect to such

6 individual or any member of such individual's family or

7 with requests for information regarding requirements of

8 employment of such individual within the boycotting

9 country; and

10 (F) compliance by a United States person resident

11 in a foreign country or agreement by such person to

12 comply v/ith the laws of that country with respect to

13 his activities exclusively therein, and such regulations

14 may contain exceptions for such resident complying

15 with the laws or regulations of that foreign country

16 governing imports into such country of trademarked,

17 trade named, or similarly specifically identifiable prod-

18 ucts, or components of products for his own use, in-

19 eluding the performance of contractual services within

20 that country, as may be defined by such regulations.

21 (3) Regulations issued pursuant to paragraphs (2)(C) and

22 (2)(F) shall not provide exceptions from paragraphs (1)(B) and

23 (1)(C).
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1 (4) Nothing in this subsection may be construed to su-

2 persede or limit the operation of the antitrust or civil rights

3 laws of the United States.

4 (5) This section shall apply to any transaction or activity

5 undertaken, by or through a United States person or any

6 other person, with intent to evade the provisions of this sec-

7 tion as implemented by the regulations issued pursuant to

8 this subsection, and such regulations shall expressly provide

9 that the exceptions set forth in paragraph (2) shall not permit

10 activities or agreements (expressed or implied by a course of

11 conduct, including a pattern of responses) otherwise prohibit-

12 ed, which are not within the intent of such exceptions.

13 (b) Foreign Policy Controls.—(i) In addition to the reg-

14 ulations issued pursuant to subsection (a) of this section, reg-

15 ulations issued under section 8 of this Act shall implement

16 the policies set forth in section 3(5).

17 (2) Such regulations shall require that any United States

18 person receiving a request for the furnishing of information,

19 the entering into or implementing of agreements, or the

20 taking of any other action referred to in section 3(5) shall

21 report that fact to the Director, together with such other

22 information concerning such request as the Director may re-

23 quire for such action as the Director considers appropriate for

24 carrying out the policies of that section. Such person shall

25 also report to the Director whether such person intends to
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1 comply and whether such person has complied with such re-

2 quest. Any report filed pursuant to this paragraph shall be

3 made available promptly for public inspection and copying,

4 except that information regarding the quantity, description,

5 and value of any goods or technology to which such report

6 relates may be kept confidential if the Director determines

7 that disclosure thereof would place the United States person

8 involved at a competitive disadvantage. The Director shall

9 periodically transmit summaries of the information contained

10 in such reports to the Secretary of State for such action as

11 the Secretary of State, in consultation with the Director, con-

12 siders appropriate for carrying out the policies set forth in

13 section 3(5) of this Act.

14 (c) PREEMPTION.—The provisions of this section and

15 the regulations issued pursuant thereto shall preempt any

16 law, rule, or regulation of any of the several States or the

17 District of Columbia, or any of the territori.es or possessions

18 of the United States, or of any governmental subdivision

19 thereof, which law, rule, or regulation pertains to participa-

20 tion in, compliance with, implementation of, or the furnishing

21 of information regarding restrictive trade practices or boy-

22 cotts fostered or imposed by foreign countries against other

23 countries
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1 PEOCEDUBE8 FOE HABD8HIP BELIEF FEOM EXPOET

2 CONTROLS

3 SEC. 11. (a) FILING OF PETITIONS.—Any person who,

4 in such person's domestic manufacturing process or other do-

5 mestic business operation, utilizes a product produced abroad

6 in whole or in part from a good historically obtained from the

7 United States but which has been made subject to export

8 controls, or any person who historically has exported such a

9 good, may transmit a petition of hardship to the Director

10 requesting an exemption from such controls in order to allevi-

11 ate any unique hardship resulting from the imposition of such

12 controls. A petition under this section shall be in such form as

13 the Director shall prescribe and shall contain information

14 demonstrating the need, for the relief requested.

15 (b) DECISION OF THE DIEECTOB.—Not later than

16 thirty days after receipt of any petition under subsection (a),

17 the Director shall transmit a written decision to the petition-

18 er granting or denying the requested relief. Such decision

19 shall contain a statement setting forth the Director's basis for

20 the grant or denial. Any exemption granted may be subject to

21 such conditions as the Director considers appropriate.

22 (c) FACTOES To BE CONSIDEBED.—For purposes of

23 this section, the Director's decision with respect to the grant

24 of denial of relief from unique hardship resulting directly or
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1 indirectly from the imposition of export controls shall reflect

2 the Director's consideration of factors such as the following:

3 (1) Whether denial would cause a unique hardship

4 to the petitioner which can be alleviated only by grant-

5 ing an exception to the applicable regulations. In de-

6 termining whether relief shall be granted, the Director

7 shall take into account—

8 (A) ownership of material for which there is

9 no practicable domestic market by virtue of the

10 location or nature of the material;

11 (B) potential serious financial loss to the ap-

12 plicant if not granted an exception;

13 (C) inability to obtain, except through

14 import, an item essential for domestic use which

15 is produced abroad from the good under control;

16 (D) the extent to which denial would conflict,
	t>17 to the particular detriment of the applicant, with

18 other national policies including those reflected in

19 any international agreement to which the United

20 States is a party;

21 (E) possible adverse effects on the economy

22 (including unemployment) in any locality or region

23 of the United States; and

24 (F) other relevant factors, including the ap-

25 plicant's lack of an exporting history during any
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1 base period that may be established with respect

2 to export quotas for the particular good.

3 (2) The effect a finding in fa^or of the applicant

4 would have on attainment of the basic objectives of the

5 short supply control program.

6 In all cases, the desire to sell at higher prices and thereby

7 obtain greater profits shall not be considered as evidence of a

8 unique hardship, nor will circumstances where the hardship is

9 due to imprudent acts or failure to act on the part of the

10 petitioner.

11 PROCEDUBES FOB PROCESSING EXPORT LICENSE

12 APPLICATIONS

13 SEC. 12. (a) PRIMARY RESPONSIBILITY OF THE Di-

14 RECTOE.—(1) All export license applications required under

15 this Act shall be submitted by the applicant to the Director.

16 All determinations with respect to any such application shall

17 be made by the Director, subject to the procedures provided

18 in this section.

19 (2) It is the intent of the Congress that a determination

20 with respect to any export license application be made to the

21 maximum extent possible by the Director without referral of

22 such application to any other department or agency of the

23 Government.

24 (3) To the extent necessary, the Director shall seek in-

25 formation and recommendations from the Government de-
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1 partments and agencies concerned with aspects of United

2 States domestic and foreign policies and operations having an

3 important bearing on exports. Such departments and agen-

4 cies shall cooperate fully in rendering such information and

5 recommendations.

6 (b) INITIAL SCREENING.—Within ten days after the

7 date on which any export license application is submitted

8 pursuant to subsection (a)(l), the Director shall—

9 (1) send the applicant an acknowledgment of the

10 receipt of the application and the date of the receipt;

11 (2) submit to the applicant a written description of

12 the procedures required by this section, the responsibil-

13 ities of the Director and of other departments and

14 agencies with respect to the application, and the rights

15 of the applicant;

16 (3) return the application without action if the ap-

17 plication is improperly completed or if additional infor-

18 mation is required, with sufficient information to permit

19 the application to be properly resubmitted, in which

20 case if such application is resubmitted, it shall be treat-

21 ed as a new application for the purpose of calculating

22 the time periods prescribed iu this section;

23 (4) determine whether it is necessary to refer the

24 application to any other department or agency and, if

25 such referral is determined to be necessary, inform the
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1 applicant of any such department or agency to which

2 the application will be referred; and

3 (5) determine whether it is necessary to submit

4 the application to a multilateral review process, pursu-

5 ant to a multilateral agreement, formal or informal, to

6 which the United States is a party and, if so, inform

7 the applicant of this requirement.

8 (c) ACTION ON CERTAIN APPLICATIONS.—In each

9 case in which the Director determines that it is not necessary

10 to refer an application to any other department or agency for

11 its information and recommendations, a license shall be for-

12 mally issued or denied within ninety days after a properly

13 completed application has been submitted pursuant to this

14 section.

15 (d) REFEKKAL TO OTHER DEPARTMENTS AND AGEN-

16 CIES.—In each case in which the Director determines that it

17 is necessary to refer an application to any other department

18 or agency for its information and recommendations, the Di-

19 rector shall, within thirty days after the submission of a prop-

20 erly completed application—

21 (1) refer the application, together with ;dl neces-

22 sary analysis and recommendations of the'Office', con-

23 currently to all such departments or agencies; and

24 (2) if the applicant so requests, provide the appli-

25 cant with an opportunity to review for accuracy any
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1 documentation to be referred to any such department

2 or agency with respect to such application for the pur-

3 pose of describing the export in question in order to de-

4 termine whether such documentation accurately de- 	i *
5 scribes the proposed export.

6 (e) ACTION BY OTHER DEPARTMENTS AND AGEN-

7 CIES.—(1) Any department or agency to which an applica-

8 tion is referred pursuant to subsection (d) shall submit to the

9 Director, within thirty days after its receipt of the applica-

10 tion, the information or recommendations requested with re-

11 spect to such application. Except as provided in paragraph

12 (2), any such department or agency which does not submit its

13 recommendations within the time period prescribed in the

14 preceding sentence shall be deemed by the Director to have

15 no objection to the approval of such application.

16 (2) If the head of any such department or agency noti-

17 fies the Director before the expiration of the time period pro-

18 vided in paragraph (1) for submission of its recommendations

19 that more time is required for review by such department or

20 agency, such department or agency shall have an additional

21 thirty-day period to submit its recommendations to the Direc-

22 tor. If such department or agency does not submit its recom-

23 mendations within the time period prescribed by the preced-

24 ing sentence, it shall be deemed by the Director to have no

25 objection to the approval of such application.
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1 (f) ACTION BY THE DIRECTOR.—(1) Within ninety days

2 after receipt of the recommendations of other departments

3 and agencies with respect to a license application, as pro-

4 vided in subsection (e), the Director shall formally issue or

5 deny the license. In deciding whether to issue or deny a li-

6 cense, the Director shall take into account any recommenda-

7 tion of a department or agency with respect to the applica-

8 tion in question. In cases where the Director receives con-

9 flicting recommendations, the Director shall, within the

10 ninety-day period provided for in this subsection, take such

11 action as may be necessary to resolve such conflicting recom-

12 mendations.

13 (2) In cases where the Director receives questions or

14 negative considerations or recommendations from any other

15 department or agency with respect to an application, the Di-

16 rector shall, to the maximum extent consistent with the na-

17 tional security and foreign policy of the United States, inform

18 the applicant of the specific questions raised and any such

19 negative considerations or recommendations, and shall accord

20 the applicant an opportunity, before the final determination

21 with respect to the application is made, to respond in writing

22 to such questions, considerations, or recommendations.

23 (3) In cases where the Director has determined that an

24 application should be denied, the applicant shall be informed

25 in writing, within five days after such determination is made,
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1 of the determination, of the statutory basis for denial, the

2 policies set forth in section 3 of the Act which would be

3 furthered by denial, and, to the extent consistent with the

4 national security and foreign policy of the United States, the

5 specific considerations which led to the denial, and of the

6 availability of appeal procedures. In the event decisions on

7 license applications are deferred inconsistent with the provi-

8 sions of this section, the applicant shall be so informed in

9 writing within five days after such deferral.

10 (4) If the Director determines fhat a particular applica-

11 tion or set of applications is of exceptional importance and
/

12 complexity, and that additional tirqle is required for negotia-
i

13 tions to modify the application or/ applications, the director

14 may extend any time period prescribed in this section. The

15 Director shall notify the Congress and the applicant of such

16 extension and the reasons therefor.

17 (g) SPKCIAL PROCEDURES FOE SECRETARY OF DE- 

18 FENSE.—(1) Notwithstanding any other provision of this sec-

19 tion, the Secretary of Defense is authorized to review any

20 proposed export of any goods or technology to any country to

21 which cvioits are controlled for national security purposes

22 and, whenever the Secretary of Defense determines that the

23 export of such goods or technology will make a significant

24 contribution, which would prove detrimental to the national

25 security of the United States, to the military potential of any
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1 such country, to recommend to the President that such

2 export be disapproved.

3 (2) Notwithstanding any other provision of law, the Sec-

4 retary of Defense shall determine, in consultation with the

5 Director, and confirm in writing the types and categories of

6 transactions which should be renewed by the Secretary of

7 Defense in order to make a determination referred to in para-

8 graph (1). Whenever a license or other authority is requested

9 for the export to any country to which exports are controlled

10 for national security purposes of goods or technology within

11 any such type or category, the Director shall notify the Sec-

12 retary of Defense of such request, and the Director may not

13 issue any license or other authority pursuant to such request

14 before the expiration of the period within which the President

15 may disapprove such export. The Secretary of Defense shall

16 carefully consider any notification submitted by the Director

17 pursuant to this paragraph and, not later than thirty days

18 after notification of the request, shall—

19 (A) recommend to the President that he disap-

20 prove any request for the export of the goods or tec'u-

21 nology involved to the particular country if the Secre-

22 tary of Defense determines that the export of such

23 goods or technology will make a significant contribu-

24 tion, which would prove detrimental to the national se-
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1 curity of the United States, to the military potential of

2 such country or any other country;

3 (B) notify the Director that he would recommend

4 approval subject to specified conditions; or

5 (C) recommend to the Director that the export of

6 goods or technology be approved.

7 If the President notifies the Director, within thirty days after

8 receiving a recommendation from the Secretary of Defense,

9 that he disapproves such export, no license or other authority

10 may be issued for the export of such goods or technology to

11 such country.

12 (3) The Director shall approve or disapprove a license

13 application, and issue or deny a license, in accordance with

14 the provisions of this subsection, and, to the extent applica-

15 ble, in accordance with the time periods and procedures oth-

16 erwise set forth in this section.

17 (4) Whenever the President exercises his authority

18 under this subsection to modify or overrule a recommendation

19 made by the Secretary of Defense or exercises his authority

20 to modify or overrule any recommendation made by the See- 

21 retary of Defense under subsection (c) or (d) of section 7 of

22 this Act with respect to the list of goods and technologies

23 controlled for national security purposes, the President shall

24 promptly transmit to the Congress a statement indicating his

20-617 0-83-8



106

	77

1 decision, together with the recommendation of the Secretary

2 of Defense.

3 (h) MULTILATERAL CONTROLS.—In any case in which

4 an application, which has been finally approved under subsec-

5 tion (c), (0, or (g) of this section, is required to be submitted

6 to a multilateral review process, pursuant to a multilateral

7 agreement, formal or informal, to which the United States is

8 a party, the license shall not be issued as prescribed in such

9 subsections, but the Director shall notify the applicant of the

10 approval of the application (and the date of such approval) by

11 the Director subject to such multilateral review. The license

12 shall be issued upon approval of the application under such

13 multilateral review. If such multilateral review has not re-

14 suited in a determination with respect to the application

15 within sixty days after such date, the Director's approval of

16 the license shall be final and the license shall be issued,

17 unless the Director determines that issuance of the license

18 would prove detrimental to the national security of the

19 United States. At the time at which the Director makes such

20 a determination, the Director shall notify the applicant of the

21 determination and shall notify the Congress of the determina-

22 tion, the reasons for the determination, the reasons for which

23 the multilateral revie\v could not be concluded within such

24 sixty-day period, and the actions planned or being taken by

25 the United States Government to secure conclusion of the
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1 multilateral review. At the end of every sixty-day period

2 after such notification to Congress, the Director shall advise

3 the applicant and the Congress of the status of the applica-

4 tion, and shall report to the Congress in detail on the reasons

5 for the further delay and any further actions being taken by

6 the United States Government to secure conclusion of the

7 multilateral review. In addition, at the time at which the Di-

8 rector issues or denies the license upon conclusion of the mul-

9 tilateral review, the Director shall notify the Congress of

10 such issuance or denial and of the total time required for the

11 multilateral review.

12 (i) RECORDS.—The Director and any department or

13 agency to which any application is referred under this section

14 shall keep accurate records with respect to all applications

15 considered by the Director or by any such department or

16 agency, including, in the case of the Director, any dissenting

17 recommendations received from any such department or

18 agency.

19 (j) APPEAL AND COUKT ACTION.—(1) The Director

20 shall establish appropriate procedures for any applicant to

21 appeal to the Director the denial of an export license applica-

22 tion of the applicant.

23 (2) In any case in which any action prescribed in this

24 section is not taken on a license application within the time

25 periods established by this section (except in the case of a
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1 time period extended under subsection (0(4) of which the ap-

2 plicant is notified), the applicant may file a petition with the

3 Director requesting compliance with the requirements of this

4 section. When such petition is filed, the Director shall take

5 immediate steps to correct the situation giving rise to the

6 petition and shall immediately notif}' the applicant of such

7 steps.

8 (3) If, within thirty days after a petition is filed under

9 paragraph (2), the processing of the application has not been

10 brought into conformity with the requirements of this section,

11 or the application has been brought into conformity with such

12 requirements but the director has not so notified the appli-

13 cant, the applicant may bring an action in an appropriate

14 United States district court for a restraining order, a tempo-

15 rary or permanent injunction, or other appropriate relief, to

16 require compliance with the requirements of this section. The

17 United State's district courts shall have jurisdiction to provide

18 such relief, as appropriate.

19 VIOLATIONS

20 SEC. 13. (a) IN GENEBAL.—Except as provided in sub-

21 section (b) of this section, whoever knowingly violates any

22 provision of this Act or any regulation, order, or license

23 issued thereunder shall be fined not more than five times the

24 value of the exports involved or $50,000, whichever is

25 greater, or imprisoned not more than five years, or both.
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1 (b) WILLFUL VIOLATIONS.—(1) Whoever willfully ex-

2 ports anything contrary to any provision of this Act or any

3 regulation, order, or license issued thereunder, with knowl-

4 edge that such exports will be used for the benefit of any

5 country to which exports are restricted for national security

6 or foreign policy purposes—

7 (A) except in the case of an individual, shall be

8 fined not more that five times the value of the exports

9 involved or $1,000,000, whichever is greater; and

10 (B) in the case of an individual, shall be fined not

11 more than $250,000, or imprisoned not more than ten

12 years, or both.

13 (2) Any person who is issued a validated license under

14 this Act for the export of any good or technology to a con-

15 trolled country and who, with knowledge that such a good or

16 technology is being used by such controlled country for mili-

17 tary or intelligence gathering purposes contrary to the condi-

18 tions under which the license was issued, willfully fails to

19 report such use to the Secretary of Defense—

20 (A) except in the case of an individual, shall be

21 fined not more than five times the value of the exports

22 involved or $1,000,000, whichever is greater; and

23 (B) in the case of an individual, shall be fined not

24 more than $250,000, or imprisoned not more than five

25 years, or both.
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1 For the purpose of this paragraph, the term "controlled coun-

2 try" means any country described in section 620(0 of the

3 Foreign Assistance Act of 1961.

4 (c) CIVIL PENALTIES; ADMINISTRATIVE SANC-

5 TIONS.—(1) The head of any department or agency exercis-

6 ing any functions under this Act, or any officer or employee

7 of such department or agency specifically designated by the

8 head thereof, may impose a civil penalty not to exceed

9 $10,000 for each violation of this Act or any regulation,

10 order, or license issued under this Act, either in addition to or

11 in lieu of any other liability or penalty which may be im-

12 posed, except that the civil penalty for each such violation

13 involving national security controls imposed under section 7

14 of this Act or controls imposed on the export of defense arti-

15 cles and defense services under section 38 of the Arms

16 Export Control Act may not exceed $100,000.

17 (2)(A) The authority under this Act to suspend or

18 revoke the authority of any United States person to export

19 goods or technology may be used with respect to any viola-

20 tion of the regulations issued pursuant to section 10(a) of this

21 Act.

22 (B) Any administrative sanction (including any civil pen-

23 alty or any suspension or revocation of authority to export)

24 imposed under this Act for a violation of the regulations

25 issued pursuant to section 10(a) of this Act may be imposed
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1 only after notice and opportunity for an agency hearing on

2 the record in accordance with sections 554 through 557 of

3 title 5, United States Code.

4 (C) Any charging letter or other document initiating ad-

5 ministrative proceedings for the imposition of sanctions for

6 violations of the regulations issued pursuant to section 10(a)

7 of this Act shall be made available for public inspection and

8 copying.

9 (d) PAYMENT OF PENALTIES.—The payment of any

10 penalty imposed pursuant to subsection (c) may be made a

11 condition, for a period not exceeding one year after the impo-

12 sition of such penalty, to the granting, restoration, or con-

13 tinuing validity of any export license, permission, or privilege

14 granted or to be granted to the person upon whom such pen-

15 alty is imposed. In addition, the payment of any penalty im-

16 posed under subsection (c) may be deferred or suspended in

17 whole or in part for a period of time no longer than any

18 probation period (which may exceed one year) that may be

19 imposed upon such person. Such a deferral or suspension

20 shall not operate as a bar to the collection of the penalty in

21 the event that the conditions of the suspension, deferral, or

22 probation are not fulfilled.

23 (e) REFUNDS.—Any amount paid in satisfaction of any

24 penalty imposed pursuant to subsection (c) shall be covered

25 into the Treasury as a miscellaneous receipt. The head of the
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1 department or agency concerned may, in his discretion,

2 refund any such penalty, within two years after payment, on

3 the ground of a material error of fact or law in the imposition

4 of the penalty. Notwithstanding section 1346(a) of title 28,

5 United States Code, no action for the refund of any such

6 penalty may be maintained in any court.

7 (f) ACTIONS FOE RECOVERY OF PENALTIES.—In the

8 event of the failure of any person to pay a penalty imposed

9 pursuant to subsection (c), a civil action for the recovery

10 thereof may, in the discretion of the head of the department

11 or agency concerned, be brought in the name of the United

12 States. Except as provided in this subsection and in subsec-

13 tion (d), no such liability shall be asserted, claimed, or recov-

14 ered upon by the United States in any way unless it has

15 pieviously been reduced to judgment.

16 (g) OTHER AUTHORITIES.—Nothing in subsection (c),

17 (d), or (0 limits—

18 (1) the availability of other administrative or judi-

19 cial remedies with respect to violations of this Act, or

20 any regulation, order, or license issued under this Act;

21 (2) the authority to compromise and settle admin-

22 istrative^ proceedings brought with respect to violations

23 of this Act, or any regulation, order, or license issued

24 under this Act; or
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1 (3) the authority to compromise, remit or mitigate

2 seizures and forfeitures pursuant to section l(b) of title

3 VI of the Act of June 15, 1917 (22 U.S.C. 401(b)).

4 ENFORCEMENT

5 SEC. 14. (a) GENEBAL AUTHOBITY.—To the extent
6 necessary or appropriate to the enforcement of this Act or to

7 the imposition of any penalty, forfeiture, or liability arising

8 under the Export Control Act of 1949, the Export Adminis-

9 tration Act of 1969, or the Export Administration Act of

10 1979, the head of any department or agency exercising any

11 function thereunder (and officers or employees of such depart-

12 ment or agency specifically designated by the head thereof)

13 may make such investigations and obtain such information

14 from, require such reports or the keeping of such records by,

15 make such inspection of the books, records;, and other writ-

16 ings, premises, or property of, and take the sworn testimony

17 of, any person. In addition, such officers or employees may

18 administer oaths or affirmations, and may by subpena require

19 any person to appear and testify or to appear and produce

20 books, records, and other writings, or both, and in the case of

21 contumacy by, or refusal to obey a subpena issued to, any

22 such person, a district court of the United States, after notice

23 to any such person and hearing, shall have jurisdiction to

24 issue an order requiring such person to appear and give testi-

25 mony or to appear and produce books, records, and other
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1 writings, or both, and any failure to obey such order of the

2 court may be punished by such court as a contempt thereof.

3 (b) IMMUNITY.—No person shall be excused from com-

4 plying with any requirements under this section because of

5 his privilege against self-incrimination, but the immunity pro-

6 visions of section 6002 of title 18, United States Code, shall

7 apply with respect to any individual who specifically claims

8 such privilege.

9 (c) CONFIDENTIALITY.—(1) Except as otherwise pro-

10 vided by the third sentence of section 10(b)(2) and by section

11 13(c)(2)(C) of this Act, information obtained under this Act

12 on or before the date of enactment of this Act, which is

13 deemed confidential, including Shippers' Export Declara-

14 tions, or with reference to which a request for confidential

15 treatment is made by the person furnishing such information,

16 shall be exempt from disclosure under section 552 of title 5,

17 United States Code, and such information shall not be pub-

18 li?hed or disclosed unless the Director in his sole discretion

19 determines that the withholding thereof is contrary to the

20 national interest. Information obtained under this Act or the

21 Export Administration Act of 1979 after June 30, 1980, may

22 be withheld only to the extent permitted by statute, except

23 that information obtained for the purpose of consideration of,

24 or concerning, license applications under this Act or the

25 Export Administration Act of 1979 shall be withheld from
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1 public disclosure unless the release of such information is de-

2 termined by the Director in his sole discretion to be in the

3 national interest. This subsection shall not affect any judicial

4 proceeding commenced under section 552 of title 5, United

5 States Code, to obtain access to boycott reports submitted

6 prior to October 31, 1976, which was pending on May 15,

7 1979; but such proceeding shall be continued as if this Act

8 had not been enacted.

9 (2) Nothing in this Act shall be construed as authorizing

10 the withholding of information from the Congress or from the

11 General Accounting Office. All information obtained at any

12 time under this Act or previous Acts regarding the control of

13 exports, including any report or license application required

14 under this Act, shall be made available to any committee or

15 subcommittee of Congress of appropriate jurisdiction upon re-

16 quest of the chairman or ranking minority member of such

17 committee or subcommittee. No such committee or subcom-

18 mittee, or member thereof, shall disclose any information ob-

19 tained under this Act or previous Acts regarding the control

20 of exports which is submitted on a confidential basis unless

21 the full committee determines that the withholding of that

22 information is contrary to the national interest. Notwith-

23 standing paragraph (1) of this subsection, information re-

24 ferred to in the second sentence of this paragraph shall, con-

25 sistent with the protection of intelligence, counterintelligence,
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1 and law enforcement sources, methods, and activities, as de-

2 termined by the agency that originally obtained the informa-

3 tion, and consistent with the provisions of section 313 of the

4 Budget and Accounting Act, 1921, be make available only by

5 that agency, upon request, to the Comptroller General of the

6 United States or to any officer or employee of the General

7 Accounting Office who is authorized by the Comptroller Gen-

8 er?l to have access to such information. No officer or employ-

9 ee of the General Accounting Office shall disclose, except to

10 the Congress in accordance with this paragraph, any such

11 information which is submitted on a confidential basis and

12 from which any individual can be identified.

13 (3) Departments or agencies which obtain information

14 which is relevant to the enforcement of this Act shall furnish

15 such information to the department or agency with enforce-

16 ment responsibilities under this Act to the extent consistent

17 with the protection of intelligence, counterintelligence, and

18 law enforcement sources, methods, and activities, except

19 that—

20 (A) the provisions of this paragraph shall not

21 apply to information subject to the restrictions set forth

22 in section 9 of title 13, United States Code; and

23 (B) return information, as defined in subsection (b)

24 ,-t section 6103 of the Internal Revenue Code of 1954,

25 may be disclosed only as authorized by such section.
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1 (d) REPOBTINO REQUIREMENTS.—In the administra-

2 tion of this Act, reporting requirements shall be so designed

3 as to reduce the cost of reporting, recordkeeping, and export

4 documentation required under this Act to the extent feasible

5 consistent with effective enforcement and compilation of

6 useful trade statistics. Reporting, recordkeeping, and export

7 documentation requirements shall be periodically reviewed

8 and revised in the light of developments in the field of infor-

9 mation technology.

10 (e) SIMPLIFICATION OP REGULATIONS.—The Director,

11 in consultation with appropriate United States Government

12 departments and agencies and with appropriate technical ad-

13 visory committees established under section 7(g), shall review

14 the regulations issued under this Act and the commodity con-

15 trol list in order to determine how compliance with the provi-

16 sions of this Act can be facilitated by simplifying such regula-

17 tions, by simplifying or clarifying such list, or by any other

18 means.

19 EXEMPTION FROM CERTAIN PROVISIONS RELATING TO

20 ADMINISTRATIVE PROCEDURE AND JUDICIAL REVIEW

•21 SEC. 15. (a) EXEMPTION.—Except as provided in sec-

22 tion 13(c)(2), the functions exercised under this Act are ex-

23 eluded from the operation of sections 551, 553 through 559,

2* and 701 through 706 of title 5, United States Code.



118

	89
1 (b) PUBLIC PARTICIPATION.—It is the intent of the

• 2 Congress that, to the extent practicable, all regulations im-

3 posing controls on exports under this Act be issued in pro-

4 posed form with meaningful opportunity for public comment

5 before taking effect. In cases where a regulation imposing

6 controls under this Act is issued with immediate effect, it is

7 the intent of the Congress that meaningful opportunity for

8 public comment also be provided and that the regulation be

9 reissued in final fonn after public comments have been fully

10 considered.

11 ANNUAL REPORT

12 SEC. 16. (a) CONTENTS.—Not later than December 31

13 of each year, the Director shall submit to the Congress a

14 report on the administration of this Act during the preceding

15 fiscal year. All agencies shall cooperate fully with the Direc-

16 tor in providing information for such report. Such report shall

17 include detailed information with respect to—

18 (1) the implementation of the policies set forth in

19 section 3;

20 (2) general licensing activities under sections 7, 8,

21 and 9, and any changes in the exercise of the authori-

22 ties contained in sections 7(a), 8(a), and 9{a);

23 (3) the results of the review of United States

24 policy toward individual countries pursuant to section

25 7(b);
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1 (4) the results, in as much detail as may be in-

2 eluded consistent with the national security and the

3 need to maintain the confidentiality of proprietary in-

4 formation, of the actions, including reviews and revi-

5 sions of export controls maintained for national security

6 purposes, required by section 7(c)(3);

7 (5) actions taken to carry out section 7(b);

8 (6) changes in categories of items under export

9 control referred to in section 7(e);

10 (7) determinations of foreign availability made

11 under section 7(0, the criteria used to make such de-

12 terminations, the removal of any export controls under

13 such section, and any evidence demonstrating a need

14 to impose export controls for national security purposes

15 notwithstanding foreign availability;

16 (8) actions taken in compliance with section

17 70X5);

18 (9) consultations with the technical advisory com-

19 mittees established pursuant to section 7(g), the use

20 made of the advice rendered by such committees, and

21 the contributions of such committees toward imple-

22 menting the policies set forth in this Act;

23 (10) the effectiveness of export controls imposed

24 under section 8 in furthering the foreign policy of the

25 United States;
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1 (11) export controls and monitoring under section
2 9;

3 (12) the information contained in the reports re-
4 quired by section 9(b)(2), together with an analysis
5 of—

6 (A) the impact on the economy and world
7 trade of shortages or increased prices for er-~w>d-
8 ities subject to monitoring under this Act or sec-
9 tion 812 of the Agricultural Act of 1970;

10 (B) the worldwide supply of such commod-
11 ities; and
12 (C) actions being taken by other countries in
13 response to such shortages or increased prices;
14 (13) actions taken by the President and the Direc-
15 tor to carry out the antiboycott policies set forth in
16 section 3(5) of this Act;
17 (14) organizational and procedural changes under-
18 taken in furtherance of the policies set forth in this
19 Act, including changes to increase the efficiency of the
20 export licensing process and to fulfill the requirements
21 of section 12, including an analysis of the time required
22 to process license applications, the number and disposi-
23 tion of export license applications taking more than
24 ninety days to process, and an accounting of appeals
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1 received, court orders issued, and actions taken pursu-

2 ant thereto under subsection (j) of such section;

3 (15) delegations of authority by the President as

4 provided in section 6(e) of this Act;

5 (16) efforts to keep the business sector of the

6 Nation informed with respect to policies and proce-

7 dures adopted under this Act;

8 (17) any reviews undertaken in furtherance of the

9 policies of this Act, including the results of the review

10 required by section 14(d), and any action taken, on the

11 basis of the review required by section 14(e), to sim-

12 plify regulations issued under this Act;

13 (18) violations under section 13 and enforcement

14 activities under section 14; and

15 (19) the issuance of regulations under the authori-

16 ty of this Act, including an explanation of each case in

17 which regulations were not issued in accordance with

18 the first sentence of section 15(b).

19 (b) REPORT ON CERTAIN EXPORT CONTROLS.—To

20 the extent that the President determines that the policies set

21 forth in section 3 of this Act require the control of the export

22 of goods and technology other than those subject to multilat-

23 eral controls, or require more stringent controls than the mul-

24 tilateral controls, the President shall include in each annual

25 report the reasons for the need to impose, or to continue to
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1 impose, such controls and the estimated domestic economic

2 impact on the various industries affected by such controls.

3 (c) REPORT ON NEGOTIATIONS.—The President shall

4 include in each annual report a detailed report on the prog-

5 ress of the negotiations required by section 7(j), until such

6 negotiations are concluded.

7 REGULATORY AUTHORITY

8 SEC. 17. The President and the Director may issue such

9 regulations as are necessary to carry out the provisions of

10 this Act. Any such regulations issued to carry out the provi-

11 sions of section 7(a), 8(a), 9(a), or 10(b) may apply to the

12 financing, transporting, or other servicing of exports and the

13 participation therein by any person.

14 TRANSFER OF FUNCTIONS

15 SEC. 18. (a) TRANSFERS TO DIRECTOR.—In addition

16 to authorities and responsibilities elsewhere provided for in

17 this Act, there are transferred to the Office of Strategic

18 Trade the following functions and authorities:

19 (1) those of the Offices of East-West Trade and

20 Munitions Control of the Department of State with re-

21 spect to the munitions list pursuant to the Anns

22 Export Control Act; and

23 (2) such other functions and authorities, not spe-

24 cifically or otherwise vested or delegated by statute, as

25 the Director, in consultation with the Director of the
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1 Office of Management and Budget, determine to be ap-

2 propriate.

3 (b) INCIDENTAL TEANSFEBS.—The Director of the

4 Office of Management and Budget, in consultation with the

5 Director, is authorized and directed to make such determina-

6 tions as may be necessary with regard to the transfer of func-

7 tions which relate to or are utilized by an agency, commis-

8 sion or other body, or component thereof affected by this Act,

9 to make such additional incidental dispositions of personnel,

10 assets, liabilities, contracts, property, records, and unexpend-

11 ed balances of appropriations, authorizations, allocations, and

12 other funds held, used, arising from, available to, or to be

13 made available in connection with the functions transferred

14 by this Act, as he may deem necessary to accomplish the

15 purposes of this Act.

16 EFFECT ON OTHEB ACTS

17 SEC. 19. (a) IN GENERAL.—Nothing contained in this

18 Act shall be construed to modify, repeal, supersede, or other-

19 wise affect the provisions of any other laws authorizing con-

20 trol over exports of any commodity.

21 (b) COORDINATION OF CONTROLS.—The authority

22 granted to the President under this Act shall be exercised in

23 such manner as to achieve effective coordination with the

24 authority exercised under section 38 of the Arms Export

25 Control Act (22 U.S.C. 2778).
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1 (c) CIVIL AIECEAFT EQUIPMENT.—Notwithstanding

2 any other provision of law, any product (1) which is standard

3 equipment, certified by the Federal Aviation Administration,

4 in civil aircraft and is an integral part of such aircraft, and (2)

5 which is to be exported to a country other than a controlled

6 country, shall be subject to export controls exclusively under

7 this Act. Any such product shall not be subject to controls

8 under section 38(b)(2) of the Arms Export Control Act. For

9 purposes of this subsection, the term "controlled country"

10 means any country described in section 620(0 of the Foreign

11 Assistance Act of 1961.

12 (d) NONPEOLIFEEATION CoNTEOLS.—(1) Nothing in

13 section 7 or 8 of this Act shall be construed to supersede the

14 procedures published by the President pursuant to section

15 309(c) of the Nuclear Non-Proliferation Act of 1978.

16 (2) With respect to any export license application which,

17 under the procedures published by the President pursuant to

18 section 309(c) of the Nuclear Non-Proliferation Act of 1978,

19 is referred to the Subgroup on Nuclear Export Coordination

20 or other interagency group, the provisions of section 12 of

21 this Act shall apply with respect to such license application

22 only to the extent that they are consistent with such pub-

23 lished procedures, except that if the processing of any such

24 application under such procedures is not completed within

25 one hundred and eighty days after the receipt of the applica-
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1 tion by the Director, the applicant shall have the rights of

2 appeal and court action provided in section 12(j) of this Act.

3 (e) TERMINATION OF OTHER AUTHOBITY.—On Octo-

4 ber 1, 1979, the Mutual Defense Assistance Control Act of

5 1951 (22 U.S.C. I611-1613d), is superseded.

6 AUTHORIZATION OF APPBOPBIATIONS

7 SEC. 20. (a) REQUIBEMBNT OF AUTHORIZING LEGIS-

8 LATION.—Notwithstanding any other provision of law, no

9 appropriation shall be made under any law to the Depart-

10 ment of Commerce for expenses to carry out the purposes of

11 this Act unless previously and specifically authorized by law.

12 (b) AUTHORIZATION.—There are authorized to be ap-

13 propriated to carry out the purposes of this Act—

14 (1) $ for each of the fiscal years 1984

15 through 1987; and

16 (2) such additional amounts, for each such fiscal

17 year, as may be necessary for increases in salary, pay,

18 retirement, other employee benefits authorized by lav/,

19 and other nondiscretionary costs.

20 EFFECTIVE DATE

21 SEC. 21. This Act shall take effect upon the expiration

22 of the Export Administration Act of 1979.
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1 TERMINATION DATE

2 SEC. 22. The authority granted by this Act terminates

3 on September 30, 1987, or upon any prior date which the

4 President by proclamation may designate.

5 SAVINGS PROVISIONS

6 SEC. 23. (a) IN GENERAL.—All delegations, rules, reg-

7 ulations, orders, determinations, licenses, or other forms of

8 administrative action which have been made, issued, conduct-

9 ed, or allowed to become effective under the Export Control

10 Act of 1949, the Export Administration Act of 1969, or the

11 Export Administration Act of 1979 and which are in effect at

12 the time this Act takes effect shall continue in effect accord-

13 ing to their terms until modified, superseded, set aside, or

14 revoked under this Act.

15 (b) ADMINISTRATIVE PROCEEDINGS.—This Act shall

16 not apply to any administrative proceedings commenced or

17 any application for a license made, under the Export Admin- 

18 istration Act of 1979, which is pending at the time this Act

19 takes effect.

20 TECHNICAL AMENDMENTS

21 SEC. 24. (a) Section 38(e) of the Arms Export Control

22 Act (22 U.S.C. 2778(e)) is amended by striking out "section

23 11 of the Export Administration Act of 1979, and by subsec-

24 tions (a) and (c) of section 12 of such Act" and inserting in

25 lieu thereof "section 13 of the Office of Strategic Trade Act
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1 of 1983 and by subsections (a) and (c) of section 14 of such

2 Act".

3 (b)(l) Section 103(c) of the Energy Policy and Conser-

4 vation Act (42 U.S.C. 6212(c)) is amended by striking out

5 "Export Administration Act of 1979" and inserting in lieu

6 thereof "Office of Strategic Trade Act of 1983".

7 (2) Section 254(e)(3) of such Act (42 U.S.C. 6274(e)(3))

8 is amended by striking out "section 12 of the Export Admin-

9 istration Act of 1979" and inserting in lieu thereof "section

10 14 of the Office of Strategic Trade Act of 1983".

11 (c) Section 993(c)(2)(D) of the Internal Revenue Code of

12 1954 (26 U.S.C. 993(c)(2)(D)) is amended—

13 (1) by striking out "7(a) of the Export Adminis-

14 tration Act of 1979" and inserting in lieu thereof "9(a)

15 of the Office of Strategic Trade Act of 1983"; and

16 (2) by striking out "(A)" and inserting in lieu

17 thereof "(C)".

18 (d) Section 5313 of title 5, United States Code, is

19 amended by adding at the end thereof the following item:

20 "Director of Strategic Trade.".

21 (e) Section 5315 of such title is amended by adding at

22 the end thereof the following:

23 "Assistant Directors, Office of Strategic Trade

24 (4).".
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1 AMENDMENTS TO THE NATIONAL SECURITY ACT OF 1947

2 SEC. 25. The fourth paragraph of section 101(a) of the

3 National Security Act of 1947 (50 U.S.C. 402(a)) is

4 amended—

/j (1) by redesignating clauses (5), (6), and (7) as

6 clauses (6), (7), and (8), respectively; and

7 (2) by inserting after clause (4) the following new

8 clause:

9 "(5) the Director of Strategic Trade;".
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98TH CONGRESS 
1st SESSION S.979

To amend and reauthorize the Export Administration Act of 1979.

IN THE SENATE OF THE UNITED STATES
APRIL 6 (legislative day, APRIL 5), 1983

Mr. HEINZ (by request) introduced the following bill; which was read twice and 
referred to the Committee on Ranking, Housing, and Urban Affairs

A BILL
To amend and reauthorize the Export Administration Act of

	1979.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United Stales of America in Congress assembled,

3 AMENDMENTS TO FINDINGS

4 SECTION 1. Section 2 of Public Law 96-72 is amended

5 as follows:

6 (1) by striking in paragraph (3), "which would

7 strengthen the Nation's economy.", and substituting in

8 lieu thereof, "consistent with the economic security,

9 and foreign policy objectives of the United States.";

10 (2) by striking paragraph (5), redesigiiating para-

11 graph (4) as paragraph (5), and redesignating para-
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1 graphs (7) through (9) as paragraphs (8) through (10),

2 respectively; and

3 (3) by inserting after paragraph (3):

4 "(4) Availability from foreign sources of goods and

5 technology that are controlled by the United States to

6 protect its national security can adversely affect that

7 security."; and

8 (4) by inserting after paragraph (6),

9 "(7) The transfer of critical commodities and tech-

10 nical data has made a significant contribution to the

11 military potential of other countries that has been det-

12 rimental to the security of the United States, its allies,

13 and other friendly nat?ons, and has necessitated in-

14 creases in the defense budgets of these nations.".

15 AMENDMENTS TO DECLARATION OF POLICY

16 SEC. 2. Section 3 of the Public Law 96-72 is amended

17 as follows;

18 (1) by striking in paragraph (3) the word "and";

19 (2) by deleting in paragraph (3) the period which

20 ends the sentence, and adding in lieu thereof, ", and

21 (C) to negotiate bilaterally or maltilaterally to elimi-

22 nate, whenever possible, the availability of goods and

23 technology from foreign sources that are present in suf-

24 ficient quantity and are of comparable quality with

25 those controlled or proposed to be controlled for na-
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1 tional security purposes in the United States so as to

2 render the controls ineffective in achieving their pur-

3 poses.";

4 (3) by redesignating paragraphs (10) and (11) as

5 paragraphs (11) and (12), respectively, and inserting

6 after paragraph (9);

7 "(10) It is the policy of the United States to seek

8 arrangements with those countries not participating in

9 the group known as the Coordinating Committee to re-

10 strict the export of United States goods and technology

11 that are controlled for national security reasons."; and

12 (4) by adding new paragraphs (13) and (14) as fol-

13 lows:

14 "(13) It is the policy of the United States when

15 imposing new foreign policy controls to minimize the

16 impact of preexisting contracts and on business activi-

17 ties in allied or other friendly countries to the extent

18 consistent with the underlying purpose of the controls.

19 "(14) It is the policy of the United States to de-

20 velop licensing mechanisms to minimize the burdens

21 placed on United States export trade, particularly

22 United States export trade with member countries of

23 COCOM, Australia, and New Zealand.".
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1 AMENDMENTS TO GENERAL PROVISIONS

2 SEC. 3. Section 4 of Public Law 96-72 is amended as

3 follows:

4 (1) by deleting in paragraph (2) in subsection (a).

5 "A qualified general license," and substituting in lieu

6 thereof "Licenses";

7 (2) by modifying subsection (b) to read as follows:

8 "(b) CONTROL LIST.—The Secretary shall establish

9 and maintain a list (hereinafter in this Act referred to as the

10 'Control List') indicating license requirements for exports to

11 various countries of destination subject to control under this

12 Act."; and

13 (3) by deleting in subsection (c) "significant" and

14 substituting in lieu thereof "sufficient", and inserting

15 after "to those produced in the United States" the

16 words "so as to render the controls ineffective in

17 achieving their purposes".

18 AMENDMENTS TO NATIONAL SECURITY CONTROLS

19 SEC. 4. Section 5 of Public Law 96-72 is amend 3d as

20 follows:

21 (1) in paragraph (1) of subsection (a), by inserting

22 after the first sentence, "This authority includes the

23 power to prohibit or curtail the transfer of goods or

24 technologies within the United States to embassies and
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1 affiliates of countries to which exports of these goods

2 or technologies are controlled.";

3 (2) by deleting subparagraph (B) in paragraph (2)

4 of subsection (a) and by striking "(A)" before the first

5 sentence of paragraph (2) of subsection (a);

6 (3) by deleting the word "commodity" in the first

7 sentence of paragraph (1) in section (c), and by deleting

8 the second sentence in that paragraph and substituting

9 in lieu thereof: "The Secretary shall clearly identify on

10 the control list which goods and technical data and

11 countries or destinations are subject to which types of

12 controls under this section.";

13 (4) by modifying the heading of subsection (d) to

14 read "Militarily Critical Goods and Technologies.";

15 (5) by modifying subparagraph (B) of paragraph

16 (2) in subsection (d) to read "keystone materials and

17 manufacturing, inspection, and test equipment, and";

18 (C) by deleting the word "commodity" in para-

19 graph (5) of subsection (d);

20 (7) by redesignating paragraph (6) of subsection

21 (d) as paragraph (7), and inserting after paragraph (5):

22 "(6) The establishment of adequate export controls for

23 militarily critical technology and keystone equipment shall be

24 accompanied by suitable reductions in the controls over the

25 products of that technology and equipment.";
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1 (8) by deleting subsection (e) in its entirety, and

2 redesignating subsections (f) through (1) as (e) through

3 (k), respectively;

4 (9) in paragraph (1) of subsection (e), as redesig-

5 nated, by striking "sufficient quality" and substituting

6 in lieu thereof "comparable quality";

7 (10) in paragraph (2) of subsection (e), as redesig-

8 nated, by striking "sufficient quality" and substituting

9 in lieu thereof "comparable quality";

10 (11) by redesignating paragraphs (3) through (6)

11 in subsection (e), as redesignated, as (4) through (7),

12 respectively, and adding a new paragraph (3) as fol-

13 lows:

14 "(3) The mere capacity of a foreign country to produce

15 items in sufficient quantity and of comparable quality with

16 those controlled by the United States, so as to render the

17 controls ineffective in achieving their purposes, does not, in

18 and of itself, constitute foreign availability.";

19 (12) by striking in the first sentence of paragraph

20 (5) of subsection (e), as redesignated, "take steps to

21 initiate" and substituting in lieu thereof "actively

22 pursue";

23 (13) in section (0, as redesignated—

24 (a) by striking "and qualified general li-

25 censes" in the first sentence,
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1 (b) by inserting at the end of the first sen-

2 tence, "The regulations issued by the Secretary

3 shall establish as one criterion for the removal of

4 goods or technology the anticipated needs of the

5 military of countries to which exports are con-

6 trolled for national security purposes.", and

7 (c) by deleting from the existing second sen-

8 tence "by the latest such increase" and substitut-

9 ing in lieu thereof "by the regulations";

10 (14) by striking in paragraph (6) of subsection (g),

11 as redesignated, "(0(1)", and substituting in lieu there-

12 of "(e)(l)";

13 (15) by striking in paragraph (1) of subsection (h),

14 as redesignated, "agreement of the Committee," where

15 it appears the second time and substituting in lieu

16 thereof "list,";

17 (16) by striking in paragraph (2) of subsection (h),

18 as redesignated, "discussing export control policy

19 issues and issuing policy guidance" and substituting in

20 lieu thereof "providing guidance on export control

21 policy issues";

22 (17) by striking in paragraph (3) of subsection (h),

23 as redesignated, "reduce" and substituting in lieu

24 thereof "modify";
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1 (18) by inserting in paragraph (4) of subsection

2 (h), as redesignated, after "effective procedures for"

3 the words "administering and";

4 (19) by inserting after paragraph (4) of subsection

5 (h), as redesignated, paragraphs (5) and (6) as follows:

6 "(5) Agreement to improve the International Control

7 List and minimize the approval of exceptions to that list,

8 strengthen enforcement and cooperation in enforcement ef-

9 forts, provide sufficient funding for COCOM, and improve the

10 structure and function of the COCOM Secretariat by upgrad-

11 ing professional staff, translation services, data base mainte-

12 nance, communications, and facilities.

13 "(6) Agreement to strengthen COCOM so that it func-

14 tions effectively in controlling export trade in a manner that

15 better protects the national security of each participant to the

16 mutual benefit of all.";

17 (20) by inserting in subsection (j), as redesignated,

18 after "other countries" the words ", including those

19 countries not participating in the group known as the

20 Coordinating Committee,", by striking "policy" and

21 substituting in lieu thereof "policies", and by striking

22 "section 3(9)" and inserting in lieu thereof "sections

23 3(9) and 3(10)"; and
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1 (21) by inserting after "Munitions List" in para-

2 graph (2) of subsection (k), as redesignated, "or the

3 military use of any item on the COCOM List".

4 AMENDMENTS TO FOREIGN POLICY CONTROLS

5 SEC. 5. Section 6 of Public Law 96-72 is amended as

6 follows:

7 (1) by deleting in subsection (c) "with such affect-

8 ed United States industries as the Secretary considers

9 appropriate," and substituting in lieu thereof "as ap-

10 propriate with affected United States industries";

11 (2) by inserting after the first sentence in subsec-

12 tion (f) "This section also does not authorize export

13 controls on donations of articles, such as food and

14 clothing, intended to be used to relieve human suffer-

15 ing, except to the extent that the President determines

16 that such donations are in response to coercion against

17 the proposed recipient or donor.";

18 (3) by striking in the first sentence of subsection

19 (k) the word "commodity";

20 (4) by striking the second sentence of subsection

21 (k) and substituting in lieu thereof "The Secretary shall

22 clearly identify on the control list which goods and

23 technical data and countries or destinations are subject

24 to which types of controls under this section."; and
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1 (5) by adding at the end of section 6 a new sub-

2 section as follows:

3 "(1) SANCTITY OF CONTRACT.—The President shall not

4 prohibit or curtail the export of any good or technology that

5 is controlled under this section if such goods or technology is

6 to be exported pursuant to a sales contract (1) entered into

7 before the President places the export under control, and (2)

8 the terms of which require delivery of the export within 270

9 days after the control is imposed, except that the President

10 may prohibit or curtail such export if he determines that not

11 prohibiting or curtailing such export would prove detrimental

12 to the overriding national interests of the United States.".

13 AMENDMENTS TO SHORT SUPPLY CONTROLS

14 SEC. 6. Section 7 of Public Law 96-72 is amended by

15 deleting in their entirety subsections (c), (e), (0, (h), (i), and

16 (j), by deleting paragraphs (1) and (2) of subsection (d), by

17 redesignating paragraph (3) of subsection (d) as subsection

18 (c), and by redesignating subsection (g) as subsection (d).

19 AMENDMENTS TO PROCEDURES FOR PROCESSING EXPORT

20 LICENSE APPLICATIONS

21 SEC. 7. Section 10 of Public Law 96-72 is amended as

22 follows:

23 (1) by striking in the first sentence of subsection

24 (b) "10" and substituting in lieu thereof "14";
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1 (2) by striking in subsection (c) "90" and substi-

2 tuting in lieu thereof "60"; and

3 (3) by inserting in paragraph (3) in subsection (0

4 after "the policies set forth in section 3 of the Act

5 which would be furthered by denial," and before "and,

6 to the extent consistent with the national security" the

7 following: "what, if any, modifications in or restrictions

8 on the goods or technology for which the license was

9 sought would allow such export to be compatible with

10 controls imposed under this Act,".

11 AMENDMENTS TO VIOLATIONS PROVISIONS

12 SEC. 8. Section 11 of Public Law 96-72 is amended as

13 follows:

14 (1) by inserting in paragraph (a) after "violates"

15 the following "or conspires to or attempts to violate";

16 (2) by deleting in paragraph (1) in subsection (b)

17 "exports anything contrary to" and substituting in lieu

18 thereof "violates or conspires to or attempts to vio-

19 late";

20 (3) by inserting in paragraph (1) in subsection (b)

21 after "benefit of" the following, "or that the destina-

22 tion or intended destination of the goods or technology

23 involved is", and by striking "restricted" and substitut-

24 ing in lieu thereof "controlled";
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1 (4) by adding at the end of paragraph (1) in sub-

2 section (b) the sentence "For purposes of this subsec-

3 tion, a country to which exports are controlled for na-

4 tional security purposes is one identified pursuant to

5 the determinations made in accordance with subsection

6 5(b) of this Act,";

7 (5) by inserting after paragraph (2) in subsection

8 (b) the following paragraphs:

9 "(3) Whoever possesses any goods or technology with

10 the intent to export them contrary to this Act or any regula-

11 tion, order, or license issued thereunder shall be subject to

12 the penalties as provided in subsection ll(a), except for a

13 national security violation which would be subject to the pen-

14 allies as provided in subsection ll(b)(l).

15 "(4) Nothing in this subsection or subsection (a) shall

16 limit the power of the Secretary to define by regulations vio-

17 lations under this Act.";

18 (6) by inserting after paragraph (2) in subsection (c) the

19 following new paragraph:

20 "(3) Whoever violates any national security control im-

21 posed under section 5 of this Act, or any regulation, order, or

22 license related thereto, may be subject to such controls on the

23 importing of its goods or technology into the United States or

24 its territories and possessions as the President may pre-

25 scribe.";
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1 (7) by inserting in subsection (e) after "subsection (c)"
2 the words "or any amounts realized from the forfeiture of
3 property interest or proceeds forfeited pursuant to subsection
4 (0", and by inserting after "refund any such penalty" the
5 words "imposed pursuant to subsection (c)";
6 (8) by redesignating subsections (f) and (g) as subsec-
7 tions (g) and (i), respectively;
8 (9) by inserting after subsection (e):
9 "(0 FORFEITURE OF PROPEBTY INTEREST AND PRO-

10 CEEDS.—(1) Whoever has been convicted of a national secu-
11 rity export control violation under subsection (a) or (b) shall,
12 in addition to any other penalty, forfeit to the United States:
13 "(A) any of his interest in, security of, claim
14 against, or property or contractual rights of any kind
15 in the goods or technology that were the subject of the
16 violation;

17 "(B) any of his interest in, security of, claim
18 against, or property or contractural rights of any kind
19 in property that was used to facilitate the commission
20 of the violation; and

21 "(C) any of his property constituting, or derived
22 from, any proceeds obtained directly or indirectly as a
23 result of such violations.

24 "(2) The procedures in any criminal forfeiture under this
25 section, and the duties and authority of the courts of the
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1 United States and the Attorney General with respect to any

2 criminal forfeiture action under this section or with respect to

3 any property that may be subject to forfeiture under this sec-

4 tion, are to be governed by the provisions oi se"tion 1963 of

5 title 18, United States Code.";

6 (10) by inserting after subsection (g), as redesig-

7 nated, the following paragraph:

8 "(h) PRIOR CONVICTIONS.—No person convicted of es-

9 pionage under title 18, United States Code, section 793, 794,

10 or 798, title 50, United States Code, section 783(b), or the

11 Arms Export Control Act, title 22, United States Code, sec-

12 tion 2778, shall be eligible, at the discretion of the Secretary,

13 to apply for, or use, any export license during a period of up

14 to 10 years from the date of conviction. Any outstanding

15 export licenses in which such a person has an interest may be

16 revoked, at the discretion of the Secretary, at the time of

17 conviction."; and

18 (11) by striking "or" after "(d)," in the introduc-

19 tory language that precedes paragraph (1) in subsection

20 (i), as redesignated, and inserting after "(0", ", (g) or

21 (h)".

22 AMENDMENTS TO ENFORCEMENT PROVISIONS

23 SEC. 9. Section 12 of Public Law 96-72 is amended as

24 follows:
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1 (1) by striking in subsection (e) "section 5(h)" and
2 substituting in lieu thereof "section 5(g)"; and
3 (2) by striking in subsection (e) "commodity".
4 AMENDMENTS TO ANNUAL REPORT

5 SBC. 10. Section 14 of Public Law 96-72 is amended
6 as follows:

7 (1) in subsection (a)—

8 (a) by deleting paragraph (6) in its entirety,
9 and by redesignating paragraphs (7) through (20)

10 as paragraphs (6) through (19), respectively;
11 (b) by striking "section 5(f)" in paragraph
12 (6), as redesignated, and substituting in lieu there-
13 of "section 5(e)";

14 (c) by striking "section 5(0(5)" in paragraph
15 (7), as redesignated, and substituting in lieu there-
16 of "section 5(e)(6)";
17 (d) by striking "section 5(g)" in paragraph
18 (8), as redesignated, and substituting in lieu there-
19 of "section 5(0";

20 (e) by striking "section 5(h)" in paragraph
21 (9), as redesignated, and substituting in lieu there-
22 of "section 5(g)";

23 (0 by striking "section 4(e)" in paragraph
24 15, as redesignated, ard substituting in lieu there-
25 of "section 4(d)"; and
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1 (2) by striking "section 5(i)" in subsection (c) and

2 substituting in lieu thereof "section 5(h)".

3 AMENDMENTS TO EFFECT ON OTHER ACTS

4 SEC. 11. Section 17 of Public Law 96-72 is amended—

5 (1) by striking the last sentence in subsection (c)

6 and substituting in lieu thereof: "For purposes of this

7 subsection, the term 'controlled country' means any

8 country to which exports are controlled under section 5

9 of this Act because of a finding that a significant con-

10 tribution to the military potential of that country would

11 prove detrimental to the national security of the United

12 States,"; and

13 (2) by deleting in paragraph (2) of subsection (d),

14 "that the; are consistent with such published proce-

15 dures, except".

16 AMENDMENTS TO AUTHORIZATION OF APPROPRIATIONS

17 SEC. 12. Section 2417 of title 50, Appendix, United

18 States Code, is amended by striking paragraph (1) of section

19 (b) and substituting in lieu thereof:

20 "(1) such sums as may be necessary for each of

21 the fiscal years 1984 1985, 1986, and 1987, and".

22 AMENDMENTS TO TERMINATION DATE

23 SEC. 13. Section 20 of Public Law 96-72 is amended

24 by deleting "1983" and substituting "1987".

S 979 IS
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Senator HEINZ. Senator Lautenberg?
Senator LAUTENBERG. Just very briefly, Mr. Chairman, I am 

pleased that you've called this hearing. I look forward to participat 
ing. Our mission, 1 am sure we're agreed, is to faciliate U.S. trade 
overseas, keeping in mind of course the security concerns that are 
vital, and I'm very interested to see how we in the Congress can 
facilitate this.

Thank you.
Senator HEINZ. Very well, I'm going to ask Mr. Olmer to start 

off. I would just remark for the record that Mr. Perle testified in 
closed session to the committee. He testified basically as to the 
extent that the Soviet Union and other Eastern bloc countries get 
from the West, including the United States, by a variety of means, 
a number of critical elements of technology, including the means of 
production of that technology.

The methodology by which they acquire it includes not only our 
open society—you can pick up magazines, some published by the 
Government, that give you quit a bit of very valuable information. 
A second tier is in legal trade, and third, they're quite successful at 
espionage operations unfortunately. All three of these combined 
have in this Senator's judgment given the Soviets an opportunity 
to acquire some very sophisticated technology and the means of 
production thereof.

Having summarized his testimony, he will be Tree later to 
answer questions, I understand.

Mr. Perle?

STATEMENT OF RICHARD D. PERLE, ASSISTANT SECRETARY FOR 
INTERNAHONAL SECURITY POLICY, DEPARTMENT OF DE 
FENSE; LIONEL OLMER, UNDER SECRETARY FOR INTERNA 
TIONAL TRADE, DEPARTMENT OF COMMERCE; AND WILLIAM 
SCHNEIDER, UNDER SECRETARY FOR SECURITY ASSISTANCE, 
DEPARTMENT OF LABOR
Mr. PERLE. Mr. Chairman, members of the committee, I appreci 

ate the oportunity to appear before the subcommittee today to dis 
cuss the role of the Department of Defense in implementing nation 
al security controls under the Export Administration Act.

As the subcommittee is aware, the problem of the transfer of sig 
nificant military technology to the Soviet Union and Warsaw Pact 
is serious indeed.

Over the past 15 years, the Soviets have acquired from the West 
technology which has significantly contributed to their military 
buildup and improved the quality of their deployed hardware. In 
certain applications, the Soviet bloc has narrowed its technology 
gap with the West from 10 years to within 2 years.

Western microelectronics and computer technology are two spe 
cific cases where the Soviets 10 years ago had no industry of their 
own. Yet, aware that NATO forces depend extensively on micro 
electronics and computers for everything from smart weapns to 
command and control, the Soviets sought and continue to seek to 
import the key technical and industrial elements to give them a 
similar capability.
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Today, we are seeing the result of Soviet acquisition efforts. 
Soviet strategic and conventional weapons are using Western mi 
croelectronics and Western computer designs to enhance their per 
formance.

To help counter this threat, the Department of Defense, in coop 
eration with other Federal agencies, over the past 2 years has un 
dertaken major efforts at home and internationally to curb what 
until recently had been a virtual hemorrhage of strategic technol 
ogy to the Soviet bloc countries.

As the subcommittee is aware, the problem of Soviet bloc use of 
strategic technology is complex and difficult. But, it is well within 
our reach to substantially limit Soviet penetration of our industrial 
system if we have the will to implement a comprehensive program, 
and we work hard to coordinate our own program with our allies 
and friends overseas.

The export control program of this administration, therefore, has 
stressed three main elements:

First, we have sought to strengthen our domestic program by im 
proving our efficiency, building up our analytical and information 
skills and tightening enforcement.

Second, we have sought to improve the international technology 
control program which is centered in the international coordinat 
ing committee, or Cocoru, which includes the NATO nations, less 
Iceland and Spain but including Japan, by strengthening controls 
over key technologies and recommending institutional changes to 
promote enforcement.

Third, we have acted to stem the hemorrhage of technology 
through conduits outside the Cocom system—namely through neu 
tral and nonalined nations, which are reexport points for moving 
Western high technoogy equipment into the Soviet bloc.

At Cocom, we are seeking to create a new spirit and commitment 
from the organization's membership and provide policy direction 
and sensitivity to the threat. In addition, we are working to 
strengthen the organization itself, and to make available to it the 
professional staff and infrastructure required to function effective 
ly. In the end, I believe we will be successful in strengthening the 
organization. Our partners more and more understand and share 
our commitment and our sentiment to improve Cocom overall.

One of our goals is to improve the efficiency, clarity, and predict 
ability of our own domestic control program. This should be par 
ticularly helpful to business both here and abroad, as it will mean 
greater certainty as to what can and cannot be exported, faster 
turnaround on actual applications for export, and—most impor 
tantly of all—improved voluntary support for the control program 
because I believe a consensus will emerge on what is important, 
and why.

It should be clear to all that the export control program requires 
voluntarism by business and industry if it is going to be successful 
in the end. A clear corollary is that the Government needs to im 
prove its efficiency and level of responsiveness to the legitimate 
trade interests of business and industry as much as possible. Our 
program certainly is moving in this direction. In this connection, 
there is an ongoing interagency effort to revise the Export Admin 
istration Act, which is up for renewal. Defense, like the other agen-
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cies involved in the export control process, are considering various 
proposals which recently have been introduced. While we cannot 
comment in any detail on various proposals to the act, I would like 
to respond briefly to another question of the subcommittee. That 
has to do with provisions of the existing act regarding the military 
critical technologies list, or MCTL.

In 1982, a major effort was completed in incorporating the MCTL 
into U.S. proposals prepared for the current Cocom list review 
effort. The MCTL program provided over 300 technical groups of 
the Cocom list review. This effort was an attempt to place on the 
multilateral Cocom'list those Keystone equipment and materials 
on the MCTL not presently covered on the control list.

There is still a need to include the MCTL "arrays of know-how" 
into the U.S. export control regulations. On September 10, 1982, de 
fense provided to the Department of Commerce and industry a first 
revision of the technical data regulation procedures (section 379 of 
the export administration regulations). We expect many changes 
before an agreed-on policy is achieved.

Each of the three component parts of our program involves sub 
stantial preparation and professional staff support. When we began 
the effort at the onset of thip administration, the resources were 
insufficient given the immensity of the problem. For example, our 
enforcement effort was weak. Few inspectors were available to 
check outbound cargo from the harbors and airfields of the United 
States.

Project Exodus of the U.S. Customs Service has begun to reverse 
the problem of outbound inspection. To give Exodus a headstart 
this year, the Defense Department made available on a one-time 
basis $25 million. This action was approved by Congress. In its first 
years of operation, Exodus has interdicted 1,100 shipments valued 
at more than $71 million. Some involve extremely sensitive equip 
ment that would have gone to the Warsaw Pact.

I trust this brief statement will give the subcommittee an appre 
ciation of the scope of our effort. Separately, I am providing replies 
to the specific questions you have asked.

In summary, let me say that I believe that we are now moving in 
an effective manner to stop the loss of advanced technology to the 
Soviet Union and Warsaw Pact. In the near term this will contrib 
ute to greater consistency and predictability in the administrative 
process and improvement of the underlying consensus required for 
the program to work well.

Over time, the impact of the program will be to limit the Soviet 
ability to match and countermeasure pur defense effort. This will 
lead to the saving of billions of dollars in future defense costs.

Senator HEINZ. And now, Mr. Olmer?
Mr. OLMER. Thank you very much, Mr. Chairman. I am pleased 

to appear today. I can assert unequivocally that I do support the 
objectives of you and Senator Garn and others ">f your colleagues, 
but the gap between us in the understanding ol' the problem and 
the ways to fix it are indeed enormous.

I think we have many differences in perception, and I believe in 
reality as well. I look forward to the opportunity to try to explain 
what I believe to be the nature of the effort to control technology, 
and why the Commerce Department does it better now than
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anyone else could possibly do it, and perhaps to give you and your 
colleagues some insight into the nature of what is happening in in 
ternational trade that affects and limits our ability to have an 
impact on it, of the character we would all want to have.

I have a statement for the record which answers many of the 
questions that were submitted to me. I would like to briefly sum 
marize that statement now.

I would like to say by way of opening that the administration's 
position on renewal of the Export Administration Act, we hope and 
believe, will be available within the next 10 days, and I believe it 
will to a large extent accommodate not only the objectives but the 
ways in which those objectives are to be implemented and 
achieved.

In that regard I think both you and Senator Garn have a 
number of very solid points to be made. They are in reference to 
the past performance of the Commerce Department, and I think we 
will be pleased to adopt many of them.

As has been said, the Department of Commerce under the au 
thority of the Export Administration Act of 1979 and in consulta 
tion with the Department of Defense exercises control over what 
are called dual-use products and technology. You've asked in par 
ticular that I describe the way in which the control list is devel 
oped and the way in which decontrol occurs.

Primarily, the process involves the Cocom list review which 
occurs every 3 years and last for about 1 year. A unanimous agree 
ment has to be reached in order to decontrol a product or to add 
that product to the list.

If there is no such unanimity, an effort is made to resolve differ 
ences at varying levels of seniority in the administ/ation, and it 
would even possibly be escalated to the Cabinet level before a deci 
sion was reached.

The administration's goal in administering national security con 
trols is to do that which is necessary to p- tect the national secu 
rity and at the same time do it with minimum impairments to our 
legitimate commercial trade interests.

We have actively worked to develop an appropriate balance be 
tween those two aims and those are two aims which are identified 
in the Export Administration Act of 1979 and aims which I hope 
will be reflected in the renewal of that act.

Clearly, we've not yet achieved all that we should or all that we 
need to accomplish for the intent of the EAA to be fully realized. A 
lot more needs t,o be done, but we are working hard to achieve 
those ends.

DIFFERENCES OF OPINION IN SECURITY CONTROLS

I'd like to say that despite the fact that there are differences on 
many occasions between the Commerce Department and other 
agencies of government in national security controls in the admin 
istration, principally with the Defense Department, I hope people 
realize that it is not a zero-sum game. It is not a question of if the 
Defense Department wins, Commerce loses.

The process of critical review sometimes is adversarial and often 
times it can even get antagonistic, but it's a very useful process 
and it's one which I don't think should be lightly altered.
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You have asked that I talk a little bit about the Militarily Criti 
cal Technologies List and the provisions of law regarding it. The 
Export Administration Act of 1979 has very little to say about the 
MCTL, but it does say two important things. No 1 it says that "the 
Department of Defense shall establish the MCTL and that the De 
partment of Commerce shall implement it."

It hasn't yet been done. Last November Under Secretary of De 
fense Richard DeLauer submitted an initial crack at what an 
MCTL might look like. We are presently in the process of review 
ing it.

In its present form it is not a formal proposal by the Department 
of Defense. Even if it were, it wouldn't be possible to implement it.

You see before me three volumes, the bottom volume of which is 
a sample of the MCTL dealing with one critical area of technology. 
It represents one-seventeenth of the commentary which the DOD 
has developed on that particular technology area, and it would not 
under any circumstance be in the form for consideration by the 
business community so that it could deal with it with any sense of 
certainty or predictability. We are working on it to reduce both the 
complexity and the magnitude that it now represents.

Now the lion's share of the effort to refine this pile has to be 
done by those in the business community. Those in the business 
community who—believe it or not, there are some who sometimes 
seem to choose not to believe it—have our national security inter 
ests very much at stake and at the top of their priority as anyone 
else.

In the absence of their expertise we couldn't deal with that body 
of material. The Government doesn't have the expertise. We value 
their contributions. If we don't maintain a credibility with them, 
we will lose it, and I think we have worked very hard to achieve it.

We have had one technical advisory committee to deal with the 
MCTL thus far, and that's been from the semi-conductor industry. 
There are a number of others who have been briefed on the con 
cept and who are aware of it. I think they're very suspicious of it, 
but we've identified various areas where we could get together and 
work. They include the computer systems, computer peripherals, 
electronic instrumentation, numerically controlled machine tools 
and telecommunications.

By way of illustration I'd like to point out that these three pieces 
of semiconductor product represent a computer: one is a micro 
processor and the other two smaller devices are memory chips.

It so happens that the American company that manufactured 
these products manufactures everything it does to military specifi 
cations. They're completely interchangeable, whether they re being 
used for a game or for a missile guidance system.

Now, most of what that company and most other American and 
European and Japanese and Brazilian and Southeast Asian compa 
nies produce is not produced for the U.S. military. Indeed, the lead 
ing edge of technology has shifted from the Defense Department to 
the commercial sector, and in fact the latest state of the art in mi- 
crocircuitry is not employed almost anywhere throughout the De 
fense establishment.

If you were to add one more microprocessor and roughly a hand 
ful of these memory chips, you would have a computer with the ca-
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pacity of an IBM computer of the 1970 vintage, and I would dare 
say that in this shoebox of semi-conductor components, if they are 
analyzed, you would find the equivalent of perhaps half the com 
puting capability available in the entire United States in 1970.

Technology is moving far faster than it can be introduced by the 
military into weapons systems, and in fact every industrialized 
country in the world—and many that aren't industrialized—are 
now producing these systems.

There are many areas of that technology in which the United 
States is second best. There are most areas that I believe we're still 
predominant. It is also a fact that in 1982, over 50 billion of these 
devices were produced.

I have a little trouble accommodating those large numbers in the 
Commerce Department. There are other parts of government that 
don't have such difficulty, but 50 billion I think by any standard is 
a large number.

Most of them, in fact over half, were produced by the Japanese. 
The Japanese produced more than the total of the European com 
munity and the United States combined.

So the nature of our problem has shifted. It's shifted from end 
products—from commodities, to that of the ability to manufacture 
these devices, and what we have to do is a far better job of convinc 
ing our allies in Cocom and so-called neutrals or nonalined coun 
tries to agree with us that it makes little sense to accede to the 
transfer, either legally or through inattention, illegally, to poten 
tial adversaries.

It's not going to be an easy process and it doesn't simply repre 
sent jobs in the United States, it represents jobs all over the world.

Half the value of U.S. semiconductors are produced outside of 
the United States today. The jobs are moving offshore faster than 
they have before, and I don't see any reversal of that trend.

There's little disagreement anywhere about the need to stream 
line these controls. The problem is coming to grips with the trade 
offs that have to be made, and who's going to make those tradeoffs? 
They have to be made with criteria in mind, the first one being 
that of maintaining our national security to the best of our ability, 
and that is not always clear.

To assuring that we maintain sufficient domestic economic 
strength to compete now and into the future, we've received a 
number of proposals in the Department of Commerce from a vari 
ety of sources to modify our export controls.

One of them came, again, from Under Secretary DeLauer, sepa 
rate from the list that I just talked about. He has a proposal that is 
somewhat similar to the comprehensive operations license concept 
put forth by the private sector.

I happen to believe there's an enormous amount of merit to it. It 
represents, both on his part and on the private sector's part in 
their development of the CCL, a very creative and, I think, enlight 
ened way of looking at the problem in its current form.

This is not 1970 and it sure as heck is not 1960. We're in the 
process of aggregating all of the private sector's comments and we 
will be issuing proposed regulations to simplify existing procedures 
as well as to further develop the CCL and other prospective simpli 
fication procedures as soon as possible.
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REDUCING EXPORT LICENSING REQUIREMENTS

The President's Export Council has passed a resolution for reduc 
ing the validated export licensing requirements on exports to 
Cocom; it has also submitted a variety of other things.

I would like to underscore the value that we have received thus 
far from the President's Export Council Subcommittee. As has been 
said many times, that the only way we are ever going to achieve 
the objectives we seek is to convince those that have the ability to 
produce high technology goods that they must join with us in a 
common effort to restrain them. Until that happens, we are not 
likely to achieve the ends that we seek.

Now, that presents us with a dilemma. On the one hand, of the 
85,000 licenses which we receive, more than I would say half—say 
half—are to Cocom countries. Now, should we just eliminate li 
cense requirements to Cocom? I can't certify to that now, though I 
would very much like to. It is not just a question of foreign avail 
ability, which I will get to in a minute. It is largely a question of 
being satisfied that the assurances we receive from those Cocom 
countries mean what it says: that the equipment will not be reex- 
ported without prior permission, that it will not be diverted 
through the hiring of questionable characters and the like.

One of the interesting things about the comprehensive operations 
license procedure is that the business community will take onto its 
own shoulders the responsibility of providing the government those 
kinds of assurances through its own plant security procedures.

I might add that my own familiarity with sectors in the electron 
ics industry indicates to me that they are very serious about pro 
tecting their own business secrets. Because of widespread foreign 
availability, we have recognized the difficulty of effective enforce 
ment without that multilateral cooperation.

Senator, it has been a matter of some debate as to whether our 
negotiating strategy, our negotiating position, is enhanced when we 
demonstrate the seriousness of our purpose by not unilaterally de 
controlling, or whether it is a feckless exercise to retain controls 
while we seek to achieve agreement throughout Cocom. We have, 
together with the Defense Department, sought in several instances 
in the last year to work bilateral agreements.

I completely agree that that effort needs to be expedited. To a 
large extent, of the 80,000 to 85,000 license applications a year ago, 
over 60,000 were processed in less than 30 days, and for many of 
the companies that are doing that, it is a paperwork burden, and I 
would like to see it eliminated. But it is not an egregious paper 
work burden.

Only 6,600 of that 85,000 involved national security cases for ex 
ports to proscribed destinations. Because of an arrangement with 
the Department of Defense, the Department of Commerce was re 
quired to submit, for Defense review, about 1,800 of those 6,600 
cases, and of that 1,800 we reached agreement within a relatively 
short period of time with DOD on all but 200. For those 200, we 
required more serious interagency discussion, and we whacked that 
down to 20. Finally, of the 20, the assistant secretaries were able to 
resolve only a couple, which had to be escalated to the Cabinet 
level.
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I guess my point is that it is not a zero sum gain. We are each 
actively involved in the process of providing a check and the bal 
ance, and I think we do it. We are committed to identify for decon 
trol equipment that incorporate microprocessors which are present 
ly controlled under a commodity control list entry known as 4529B; 
4529B is one of 215 different categories of products. I have been 
unable to ascertain the total number of products under all of those 
entry list categories.

I think you know from my testimony in areas dealing with coun 
tervailing duty that I have been able to get at numbers that 
haven't been gotten at before, Senator. We can't figure it out be 
cause the list is too large. In our judgment, there are nearly 10,000 
products which are now controlled unilaterally by the United 
States, no agreement anywhere.

We are working on an effort to eliminate or at least reduce that 
number of unilaterally controlled items, and we do believe that in 
the particular area I mentioned, scientific instruments, there is no 
reason for its being the way it is. We submitted a proposal to the 
Defense Department in early December. Defense is now reviewing 
that proposal.

I might say that the kind of instruments we are talking about 
are those which, in our judgment, do not have a military equiva 
lent. They are blood analyzers, urinalysis machines, a number of 
other things which contain within them one of these microproces 
sors. For that reason alone, they are required to be controlled. Our 
allies—and obviously, the neutrals; and obviously those that don't 
want to be called either, but are not yet adversaries—don't sub 
scribe to our control definitions.

FOREIGN AVAILABILITY

In the area of foreign availability, the last observation I would 
like to make—w° have made an effort to develop a capability to 
assess foreign availability. Up to now, it has been determined on 
the basis of information available either within the U.S. Govern 
ment or from the applicant on similar foreign commodities. The 
quote, if that's what it was, from the Secretary's annual report, 
that no decontrol has been made on the basis of foreign availabil 
ity, may be accurate, but it's misleading, misleading because we 
have undertaken to advance foreign availability as a justification 
in the Cocom list review process, and indeed, we have eliminated 
one entire category, and we have eliminated 30 individual prod 
ucts, for reasons of foreign availability.

An additional, I would say, about 100 products which we believe 
ought to be decontrolled because of foreign availability have so far 
not met with the Defense Department's agreement. Thus we are at 
loggerheads, but we are making progress.

The Commerce Department has hired a program manager, full 
time, to develop a program, and we have contracted out with a rep 
utable consulting firm to help us in developing this program. We 
have spent some money available within the Department, and I 
know in the next year we will be spending a great deal more.

I feel that I should say that with respect to foreign availability I 
nonetheless believe that the Government requires a period of time
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foreign available product, and as J mentioned earlier, we have done 
that in a couple of instances.

Mr. Perle mentioned some particular instances in the closed ses 
sion, and we want to work with him to expedite—and the State De 
partment, I might add—expedite a number of negotiations we initi 
ated in order to achieve that purpose.

Mr. Chairman, I guess that concludes the summary of my state 
ment, and I appreciate your indulgence for the length of time it's 
taken me to go through it. I believe we are making progress. I be 
lieve that to a large extent we have an undertaking of such enor 
mous proportions that progress is sometimes difficult to measure.

In my view, there is a lot of confidence that has to be put in the 
long-suffering business community, which has not only put up with 
it for such a long time, but has helped us to make the progress we 
have made to date. With your help, not only of your colleagues but 
with the State Department and Defense Department, next year 
will see a further improverr ent in our system. Thank you.

[The complete statement follows:]

20-617 O - 83 - 11
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Mr. Chairman, I an pleased to have the opportunity to testify 

before this Subcommittee on the subject of national security 

controls administered by the Department of Commerce. I thank 

you also for your invitation to respond to the proposals made 

by several distinguished members of this Subcommittee to amend 

the national security export control provisions of the Export 

Administration Act of 1979.

Under the authority of the Export Administration Act of 1979 

(EAA), in order to protect the U.S. national security, the 

Department of Commerce, in consultation with the Department of 

Defense, exercises control over exports of dual use goods and 

technology.
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The decision-making procedure for imposing or removing national 

security controls is tied primarily to the COCOM List Review, 

which takes place every three years. COCOM/ short for 

"Coordinating Committee," is composed of representatives from 

all NATO countries, plus japan and not including Iceland. Each 

review cycle lasts approximately one year, although resolution 

of certain items may take longer. The U.S. proposals for the 

List Review are developed by Interagency Technical Task Groups 

and are subsequently agreed to by the Departments of Commerce, 

Defense, State, Energy, and other appropriate agencies. As 

COCOM agreement is reached to impose or remove controls, 

Commerce concurrently amends the Commodity Control List to 

reflect all changes.

Export controls may also be imposed or removed, other than 

during the COCOM List Review cycle, at the initiation of any of 

these agencies, by going through the existing mechanisms for 

interagency review of export cases. The procedure is for the 

agency to submit a written request, complete with 

justification, to the Chairman of the working-level Operating 

Committee. The proposal is discussed and either approved or 

rejected in tha-. forum. If unanimous agreement cannot be 

reached at that level, the matter would be escalated through 

the Advisory Committee on Export Policy (Sub-ACEP, Deputy 

Assistant Secretary level; ACEP, Assistant Secretary level) 

and, if necessary, on up to the cabinet-level Export 

Adninstration Heview Board (EARS).
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Mr. Chairman, the Reagan Administration's goal in administering 

national security controls is to do that which is necessary in 

order to protect the national security, with minimum impairment 

to our legitimate commercial trade interests. The Department 

or! Commerce has actively worked to develop a balance between 

these two aims as mandated by the Export Administration Act — 

a balance cognizant of commercial trade interests yet mindful 

of overriding security objectives; and a balance that produces 

clear and predictable regulations to guide U.S. industry.

We have not yet achieved all that we should and need to 

accomplish for the intent of the Expert Administration Act to 

be fully realized. Much more needs to be done and we are 

working hard towards those ends. But even so, I am proud of 

the Department's achievements to date. Since January 1981, we 

have played a key role in the Administration's efforts to:

1. Determine what technology the Soviets need, what they 

have obtained, how such acquisition has helped the 

Soviet Union further its goal of military superiority, 

and what methods the USSR is using to obtain the 

technology it needs.

2. Develop, on a multilateral basis, the support and

commitment of our allies to prevent further technology 

leakage to the Soviet union.
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i. Work closely with industry segments involved in the 

development and production of high technology to 

retard the growing industrial espionage problem. Our 

own commercial sector is heavily targeted for illegal 

acquisition efforts, industrial espionage has become 

one of the most productive areas for Soviet and East 

European technology acquisition efforts.

4. Require the intelligence agencies to prepare a 

comprehensive analysis of Soviet technology 

acquisition targets and methods.

With your indulgence, I would like to briefly highlight for you 

the Department's major achievements in several critical areas:

Militarily Critical Technologies List (HCTL)

Commerce is continuing to review the MCTL for the purpose of 

incorporation into the Commodity Control List (CCL). You may 

recall that the MCTL, as originated by the Department of 

Defense, began as a comprehensive listing of keystone equipment 

and technologies reaching far beyond those normally thought of 

as militarily critical. In fact, its sheer magnitude made it 

impractical, if not impossible, to implement and enforce.
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The lion's share of the effort to refine the MCTL has been done 

by the semiconductor Technical Advisory Committee (TAC), 

comprised of experts from pertinent Federal agencies and, I 

want to underscore this, from the business community. The 

government simply couldn't do this without the help of 

businessmen and private sector technical people who are the 

developers and leaders for state-of-the-art technology. 

Recognizing this invaluable resource, it was the Department of 

Commerce which pressed for increased industry participation in 

the MCTL review process.

The Semiconductor TAC is identifying sensitive semiconductor 

technologies, while simultaneously weighing such critical 

factors as feasabiiity of control, foreign availability, and 

the economic impact of controls. I believe this approach best 

assures a balancing of economic, security and other viewpoints.

The other TACs have been briefed on the MC1L and will be tasked 

with refining different portions of the MCTL. 'These TACs are: 

(1) Computer Sytems TAC, (2) Computer peripherals, Components 

and Related Test equipment TAC, (3) Electronic instrumentation 

TAC, (4) Numerically Controlled Machine Tools TAC, and (5) 

Telecommunications Equipment TAC.
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There are no TACs, however, to help refine the other portions 

of the MCTL, such as aerospace, chemicals, and materials. 

Consequently, Government officials will meet directly with 

industry representatives on those areas, outside the forum of 

Technical Advisory Committees.

Overall, I think it is notable that though the concept of 

streamlining controls to focus on critical technology .^j and 

keystone equipment evolved in 1974, now, ten years later, the 

job remain unfinished. Even the current revised MCTL is more a 

listing of modern technologies than it is an identification of 

truly critical technologies

There is little disagreement that streamlined controls would be 

both more effective and more enforceable, besides reducing for 

U.S. industry and Federal agencies the burden of unnecessary 

controls.

I think such reasoning should be extended to the MCTL. If the 

MCTL had been produced as was intended, controls would be 

inposed on only militarily critical technologies and critical 

keystone equipment; not on all technologies as is currently the 

case to proscribed countries. While we are struggling to 

narrow the KCTL to only truly critical technologies, controls 

continue on all exports of technical data to proscribed
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countries, whether it be technical data to manufacture baby 

formula, Pampers, antibiotics, farm combines, or any other 

item. Broad rontrols are also currently in effect for many 

commodities which are not necessarily militarily critical. 

Hence Senator Garn has valid cause to wonder at the number of 

applications U.S. exporters must submit, and the number which 

get approved'. After all, if such exports do not contribute .to 

the military potential of proscribed countries, or if no 

evidence can be found that such exports would be diverted to 

proscribed countries, there is no reason to deny the exports on 

national security grounds.

Proposals to Modify Export Controls

The Department of Commerce has received various proposals from 

different sources to modify export controls. One of them is a 

proposal from Under Secretary of Defense DeLauer for 

modification of the Coiauodity Control List with respect to 

semiconductor goods and technology.
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The Department of Commence has distributed this proposal for 

comment through the working-level interagency Technical Data 

Task Force. Dr. DeLauer's proposal was also reviewed by the 

Semiconductor TAG as part of Commerce's effort to integrate the 

MCTL into the CCL. Comments received from the TAC and from the 

Technical Data Task Force members are being analyzed, as they 

are received, for incorporation into a preliminary Department 

of Commerce proposal to amend the technical data section 

(Part 379) of the Export Administration Regulations. Once 

completed, this proposal will be widely circulated to 

interested parties for review and comment, lie are hopeful that 

a prooosed regulation ai.iondiag Section 379 will be published in 

June of this year.

The Department of Commerce looks favorably on the concepts 

proposed by Dr. DeLauer. However, the proposal does require 

very careful study before implementation because changes which 

on the surface appear to be positive may have unexpected 

negative consequences once implemented. In addition, 

industry/Government meetings on Dr. DeLauer's proposal have 

revealed that, like the MCTL, the proposal is still very 

general, and does not yet have the specificity required for 

actual implementation. For example, although the proposal 

calls for relaxing controls on end products of technology to 

the proposed country group, it is not intended that all end 

products will be decontrolled. At this time, Defense has not 

yet identified what specific end products will be decontrolled.
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With respect to technical data, Defense is still undecided on 

the level of control to extend to any group of countries other 

than the proscribed countries. Thus, as it stands, the 

proposal would actually significantly raise the level of 

control on West/West transfers of technical data. That gives 

rise to two concerns: (1) since the West, particularly the 

COCOM countries, originates high technology, controlling all 

U.S. technical data, whether sensitive or not, to those 

countries would not really enhance our national security; and 

(2) such expansion of controls without special licensing 

provisions would circumscribe U.S. firms' day-to-day dealings 

with their own foreign subsidiaries. In short, a great deal 

more work needs to be done on the proposal.

In a related regard, the president's Export Council (PEC) has 

also passed a resolution calling for reducing validated export 

license requirements on exports to COCOM countries, Australia 

and New Zealand. This resolution will be reviewed by pertinent 

Federal agencies in conjunction with the PEC.

Let me reiterate that the success of reducing appreciably U.S. 

export licensing requirements is dependent on an important 

prerequisite. The basis of U.S. national security controls is 

to safeguard strategic commodities and technology from 

diversion to proscribed countries. Thus, relaxation of U.S.
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controls to permit export of strategic goods without licensing 

to companies located in COCOM nations would be difficult 

without specific assurances of adequate safeguards to prevent 

illegal diversions to proscribed destinations. Until such 

assurances are received, Commerce would be opposed to any 

relaxation of controls.

Finally, Commerce is also carefully examining a proposal by 

U.S. industry to establish a Comprehensive Operating License 

procedure. This proposal has many similarities to the DeLauer 

concept. In summary, it would enable companies to apply to the 

U.S. Government for certification of its security procedures as 

between its U.S. presence and overseas subsidiaries, etc. Once 

having satisfied the Government, it would be authorized to ship 

goods and technology without a validated license. This 

proposal, too, will receive careful consideration.

COCOM

Because of widespread foreign availability of many critical 

technologies, we recognize the difficulty of effective 

enforcement without multilateral cooperation. Consequently, 

attention has been focused on strengthening COCOM multilateral 

controls. The Department of Commerce is actively involved in 

the 1982-83 COCOM List review, which is focusing on making the



164

voluntary COCOM organization a more effective mechanism for 

controlling Western transfers of keystone equipment, materials 

and technical data to the Soviet Union. Work already done on 

the refinement of the MCTL has provided a firm foundation for 

U.S. efforts in these negotiations.

We are working with our COCOM partners to strengthen national 

and multilateral control enforcement efforts — for export 

controls would not be very effective unless backed by a strong 

enforcement program.

Commerce is also leading the effort to institute licensing 

procedures that will ensure adequate, individual COCOM member 

country review of proposed transactions prior to licensing. 

Such harmonization of licensing procedures will be backed by 

the enhanced enforcement efforts we are seeking.

The Interagency Review Proc^ss_

The review prccess has been greatly improved, resulting in a 

smoother, more coordineted implementation of national security 

controls. In FY 1982, of the 80,369 license applications 

received by Commerce, some 6,635 were national security 

controlled cases to proscribed countries. Of those cases, 

because of existing delegations of authority ff>m Defense to 

Commerce, only about 1,800 needed to be sent to Defense for
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review. Of that number, fewer than 200 required interagency 

discussions for resolution. And of these, fewer than 20 cases 

had to be escalated to the Assistant Secretary level or 

higher. That is only a minute percentage of the total license 

applications received by Commerce.

Another good point about the interagency review process is that 

all the principal advisory agencies under the EAA, and other 

agencies with au interest in export control issues now 

participate actively. And Commerce's revitalization of the 

Advisory Committee on Export Policy (both Sub-ACEP and ACEP) 

has been instrumental in increasing interagency communication 

lines and expediting resolution of problem cases.

Commerce's efforts to increase direct communication and 

cooperation with the Department of Defense has also borne 

laudable results, such as clearing up the backlog of cases at 

Defense, and ensuring quality review of the MCTL.

Commerce has also intiated several other joint efforts with the 

Department of Defense to improve national security controls. 

For example, we are reviewing with Defense the concept of 

General Distribution Licenses (GDI), and are identifying 

sensitive commodities which should not be allowed for bulk 

licensing such as the GDL. We sent a preliminary draft list of 

such commodities to Defense last August.
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Commerce is also identifying for decontrol with Defense those 

equipment incorporating microprocessors, which are presently 

controlled under CCL 4529B. Currently, all scientific and 

analytical instruments incprporating a microprocessor are 

controlled and require a validated export license, regardless 

of whether or not they are of strategic significance, or 

whether there is wide foreign availability. Since this control 

is unnecessarily broad, we believe it is in the U.S.'s interest 

to streamline it so that only sensitive items would be 

controlled. This would insure protection of U.S. national 

security while, at the same tine, removing an impediment to 

legitimate, non-strategic U.S. trade. Commerce has compiled a 

list of 94 classes of instruments in this category which we are 

recommending for decontrol. The list was submitted to the 

Department of Defense on December 9, 1982. Defense is still 

reviewing our proposal. So far we have received one item for 

decontrol — plating and coating thickness testers.

Foreign Availability

Mr. chairman, the Department of commerce has also taken steps 

to develop a capability to assess foreign availability as 

mandated by the Act. The first funds appropriated for this 

purpose were received in FY 1982, when we received $280,000 to 

pay for external research contracts for foreign availability 

work. Up to now, foreign availability determinations have been
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made on controlled commodities only when information is readily 

available within the U.S. Government and from the applicant on 

similar foreign commodities and their export status to 

proscribed countries. Moreover, lacking a foreign availability 

data base, OEA's small, newly-created foreign availability 

office has only been able to assess, on an ad hoc basis, a 

limited number of cases and technology areas.

Progress is now being made. Over the past year, Commerce has 

hired a foreign availability program manager to help develop a 

foreign availability program, along with one full-time analyst 

and several temporary detailees from within Commerce. We have 

also entered into a one year technical service contract with a 

private company.

in addition, the Technical Advisory Committees were asked to 

establish Foreign Availability Subcommittees, and the 

President's Export Council Subcommittee for Export Control 

established a Chairman for Foreign Availability to help 

Commerce establish stronger information collection sources 

within U.S. industry. We have received excellent support in 

the form of written material arguing that foreign availability 

exists in many areas we now control; we are currently analyzing 

this data.



168

However, notwithstanding the existence of foreign availability, 

even when unquestionably proven, the Department of Commerce 

believes that if a product or technology is sensitive, then 

strong efforts should be made to negotiate with foreign 

governments to impose controls on those sources. We have been 

successful in doing so in a few areas within the past eighteen 

months and hope to step up these efforts in the future.

Commerce's Enforcement of the EAA

The Department of Commerce has made great strides in enhancing 

its enforcement capabilities. I would like to briefly 

highlight, the facts that:

1) We have created a separate Office of Export Enforcement 

headed by a new Deputy Assistant Secretary.

2) We have increased the enforcement budget for export control 

from $1.7 million in 1980 to nearly $3.8 million in 1984, an 

increase of 124 percent.

3) VJe have hired more than 35 criminal investigators and 

intelligence specialists since August 1982 and are hiring 

more. These new agents are all highly trained anO are 

experienced criminal investigators.
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4) We have devised a strategy based on the need to deploy our 

criminal investigators to high priority investigations.

5) We have opened two new enforcement field offices and we have 

obtained and are continuing to procure vehicles, 

communications, and surveillance equipment. Since August, 

1982, in fact, we have committed $365,000 Lo equip agents with 

state-of-the-art investigative equipment.

6) We are developing memoranda of agreement with other 

pertinent agencies regarding procedures such as exchange of 

information and coordination of investigations, and '

7) We are engaged in a program of public presentations designed 

to actively encourage the private sector to voluntarily comply 

with the EAA. This effort is in conjunction with OEA's series 

of lectures. We believe improved private sector understanding 

of the export control program will reduce inadvertent, 

unlicensed exports of controlled products and technology.

20-617 0-83-12
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Results Achieved

The additional resources allocated to the Office of Export 

Enforcement, and the leadership exercised by the new management 

of this office have alrady shown significant results. For 

example, the Office of Export Enforcement is currently working 

with the United States Attorney's offices around the country on 

some twenty cases. At least 15 of these cases were referred to 

the Justice Department by OEE since last June; 7 are either 

joint Commerce/Customs, or Conmerce/FBl/Custoras cases; and we 

are assisting Customs with two of their investigations. Our 

enforcement efforts are showing results. On January 24, 1983, 

Office of Export Enforcement special agents stopped a major 

shipment of semiconductor manufacturing equipment valued at 

about $400,000, which was being exported to Italy without the 

required validated export license. The equipment, a 

photo-repeater system, is controlled for national security 

reasons. OEE's investigation of this case began about five 

months ago. Surveillance, an undercover operation, and 

overseas inquiries rfere initiated. We expended considerable 

investigative and support resources in the effort. Such a 

coordinated effort would not have been possible a year ago.



171

Another area of success which I would like to bring to the your 

attention is our enforcement efforts in the Antiboycott area 

which have been substantial, settlement agreements rose from 

20 in fiscal year 1981 to 43 in fiscal year 1982; penalties 

assessed rose from $385,000 in FY 81 to $639,750 in FY 82, and 

warning letters for reporting violations rose from 1,100 in FY 

81 to 2,500 in FY 82.

In addition, the Antiboycott Compliance Office last year issued 

the most significant revisions in the regulations since they 

were first adopted in 1978. These revisions, among other 

things, should reduce the paperwork burden on the business 

community by as nucn as 30 percent.

In summary, Mr. Chairman, I believe that the Department of 

Commerce has taken steps which will result in a streamlined and 

efficient export controls system, but we need to accomplish 

much more. And to do that we will require your continued 

assistance. The proposals which have been made by several 

members of this Subcommittee, and the full Committee, are being 

carefully reviewed by the Administration. In light of the 

current review, it would be premature for me to comment on them 

at this time.

This concludes my prepared statement. I will be pleased to 

answer any questions at this time.



172

Senator HEINZ. Thank you.
Senator Gorton, I think Secretary Olmer just started his testimo 

ny when you came back. Do you have any opening statement? 
Senator GORTON. I do not, Mr. Chairman. 
Senator HEINZ. Mr. Schneider?

STATEMENT OF WILLIAM SCHNEIDER, UNDER SECRETARY FOR 
SECURITY ASSISTANCE, DEPARTMENT OF STATE

Mr. SCHNEIDER. Thank you, Mr. Chairman. It is a privilege to 
appear before this committee today. As part of your subcommit 
tee's review of the Export Administration Act of 1979, you have 
asked me to outline State's responsibility under this act. I shall de 
scribe some of our negotiations with our allies to strengthen multi 
lateral assistance to national security export controls known as 
Cocom. I am particularly pleased to have this opportunity since the 
administration has undertaken vigorous efforts in working with 
our allies to reduce the transfer of militarily significant technology 
and equipment to the Soviet Union and the Warsaw Pact.

SOVIETS OBTAIN WESTERN TECHNOLOGY ILLEGALLY

The U.S.S.R. has relied on Western high technology exports in 
its military buildup and we know that Western technology has 
been a significant factor in the Soviet development of advanced 
missiles as well as the advancement of the industry that supports 
the Soviet warmaking capability. The Soviets obtain Western tech 
nology illegally through their intelligence services using classical 
espionage, as illustrated by recent spy cases in Germany and Italy. 
But they also evade export controls through diversion, retransfer, 
and dummy companies.

One legal way technology is passed to the East is by a kind of 
buyback project in which Western companies contract with Eastern 
states to export factory equipment and plans for building the plant 
on credit. It is estimated that these projects involved an exchange 
of some $10 billion between the East and West in 1980. The West, 
in return for its exports, receives a share of the product, as part 
payment.

An example of this is the Siberian gas pipeline in which the pipe 
line equipment was bought from the West and the fuel sold to 
Western Europe upon completion of the pipeline. The Kama River 
truck plant was built with the help of U.S. companies, using West 
ern technology and U.S. export licenses. The plant has been used to 
supply trucks for the transport »f troops to Afghanistan and the 
support of Soviet conventional military needs. Today, there contin 
ues to be a serious threat to our national security from Soviet tech 
nology piracy in which increasingly a one-way stream of U.S. tech 
nology is moving to the Soviet Union. Nearly all new technological 
developments have direct or indirect military application.

The critical importance of our technology loss may be empha 
sized by the example of the Soviet intercontinental range missile's 
achieving improved accuracy through better gyrosystems. Soviet 
gyroscopes were developed using precision bearings produced with 
an advanced grinding machine obtained from the West in the 
1970's.
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Other examples include U.S.-developed laser optical mirrors with 
direct military application which have been smuggled to the 
U.S.S.R. Advanced American computerized drafting equipment was 
diverted to the Soviets through a foreign corporation. The Soviets 
illegally acquired an IBM-360 and 370 main-frame computer from 
the West in 1972. We have noted, much to our despair, that the 
Soviet RYAD series of computers use the same repair manuals as 
the IBM computers.

The Soviet technological gains obtained through carefully crafted 
acquisition programs are providing them with significant savings 
in time and money in their military R&D programs, rapid modern 
ization of their defense industrial infrastructure, a closing of the 
gap between our weapons system and theirs, the rapid development 
of neutralizing countermeasures to our own technological innova 
tion, a freeing of capital to be used in more direct military applica 
tion, and. indirectly, forcing the allied nations to vastly increase 
their investment in defense programs.

As a part of the administration's review of the transfer of sensi 
tive technology to the Soviet Union and other Warsaw Pact coun 
tries, we have carefully examined the effectiveness of Cocom. We 
are confident that the national security controls coordinated 
through this organization have been useful in restricting exports 
for which license applications have been reviewed by Cocom gov 
ernments. Without Cocom, competition among Western exporters 
would have escalated the quantity and quality of technology sales 
to the Soviet Union and other communist countries.

On the other hand, however, it has become evident during our 
review that over the years the Soviet Union and the Warsaw Pact 
have obtained some equipment and technology of strategic and mil 
itary importance for the West. This has occurred even through vio 
lations of Cocom controls, that is, illegal shipments of controlled 
items, or because such items have not been multilaterally con 
trolled by Cocom at the time of acquisition.

Through diversions and time lags, the multilateral system of 
export controls coordinated through Cocom, therefore, has not 
always met the challenge posed by the extensive efforts of the 
Soviet Union and the Warsaw Pact to obtain militarily significant 
and sensitive equipment and technologies.

STRENGTHEN AND UPDATE EMBARGO LISTS

The administration has undertaken extensive efforts to deal with 
this serious problem. President Reagan raised the problem of West 
ern technology transfer to the Soviet Union at the Ottawa summit 
in July 1981. These discussions culminated in a high level meeting 
in Paris in January of last year, the first ministerial level meeting 
in that organization since the late 1950's. We were greatly encour 
aged by the results of the meeting. The member governments con 
firmed the importance of the organization for their common secu 
rity interests, and agreed on a number of measures to be taken for 
improving its effectiveness. They agreed to strengthen and update 
the existing embargo lists to explore the harmonizing of licensing 
practices of the riational governments and to strengthen their en 
forcement operations.
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During the past year, we have been working with our Cocom 
allies to follow up on these important agreements. I have already 
mentioned the Cocom list review. For this exercise, the United 
States has submitted over a hundred proposals, most of which con 
tain elements for strengthening the embargo; however, we are also 
proposing the deletion of noncritical equipment and technologies 
from the list. This is in line with another recommendation of the 
high level meeting.

Since early October, the national delegations have been negotiat 
ing on a near daily-basis ..,- the technical details of these proposals. 
Although the confidentiality of the proceedings will not permit me 
to go into details in this open session, I can indicate that we have 
already obtained committee agreement to a number of key U.S. 
proposals, and are very close to full accord on a number of others; 
however, many months of technical negotiations lie ahead, and it is 
likely that the list review will not be fully completed until the end 
of this year.

At U.S. initiative, last May, a meeting of the Cocom Subcommit 
tee on Export Controls was held to review a number of U.S. propos 
als for strengthening national enforcement activities and harmo 
nizing license procedures. This advisory body, composed of rational 
licensing and enforcement officials, agreed to a large number of 
recommendations which if implemented by national authorities 
could result in significant improvements in the enforcement activi 
ties and a narrowing of the licensing differences of the individual 
governments.

In the fuii Cocom committee, the United States is urging the 
other governments to follow up on a number of these other recom 
mendations concerning harmonization of licensing documentation.

Furthermore, during this week, we have two interagency teams 
in Europe holding bilateral discussions with o^r European allies on 
enforcement and harmonization issues.

One of the more serious problems Cocom faces in improving its 
effectiveness, is the difficulty of controlling the export or reexport 
of commodities from the non-Cocom countries to the Communist 
states.

Cocom countries, unfortunately, do not constitute a monopoly in 
the market for all high-technology items. The Soviet Union and 
other Warsaw Pact countries are aware of this, and occasionally 
are able to obtain some equivalent high-technology products from 
non-Cocom sources.

There is also a risk of diversion of Cocom-controlled and Cocom- 
origin equipment and technologies through such third countries.

The United States tends to deal with this diversion problem in 
part by requiring licenses for reexports of the U.S.-origin embar 
goed products from third countries, a so-called extraterritorial 
action, that has been the subject of some criticism.

Our Cocom allies cite legal and administrative reasons for not 
having similar reexport licensing requirements. Nevertheless, we 
have been urging them to institute other effective measures to deal 
with the problem of diversions from third countries.

Furthermore, the United States maintains a dialog with certain 
non-Cocom industrial countries on the export control and diver 
sions problem.
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Before leaving the subject of Cocom, I would like to call your at 
tention to the consensus we have reached with our major allies on 
the need to review together the security implications of various as 
pects of East-West economic relations.

Two important elements of this review ought to be carried out in 
Cocom. The first is the strengthening of Cocom itseh, and the 
second is a review of other high technologies, including those with 
oil and gas applications which may have security implications for 
the West. We also have proposed the scheduling of a second high- 
level Cocom meeting this spring.

The State Department's role and responsibility in the export con 
trol area are based in part on the general responsibility of the De 
partment for advising the President on the conduct of foreign 
policy, and in part, on the specific legislative and executive direc 
tives, including the Export Administration Act, the Arms Control 
Export Act of 1976, and Executive Order 11958. These are all based 
on the fundamental relationship between export controls and our 
overall policy toward other nations.

The State Department plays a major role in the administration 
of three distinct types of export controls: munitions, nuclear mate 
rials, and other items administered by the Department of Com 
merce under the provisions of the Export Administration Act of 
1979.

I will limit my remarks to this third category, as this is the sub 
ject of your hearing today. Tht Department of State participates 
actively in the formulation of U.S. national security export control 
policy, and decisionmaking on the various interagency committees 
set up for this purpose.

These include the Advisory Committee on Export Policy, chaired 
by the Department of Commerce, and its Cabinet-level counterpart, 
the Export Administration Review Board.

When policy issues go beyond the Cabinet-level review board, the 
Department of State participates in the National Security Council, 
or whatever other White House review procedures may be in 
volved.

Section 5(k) of the Export Administration Act of 1979 places the 
responsibility for conducting negotiations with other governments 
regarding security export control matters on the Secretary of State, 
who acts in consultation with the Secretary of Defense, the Secre 
tary of Commerce, and the heads of other agencies.

The conduct of their activities on Cocom and other multilateral 
export control matters is coordinated primarily through the Eco 
nomic Defense Advisory Committee, or EDAC, as it is known.

EDAC is chaired by the Assistant Secretary of State for Econom 
ic and Business Affairs, under the authority delegated to him by 
the Secretary of State.

Its membership includes all agencies concerned with the admin 
istration of security export controls. Various interagency working 
groups within the EDAC structure are responsible for preparing 
U.S. positions for negotiating in Cocom and for reviewing the 
export cases submitted to that organization by the other Cocom 
member governments.

Under EDAC's general guidance, 11 technical task groups devel 
oped the U.S. list review proposals submitted to Cocom. Inter-
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agency teams are now in Paris working for committee approval of 
these proposals.

Another EDAC working group also coordinates interagency 
review of information on alleged diversion of Cocom controlled 
items. During the past year, we have also established the senior 
interagency group on the transfer of strategic technology, which I 
have the pleasure of chairing. In this group, we attempt to provide 
a forum ,,r policy determination, to coordinate the ongoing work of 
the agencies and interagency organizations.

One of the important functions 01 uiis group is the identification 
of problems and the tasking of activities to deal with them.

For example, the senior group has commissioned a public aware 
ness program, and a number of intelligence assessments of technol 
ogy diversion problems in specific areas. It has encouraged in 
creased attention to the improvement of U.S. extradition and legal 
assistance treaties with other countries to strengthen export con 
trol enforcement. It has also initiated bilateral discussions with 
specific non-Cocom governments and a review of the training of 
U.S. officials involved in U.S. export matters.

Let me touch briefly on a few other State Department export 
control functions. Under the provisions of the EAA, the State De 
partment also participates in a consultative capacity with respect 
to short supply controls, to insure that adequate consideration is 
given to foreign policy factors, as well to our bilateral relations 
with other states.

Senator HEINZ. Dr. Schneider, we're going to talk about foreign 
policy controls at our next hearing. So we'll put all of your re 
marks in the record now.

Mr. SCHNEIDER. Fine. That was the end. Foreign controls were 
the last piece, anyway.

Thank you, Mr. Chairman.
[The complete statements follow.]

STATEMENT OF WIU.IAM SCHN EIDER, JR., UNDER SECRETARY FOR SECURITY 
ASSISTANCE, SCIENCE AND TECHNOLOGY, DEPARTMENT OF STATE

Mr. CHAIRMAN: As part of your subcommittee's review of the Export Administra 
tion Act of 1979, you have asked me to outline State's responsibilities under this act. 
I shall also describe some of our negotiations with our allies to strengthen the mul 
tilateral system of national security export controls known as Cocom. I am particu 
larly pleased to have this opportunity since the admininist.ration has undertaken 
vigorous efforts in working with our allies to reduce the transfer of militarily sig 
nificant technology and equipment to the Soviet Union and the Warsaw Pact.

We know that the development of sophisticated weapons is based on a myriad of 
advanced supporting technologies that are not innately restricted to military versus 
civilian applications. Consequently, it becomes increasingly more difficult to identify 
and control commercial transactions that can support military production, and that 
could constitute a threat to our national security. This underscores the need for in 
creasing Western efforts to develop stronger and more effective controls on the 
transfer of technology from the West to the East. The U.S.S.R., for example, has 
relied on Western high technology exports in its military build-up, and we know 
that Western technology has been a significant factor in the Soviet development of 
advanced missiles as well as in the advancement of industry that supports the 
Soviet war-making capability.

Current controls are based on the importance of advanced technology in military 
forces and its supporting industrial sectors and the existence, partly due to govern 
ment sponsored research and development and partly due to differences in industri 
al capabilities, of a technology gap between the U.S. and the Soviet Union. A tech 
nological gap in our favor is also a means of reducing the risk of technological sur-
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prise. Technological breakthroughs given the current rate of technological change is 
a real possibility and a real danger to our security in that a particular technological 
development could give the discoverer a decisive advantage. Consequently, one of 
the major means of pi eventing war is to avoid technological surprise.

The Soviets obtain Western technlogy illegally through their intelligence services 
using classical espionage as illustrated by the recent spy cases in Germany and 
Italy. They also evade export controls through diversion, retransfer, and dummy 
companies. One legal way technology Is passed to the East is through a kind of buy- 
back project in which Western companies contract with Eastern states to export fac 
tory equipment and the plans for building the plant on credit. It is estimated that 
these projects involved an exchange of some ten billion dollars between the East 
and the West in 1980. The West in return for its exports receives a share of the 
products as part payment. An example of this is the Siberian gas pipeline in which 
pipeline equipment is being bought from the West and the fuel is sold to Western 
European upon completion of the pipeline. The Kama River truck plant was built 
with the help of U.S. companies using Western technology and U.S. export licenses. 
The plant has been used to supply trucks for the transport of troops to Afghanistan 
and the support of Soviet conventional military needs.

Today, there continues to be a serious threat to our national security from Soviet 
technology piracy, in which an increasing one-way stream of U.S. technology is 
moving to the Soviet Union. Nearly all new technological developments have direct 
or indirect military application. The critical importance of our technology loss may 
be emphasized by the example of the Soviet intercontinental-range missiles achiev 
ing improved accuracy through better gyroscope systems. The Soviet gyroscopes 
were developed using precision bearings produced with advanced grinding machines 
obtained from the West in the 1970's. Other examples include: U.S. developed laser 
optical mirrors with direct military application have been smuggled to the USSR. 
Advance American computerized drafting equipment was diverted to the Soviets 
through a foreign corporation. The Soviets illegally acquired IBM 360 and 370 main 
frame computers from the West in 1972. We have noted to our despair that the 
Soviet RYAD computer series uses the same repair manuals as the IBM computers. 

The Soviet technological gains obtained through a carefully crafted acquisition 
program are providing them with: Significant savings in time and money in their 
military research and development programs; rapid modernization of their defense 
industrial infrastructure; a closing of gaps between our weapons systems and theirs; 
the rapid development of neutralizing counter measures to our own technological 
innovations; and a freeing of capital to be used in more direct military application. 

Before moving to our current negotiations with our allies, I would like to review a 
few facts about Cocom. The Coordinating Committee was established as a voluntary 
organization in 1950. Its present membership includes Japan and all the NATO 
countries. Except Iceland and Spain. But it has no formal relationship to NATO or 
to any other organization. It is not based on any treaty or executive agreement. The 
members therefore have no legal obligation as such to participate in Cocom or to 
abide by commitments made there. On the other hand, over its more than three dec 
ades of existence there have been only a few instances when a member nation has 
exercised its sovereign right to deviate from Cocom decisions. Many of the other 
member governments continue to make it clear to us that they attach considerable 
importance to maintaining Cocom's informal nature and the confidentiality of its 
proceedings.

All important Cocom decisions are made on the basis of unanimity, which is per 
haps the basic reason for its durability. For example, no change in the Cocom list 
can be made, and no specific export of controlled items can be approved, if any 
member objects.

Traditionally, Cocom has had three major functions:
The first is the establishment and updating of the lists of embargoed products and 

technologies. Although the Cocom lists are not published, they provide the basis for 
the national control lists administered by each of the member governments. There 
are three Cocom lists: a list of military items and technologies; an atomic energy 
list: and a third list covering commodities and technologies which can have both 
military and civil applications. Cocom is now conducting a major review of these 
lists to ensure that they reflect current strategic concerns. Such reviews are con 
ducted about every three years.

Secondly, Coctjm acts as the clearinghouse for individual requests submitted by 
the member governments to permit the shipment of specific embargoed items to the 
proscribed countries when the risk of diversion to military use >s sufficiently small. 
The proscribed countries for Cocom purposes are the Soviet Union, the other 
Warsaw Pact countries, Albania, the PRC, and the other communist countries in
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Asia. Cocom reviews on an annual basis between 1200 and 1500 of these possible 
export transactions, rejecting those exports which are too risky.

Thirdly, the Committee serves as a means of coordinating the administration and 
enforcement activities of the member governments.

Cocom has a permanent secretariat which is located in Paris. Its staff is small, 
between twelve to fifteen members, and its activities are generally confined to 
translation, transcription, interpretation, and the publication and distribution of 
documents.

The permanent U.S. delegates to the organization are State Department officers 
who, for administrative purposes, are attached to our delegation to the OECD. This 
delegation is augmented by scores of technical experts and other U.S. based officials 
as needed for the negotiations in Cocom.

As part of this Administration's review of the transfer of sensitive technologies to 
the Soviet Union and the other Warsaw Pact countries, we have carefully examined 
the effectiveness of Cocorn. We are confident that the national security controls co 
ordinated through this organization have been useful in restricting exports of items 
for which license applications have been reviewed by Cocom governments. Without 
Cocom, competition among Western exporters would have escalated the quality and 
quantity of technology sales to the Soviet Union and other communist countries. On 
the other hand, it became evident during our review that over the years the Soviet 
Union and the Warsaw Pact have obtained some equipment and technology of stra 
tegic and military importance from the West. This has occurred either through vio 
lations of the Cocom cor*rols (i.e. illegal shipments of controlled items) of because 
such items have not fair n multilr.terally controlled by Cocom at the time of acquisi 
tion. Through Diversions :.- time lags, the multilateral system of export controls co 
ordinated through t'ocorr. therefore has not always met the challenge posed by the 
extensive efforn of the Soviet Union and the Warsaw Pact to obtain militarily sen 
sitive equipment and technologies. The Soviet efforts to obtain Western technology 
continue unabated as evidenced by the recent arrest in Germany of a Soviet trade 
official who is charged with trying to illegally gain Western controlled electronic 
information.

The administration has undertaken extensive efforts to deal with this serious 
problem. President Reagan raised the problem of Western technology transfer to 
the Soviet Union at the Ottawa Summit in July 1981. These discussions culminated 
in a high level meeting in Paris in January of last year, the first ministerial-level 
meeting in that organization since the late 1950's. We were greatly encouraged by 
the results of that meeting. The member governments confirmed the importance of 
the organization for their common security interests and agreed on a number of 
measures for improving its effectiveness They agreed to strengthen and update the 
existing embargo lists, to explore harmonizing the licensing practices of the national 
governments and to strengthen their enforcement operations.

During the past year we have been working with our Cocom allies to follow up on 
these important agreements. I have already mentioned the current Cocom list 
review. For this exercise the United States has submitted over 100 proposals, most 
of which contain elements for strengthening the embargo. However, we are also pro 
posing the deletion of noncritical equipment and technologies from the lists. This is 
in line with another recommendation of the high level meeting. Since early October 
the national delegations have been negotiating on a near daily basis, on the techni 
cal details of these proposals. Although the confidentiality of the proceedings will 
not permit me to go into details in this open session, I can indicate that we have 
already obtained Committee agreement to a number of key U.S. proposals and are 
very close to full accord on a number of others. However, many months of technical 
negotiations lie ahead, and it is likely that the list reveiw will not be fully complet 
ed until the end of this year.

Perfecting an export control system is a long and difficult task. This is also evi 
dent from our continuing efforts to follow up on the harmonization of national li 
censing practices and enforcement activities. We are dealing with the national ad 
ministration of controls by fifteen individual and sovereign nations, each with its 
own laws, regulations, and procedures. Our initiatives on harmonization reflect our 
concern that the differences in national licensing "radices at times penalize U.S. 
firms competitively and can cause loopholes in the c. mmon embargo.

At U.S. initiative, last May a meeting of the Cocom Subcommittee on Export Con 
trols was held to review a number of U.S. proposals for strengthening national en 
forcement activities and harmonizing licensing procedures. This advisory body, com 
posed of national licensing and enforcement officials, agreed to a large number of 
recommendations which, if implemented by the national authorities, could result in 
significant improvements in ihe enforcement activities and a narrowing of the li-
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censing differences of the individual governments. In the full Cocom Committee, the 
United States is urging the other governments to follow up on a number of these 
recommendations concerning harmonization of licensing documentation. Further 
more, during this week we have two interagency teams in Europe holding bilateral 
discussions with our European allies, on enforcement and harmonization issues.

One of the more serious problems Cocom faces in improving its effectiveness is 
the difficulty of controlling the export or reexport of commodities from non-Cocom 
countries to the Communist states. Cocom countries unfortunately do not constitute 
a monoploy in the market for all high technology items. The Soviet Union and the 
other Warsaw Pact countries are aware of this and are occasionally able to obtain 
some equivalent high-technology products from non-Cocom sources. There is also a 
risk of the diversion of Cocom-controlled Cocom-origin equipment and technologies 
through such third countries. The United States attempts to deal with this diversion 
problem in part by requiring licenses for reexports of the U.S.-origin embargoed 
products from third countries—a so-called "extraterritorial" action that has been 
the subject of some criticism. Our Cocom allies cite legal and administrative reasons 
for not having similar reexport licensing requirements. Nevertheless, we have beon 
urging them to institute other effective measures to deal with the problem of diver 
sions from third countries. Furthermore, the United States maintains a dialogue 
with certain non-Cocom industrialized countries on the export control and diver 
sions problems. I cannot go into details in this open hearing, but I am happy to 
report that during the past year we have made considerable progress with several 
non-Cocom countries to deal with the problem of the diversion of U.S.-controlled 
commodities.

Before leaving the subject of Cocom, I would like to call your attention to the con 
sensus we have reached with our major allies on the need to review together the 
security implications of various aspects of East-West economic relations. Two impor 
tant elements of this review are to be carried out in Cocom. There is first the 
strengthening of Cocom itself. As I have outlined above, we have been working with 
our allies on this during the past year, and we hope to see further positive steps 
taken in the months ahead. Secondly, a review of other high technologies, including 
those with oil and gas applications which may have security implications for the 
West, is being initiated. In order for Cocom member nations to give timely policy- 
level guidance to their Cocom delegations in both of these broad areas of activity, 
we have propsed the scheduling of a second high level Cocom meeting this spring.

Let me move on to State's responsibilities under the Export Administration Act 
and other related laws and regulations. Tae State Department's role and responsi 
bilities in the export control area are based in part on the general responsibility of 
the department for advising the President on the conduct of foreign policy and in 
part on specific legislative and executive directives, including the Exoort Adminis 
tration Act of 1979, the Arms Export Control Act of 1976, and Executive Order 
11958. They are also based on the fundamental relationship between export controls 
and our overall policy towards other nations.

The State Department pla^s a major role in the administration of three distinct 
types of export controls: il) munitions, administered by State; (2) nuclear materials, 
administered by the NRC and the Department of Energy; (3) other items adminis 
tered by Commerce under the provisions of th» Export Administration Act of 1979. I 
will limit my remarks to the third category since ttvs is the subject of your hearing 
today.

NATIONAL SECURITY CONTROLS

The Department of State participates actively in the formulation of U.S. national 
security export control policy and decision making on the various interagency com 
mittees set up for this purpose. These include the Advisory Committee on Export 
Policy (ACEP) chaired by the Department of Commerce at the assistant secretary 
level, its working-level group—the operating committee, and its cabinet level body— 
The Export Administration Review Board. When policy issues go beyond the cabinet 
level review board, the Department of State participates in the National Security 
Council or whatever other White House review procedures may be involved.

Section 5(k) of the Export Administration Act of 1979 places the responsibility for 
conducting negotiations with other governments regarding security export control 
matters on the Secretary of State, who acts in consultation with the Secretary of 
Defense, the Secretary of Commerce, and the heads of other agencies. While State 
thus has the lead role in conducting negotiations in Cocom, I would like to empha 
size that this is clearly an interagency activity. The conduct of our activities on 
Cocom and on other multilateral export control matters is coordinated primarily
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within the Economic Defense Advisory Committee structure, or EDAC as it is 
known in the bureaucracy.

EDAC is chaired by the Assistant Secretary of State for Economic and Business 
Affairs under the authority delegated to him by the Secretary of State. Its member 
ship includes all agencies concerned with the administration of our export control 
program. Various interagency working groups within the EDAC structure are re 
sponsible for preparing US positions for negotiating in Cocom and for reviewing the 
°xport cases submitted to that organization by the other Cocom member govern 
ments.

The broad interagency basis of our activities in Cocom is illustrated by our prep 
arations for and the support of our List Review negotiations. Under EDAC's general 
guidance, eleven technical task groups composed of more than 100 technicians from 
many agencies, intelligence organizations, and military technical commands devel 
oped the U.S. List Review proposals. Interagency teams are now in Paris working 
for Committee approval of those proposals. Another EDAC working group also co 
ordinates the interagency review of information on alleged diversions of Cocom-con- 
trolled items and initiates diplomatic approaches to other governments on specific 
diversion cases.

During the past year we have also established another interagency group to pro 
vide policy guidance and coordination in the field of technology transfer. This is the 
Senior Interagency Group on the Transfer of Strategic Technology, which I have the 
pleasure of chairing. In this group we attempt to provide a forum for policy determi 
nation to coordinate the ongoing work of the agencies and interagency organiza 
tions. One of the important functions of the group as it has developed over the past 
nine months is the identification of problems and the tasking of activities to deal 
with them. For example, the Senior Group has commissioned a public awareness 
program and a number of intelligence assessments of technology diversion problems 
in specific areas and has encouraged increased attention to the improvement of U.S. 
extradition and legal assistance treaties with other countries to strengthen export 
control enforcement. It also initiated bilateral discussions with specific non-Cocom 
governments and a review of the training of U.S. officials involved in export controi 
matters. I believe that this Senior Interagency Group will continue to play an im 
portant role in our efforts to deal with the problem of the transfer of sensitive tech 
nologies to the Soviet Union and the Warsaw Pact.

Let me touch briefly on some other State Department export control functions.

SHORT SUPPLY

Under the provisions of the Export Administration Act the State Department also 
participates in a consultative rapacity with regard to short supply export controls. 
The State Department's role here is primarily to insure that adequate consideration 
is given to foreign policy factors as well as to our bilateral reflations with other 
states.

FOREIGN POLICY CONTROLS

Section 6 of the Export Administration Act of 1979 also gives the State Depart 
ment a major consultative role with regard to foreign policy export controls. While 
expoil license issuance authority is with the Department of Commerce, the Secre 
tary of State is provided :he right to review any relevant export license application. 
The Department's role with regard to these foreign policy controls is highlighted by 
criteria described in the Act, such as:

"The probability that such controls will achieve the intended foreij,., policy pur 
pose."

"The compatibility of the proposed controls with the foreign policy objectives of 
the United States, including the effort to counter international term.'ism, and with 
overall United States policy toward the country which is the proposed target for the 
controls."

"The reaction of other countries to the irr.posi..on or expansion of such export 
controls by the United States."

"The foreign policy consequences of not imposing controls."
In closing I would like to add that the Department of State Personnel in U.S. For 

eign Service posts abroad also provide operational assistance to other elements of 
the export control community in carrying out the purposes of the Export Adminis 
tration Act. This includes providing information or overseas consignees and check 
ing out the use to be made of exports from the United States, and doing post-licens 
ing checks as a precaution against diversions.



181

I hope that my brief remarks have'given some insight into the many aspects of 
the Department's involvment in this complex area of export control.

Senator HEINZ. My understanding is, I'm sure all of you are 
fairly busy, but I'm advised by staff, Mr. Schneider, you have a 
meeting shortly; is that correct?

Mr. SCHNEIDER. I have a 12:15 meeting over in the Congress.
Senator HEINZ. Let me start with a question to Dick Perle, which 

I hope will get at the heart of the problem. Clearly, it has been es 
tablished by Secretary Olmer and others, that the Eastern bloc 
owes a great deal of its military technologies to Western sources.

FAULTY LICENSING AND ESPIONAGE

The question I've got is how much of that is the result of faulty 
licensing; how much of it is lax enforcement; and how much of it is 
from espionage?

How much of it comes from us and how much of it comes from 
our allies?

Mr. PERLE. Senator, I wish it were possible ^ be precisely quanti 
tative in answering this question. I would first observe that you 
have identified the mechanisms by which in the aggregate, a con 
siderable transfer of militarily relevant technology has taken place.

And if I may further observe, it is the combination of those sev 
eral mechanisms that together have produced a significant im 
provement in Soviet military capabilities, and a consequent addi 
tional burden for defense on the taxpayers.

If you remove any one part, any one mechanism, whether it is 
the legal trade or the illegal trade, or espionage, you would prevent 
the Soviets from accomplishing their purpose, which requires all 
three.

Having said that, I think I have to say that much of the damage 
which occurred happened in the midseventies, when the adminis 
tration attempted to test the proposition that an expansion of trade 
with the East would enmesh the Soviet Union and its allies in a 
web of commercial relationships that would have a restraining in 
fluence on Soviet behavior in the world.

And in particular would lead in the long-run to a deemphasis on 
military power by the Soviets. The evidence is that that theory 
having been tested, was defective. Soviet military investment in 
creased in parallel with the increased trade.

The trade became ironically one of the means by which the effec 
tiveness of that military investment was increased.

So many of the transfers that now trouble us took place in that 
period during the midseventies, and were not a consequence of the 
defects in the licensing process, but rather in the judgment of the 
Administration that administered the licenses. There's no substi 
tute for good judgment.

Senator HEINZ. So it was faulty licensing in the sense that bad 
decisions were made, as opposed to the fact that there was some: 
thing wrong with the process?

Mr. PERLE. That's correct.
Senator HEINZ. Secretary Olmer, would you agree with that as 

sessment?
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Mr. OLMSR. Yes, I agree. I'd like to make another comment, I 
think, that's related. The United States has a control system. 
Whether it works or not, it's 100 times more elaborate than that of 
any other nation in Western Europe.

The consequence of that is that U.S. controls on technology are 
by and large, more explicit than those of our Cocom allies.

And that is derived from an earlier period in which it was felt 
that the Soviets were backward and needed products, that they 
couldn't use the technology.

Mr. Perle points out that that was a flaw in our perception of the 
nature of our relationship, of the threat posed.

The fact is that our business community under any formulation 
is in a position of having policies imposed on it that are prejudicial 
to conimonsense, as well as to any realistic attempt to control.

And until and unless we achieve a better understanding and a 
more effective way of implementing that understanding, we're not 
going to achieve the objectives.

Senator HEINZ. Let me ask Mr. Schneider, since you and Secre 
tary Olmer mentioned Cocom, I think Secretary Olmer probably 
very correctly described that we have not only our own unilateral 
system, but we make a variety of requests on Cocom, not only for 
exemptions of Cocom, but we ask them to do things that you your 
self mentioned.

The limitations on reexporting are doubly resisted by those coun 
tries. What mechanism, if any, exists to insure compliance on 
Cocom controlled products, once we've agreed to control technol 
ogy?

Mr. SCHNEIDER. Well, compliance, because Cocom is a voluntary 
organization, compliance is dependent upon the will of the individ 
ual countries to enforce decisions that they have jointly agreed to.

Cocom operates by onsensus and, therefore, all of the countries 
must agree if we are going to have an effective control.

I think what has changed in the situation is, however, that in 
the course of the effort the U.S. Government has made, we have 
gont a considerable distance in persuading the Allies of the conse 
quences of the transfer of technology from the industrial countries 
of the alliance to the Soviet Union.

This has, in turn, stimulated a renewed interest in this matter 
and the prospects for a higher order of agreement. The point that I 
mentioned about the agreement, the high-level meeting that they 
would agree to harmonize enforcement, I think represents the 
front-end of a commitment to do considerably better in this regard.

Senator HEINZ. Let's assume that they say they want to enforce 
the same kind of restrictions on a Cocom controlled item.

Do they have the means to do it?
Mr. SCHNEIDER. In many cases, they do not have the means in 

place at this point. But the commitment that the Government has 
made to harmonize the enforcement procedures would imply that 
they would generate the enforcement assets that wpuld contribute 
to this.

Senator HEINZ. Would the entire effort we're making, including 
that to toughen compliance, to get a generally stronger effort made 
on Cocom, would that effort be enhanced if we were to try to raise 
Cocom to treaty status?
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Mr. SCHNEIDER. I don't think it would necessarily require raising 
it to treaty status. Because we don't have treaty status now.

And we have been able to get a fairly high order of consensus on 
the part of the members that they need to improve enforcement.

So I think this can be done without going to treaty status. Obvi 
ously if you did go to treaty status, you would have a stronger legal 
basis for doing so.

But the willingness seems to be there on the part of the allied 
countries to do so. So I think we should exploit this opportunity 
that we have, rather than expend the effort at this point to try and 
raise it to treaty status.

LOSS OF PRODUCTION TECHNOLOGY

Senator HEINZ. One of the points that Mr. Perle made earlier 
was that, in particular, we've lost to the Eastern bloc technology to 
produce high tech kinds of products.

Do the allies share our deep concern about the loss of production 
technology?

Mr. SCHNEIDER. If I understand what you're referring to with re 
spect to production technology, they certainly share the concern we 
have about the consequences of the East being able to get access to 
this technology.

I think that's been evident in the briefings that we've provided.
Senator HEINZ. What about countries like Sweden, Switzerland, 

and Austria, which aren't in Cocom, which have a great deal of 
access to that kind of technology?

Mr. SCHNEIDER. I have a high order of optimism at this point 
that Cocom countries such as these will acknowledge our concerns.

Senator HEINZ. Can you say the same for countries like Taiwan, 
Singapore, and Brazil, the so-called newly industrialized countries?

Mr. SCHNEIDER. All of these countries have an interest in the 
world system of t-ade. I understand the particular concerns that 
the United States and the other countries of Western Europe have, 
so I think if we can get together with our allies and achieve a con 
sensus on the technology that should be controlled, I think we will 
have a good opportunity to deal with the problems posed by some 
of the other newly industrialized countries as well.

Senator HEINZ. Secretary Olmer, did you have a point you 
wanted to make?

Mr. OLMER. The road to control is paved with good intentions. 
We hear them expressed all the time, in a lot of different places. 
The problem is in translating commitments at a policy level into 
action at a procedural level.

That's where the burden exists, and that's where our efforts need 
to be placed. I cannot, in this sort of hearing, elaborate on the ex 
perience to date, but in general I would be prepared to say it has 
not moved at the pace that we should have a right to expect, and 
that our business community has a right to expect from its involve 
ment in this process.

Senator HEINZ. I will be returning for some more questions in a 
few minutes, but my time has expired. Senator Lautenberg.

Senator LAUTENBERC. Thank you, Mr. Chairman.
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Mr. Schneider, you talked about obtaining 360 and 370 IBM's il 
legally early in the 1970's. Was that equipment on the restricted 
list at that point?

Mr. SCHNEIDER. Yes, it was.
Senator LAUTENBERG. That stuff is so available commercially, 

through export, et cetera, it's almost incredulously that I address 
this. The Russians or whoever couldn't get their hands on it?

Mr. SCHNEIDER. Yes. They can get their hands on it, illegally.
Senator LAUTENBERG. Legally?
Mr. SCHNEIDER. Not legally, not for export. The computer was il 

legally diverted.
Senator LAUTENBERG. That stuff has been, in the vernacular of 

the business community, "knocked off by so many other manufac 
turers. What I am trying to understand here is, are we swinging at 
ghosts, or are we truly impairing our security needs by this licens 
ing process?

If I may, I want to ask Mr. Olmer something. You talked in your 
remarks about the number of licenses that were reviewed with the 
Department of Defense. I think you said there were 1,800. Then we 
got it reduced down to 200. What happens when you get to that 
point? Is there an overriding decisionmaking body?

Mr. OLMER. The reduction to 200 meant at that level 200 cases 
was referred to a committee composed of deputy assistant secretary 
level people. They reduced it to 20. Twenty were considered at the 
assistant secretary level, and that resolved an issue. In national se 
curity cases to proscribed destinations, the Defense Department 
has, in effect, a veto, and we do operate on a consensus on exports 
to proscribed destinations.

That is to say, if agreement isn't reached, and it is not a case 
that in our judgment warrants referral to the Cabinet or to the 
President, then the license will be denied.

Senator LAUTENBERG. In the process of the Commerce Depart 
ment's review of licensing, is the Defense consideration, the secu 
rity consideration, the only concern? Are there commercial con 
cerns, industrial espionage? Do we have restrictions on products 
that we would like to keep made here?

Mr. OLMER. You mean for reasons of maintaining industrial mo 
bilization capability?

Senator LAUTENBERG. No. For protecting the commercial oppor 
tunity.

Mr. OLMER. No, sir. The Export Administration Act provides •? 
authority to administer controls for national security purpose^ as 
well as for reasons of foreign policy and short supply, not for com 
mercial reasons.

Senator LAUTENBERG. Short supply as it relates to——
Mr. OLMER. In the present law, there is a provision regarding a 

ban on exports of Alaskan crude oil, on exports of refined petro 
leum products——

Senator LAUTENBERG. Essential to our——
Mr. OLMER. Essential, in someone's judgment, to our national in 

terests. The list also includes horses and it includes unprocessed 
red cedar—a type of wood grown in a certain congressional district. 
[Laughter.]

Senator LAUTENBERG. Not in New Jersey.
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OK. As a prime mover, Mr. Olmer, in export trade for our busi 
ness community, which I think is what your role is, if you had to, 
in general, classify our efforts, our licensing restrictions, do you 
think that they have caused an overall significant impairment in 
our international trade business?

Mr. OLMFK. Kas it harmed the business interests? Yes. I would 
say it has.

I would say that that cost could have been reduced, but that 
some cost is both necessary and worth it. I wouldn't by any stroke 
propose to eliminate a system of controls. Unfortunately, someone 
has to pay the price, ari that price is sometimes unavoidable. I 
think it's been too large, and we are working to reduce it.

Senator LAUTENBERG. Are the lists too restrictive?
RESTRICTIVE LIST FAR TOO LARGE

Mr. OLMER. The list is far too large. It encompasses—and you 
know, I am making a value judgment. Mr. Perle will undoubtedly 
reserve on that. He might agree the list is too large, but what 
ever—you have asked me, and I am giving you my best judgment.

The list is too large. It contains far too many products which do 
not, in my view, have military significance, but that's not a judg 
ment I am even empowered to make. That's the Defense Depart 
ment's. And I cede that responsibility to them.

But we do have a number of engineers that are licensing officers. 
When applications are received for the export of commodities of a 
technology nature, they are reviewed by people with training, with 
engineering degrees, and we use their advice, in consultation, 
often, with the Department of Defense, to arrive at a judgment as 
to whether or not the dual use potential is substantial.

Remember, now, we are not talking about military equipment di 
rectly. It's only equipment or technology which has the potential 
for military application. If you look at a microprocessor in a shoe- 
box, clearly, it has a military potential—while the President has 
made a statement that we are not engaged and we do not intend to 
engage in economic warfare.

So you b»gin to have to make value judgments, all the way up 
the line. Sometimes I think we are right. Sometimes I think we're 
wrong.

Senator LAUTENBERG. The biggest concern I have, Mr. Schnei- 
der—forgive my amazement at the restriction on IBM-360s and 
370s That stuff is so basic. And I used 360 equipment in 1965. The 
370 followed on very shortly thereafter.

Those techniques are obsolete, and, again, so commercially essen 
tial for our protection, and what not, and the difficulty, again, 
deals with the dual technology or the dual use.

And Mr. Perle, I think, would err on the side, if asked, of cqnser- 
vatism. On the other narid, the business community is so depend 
ent on international trade and so much of this stuff is available 
through all kinds of sources, whether it's Radio Shack or other sim 
ilar type places.

Mr. PERLE. Senator, when I say, as I said in the earlier closed 
session, thai? «,f one had to err I would rather err on the side of 
denying, because it might have significant military consequences.

20-617 0-83 - 13
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That doesn't mean that we ought to be mindless or foolish about it. 
We certainly ought not to try to control the uncontrollable.

I would agree with what my colleague Lionel Olmer has said, 
that the costs have been higher to the business community than 
they should have been. I think that's partly the result of inefficien 
cy. I also think the costs to the country have been far higher than 
they should have been, and some transactions that did take place 
have had a profound effect on Soviet military capability and will 
cause us to spend a great deal of money.

So the issue is how to minimize the inefficiencies in the adminis 
tration of controls. It may take more commerically viable——

Mr. SCHNEIDER. I did my Ph. D. thesis using an IBM-360 in the 
late 1960's, so I am familiar with it, also. I know it's a very good 
computer, but having it illegally diverted to the Soviet Union has 
had the effect of improving the effectiveness of their air defense, 
which in turn has obliged us to go into a whole new generation of 
bombers, and bomber penetration weapons. It's going to cost us bil 
lions of dollars. The improvement in Soviet missile accuracy has 
rendered our Minuteman force vulnerable, and is forcing us to 
spend tens of billions of dollars on a fix for that problem.

The point is that while these computers may be obsolete or obso 
lescent by American standards, compared to where the Soviets are, 
and whc re the gaps are in their capability, these make a very big 
difference to the performance of their military forces, and I think 
that's why we need to pay particular attention.

The problem is much more difficult, I agree, when a product 
such as the IBM-360 is fairly widely available commercially.

Senator LAUTENBERG. You can't give them away to charities 
today. They won't accept them. That s how antiquated this system 
is. I tried. In my former life.

But, OK. The debate really centers on what is essential for our 
protection, and what's not, and the difficulty, again, deals with the 
dual technology or the dual use.

And Mr. Perle, I think, would err on the side, if asked, of conser 
vatism. On the other hand, the business community is so depend 
ent on international trade and so much of this stuff is available 
through all kinds of sources, whether it's Radio Shack or other sim 
ilar type places.

Mr. PERLE. Senator, when I say, as I said in the earlier closed 
session, that if one had to err I would rather err on the side of 
denying, because it might have significant military consequences, 
that doesn't mean that we ought to be mindless or foolish about it. 
We certainly ought not to try—what do I think—we do try to con 
trol the uncontrollable.

I would agree with what my colleague Lionel Olmer has said, 
that the costs have been higher to the business community than 
they should have been. I think that's partly the result of inefficien 
cy. I also think the costs to the country have been far higher than 
they should have been, and some transactions that did take place 
have had a profound effect on Soviet military capability and will 
cause us to spend a great deal of money.

So the issue is how to minimize the inefficiencies in the adminis 
tration of controls. It may take more intelligent controls. I think 
we all agree on that.
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Senator LAUTENBERG. The definition of "militarily critical" 
makes it impossible to deal with.

Mr. PERLE. The concept of the militarily critical technology list 
represents a major move in the direction Lionel discussed, which is 
to control production technology as our first order of concern, and 
to worry a good deal less about the products.

Senator LAUTENBERG. Mr. Schneider, is there any suggestion you 
could make on what we could do to get Cocom to be more respon 
sive to our needs?

Mr. SCHNEIDER. I think that's the focus of our effort now. The 
first effort we are making in this regard is to try to achieve consen 
sus among the Cocom members.

Senator LAUTENBERG. Right. That's the voluntary side of the 
thing

Is there anything else that could be more forceful in that direc 
tion? Senator Heinz earlier suggested elevating this to treaty 
status. You said you didn't think that would do it.

Mr. SCHNEIDER. Let's say that treaty status would obviously ele 
vate the legal significance of what is done, because the hemorrhage 
of technology is so substantial at this point, it seems to me that our 
diplomatic credit card, so to speak, should in the first instance be 
expended in trying to take advantage of the revised attitudes 
among our allies who are now, from what we can tell, quite inter 
ested in cooperating with us in this regard—to try to get this agree 
ment nailed down in detail so that we can not only have a consen 
sus within the alliance, but we can provide our business communi 
ty with a set of clear and predictable guidelines as to what technol 
ogies are controlled. I think we might defer until after that process 
as to what the general shape of attitudes are, as to whether a 
treaty organization might be helpful in this regard.

Senator LAUTENBERG. Thank you, Mr. Chairman, for allowing me 
a little extension of my time.

Senator HEJNZ. Senator Tsongas, I understand you had some 
questions; is that correct?

[No response.]
Senator HEINZ. I would like to address the issue of foreign avail 

ability briefly. I think, Secretary Olmer, you have said that you 
really put your first priority 2 years ago in trying to clean up the 
licensing backlog. Now you are really beginning to address the for 
eign availability. Even though we would like your operation to be 
all things to all people at all times, you were seeing where you had 
to set priorities.

I suppose it's fair to say you have really answered the question 
and described how you have dealt with licenses approved over the 
last several years on the basis of foreign availability. You have de 
scribed how you have used foreign availability not so much for ap 
proving individual licenses but in affecting the Cocom list in a vari 
ety of ways.

VIOLATING U.S. REEXPORT LICENSING STRUCTURES

We have a serious problem which both you and Dr. Schneider 
have mentioned, which is, how do you get people to be a lot more
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careful, especially on reexporting of U.S. equipment and technol 
ogy?

My question is, Would it be useful to have the power to deny ex 
ports to the United States for any company found to be violating 
either Cocom or U.S. reexport licensing strictures?

Mr. OLMER. Of course, a provision which would provide that au 
thority is contained in your bill, Senator, about which the adminis 
tration is still having discussions.

Senator HEINZ. You will complete those discussions in about 10 
days?

Mr. OLMER. The discussions will be completed a lot sooner. It will 
take a couple of days to write the bill that we propose submitting 
or an administration position, if it is not in the form of a bill.

But I think, it deserves the most careful consideration. I suppose 
I would not want to see sweeping authority made available to be 
used frivolously.

Of course I don't think it would be in this administration, but I 
think that it could be a very useful instrument.

Senator HEINZ. Now, my bill which you mentioned a moment ago 
does two things with respect to foreign availability. First, it re 
quires quarterly reports on operation and improvement of our abil 
ity to assess foreign availability.

Second and most specifically, we put a greater burden of proof on 
the Government for the denial of a license in the face of strong 
credible evidence by the license applicant that foreign availability 
does exist, under section 2 of our bill.

Would you have any problems complying with that requirement?
Mr. OLMER. Well, the Department of Commerce might not have 

problems complying with that particular section, but if it were a 
national security case to a proscribed destination, the Defense De 
partment would retain a veto over the export for whatever reason.

There is no way on God's Earth that anyone is ever going to be 
able to prove foreign availability beyond the shadow of a doubt. 
There will always be a question as to the adequacy of sources of 
supply and maintenance and spare parts, and whether it is of com 
parable or sufficient quality and quantity.

We've had lawyers arguing over the interpretations of the terms 
for the last several weeks, maybe months. The issue is not going to 
be resolved by a resort to legislative language, I'm afraid.

Senator HEINZ. Mr. Perle, do you have a comment on that?
Mr. PERLE. Yes, Senator Heinz. The question of foreign availabil 

ity is a very difficult issue.
Ironically, the community of people best qualified to comment on 

foreign availability are those interested parties who are in the mar 
ketplace who know what the competition is offering in the market 
and who probably have a better idea than almost anyone else of 
what the competition is capable of producing, yet they are interest 
ed parties.

To find disinterested information on foreign availability is very 
difficult, we haven't done a very good job of it, but I have seldom 
seen a controversial license application in which the applicant did 
not argue that what he proposed to sell was a load of old rubbish 
available anywhere in the world.

Senator HEINZ. How often was he right?
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Mr. PERLE. It's hard to tell how often he was right, but very fre 
quently on close examination it turned out that the equipment was 
something the Soviets had sought year in and year out for the 
same period of time and had obviously not been able to pick up 
anywhere.

I can think of specific cases——
Senator HEINZ. Specific cases won't tell us a lot. I'm trying to 

figure out what the batting average is here.
Mr. PERLE. It's hard to say what the batting average is, but it's 

almost always an assertion of foreign availability that almost 
always requires close scrutiny, and it is not enough simply to ob 
serve the fact that a company is capable of manufacturing a prod 
uct when the issue is a license for establishing a production facili 
ty, because there's a world of difference between an ability to pro 
duce on a limited scale and the ability to go in and transfer tech 
nology.

In the case I was going to mention, without identifying the com 
panies involved, was one where there was a flat assertion of foreign 
availability. I happened to be in that country on a holiday and 
went to see the CEO of the company that was fingered as a poten 
tial competitor.

The man said to me in the confidence of that discussion that 
while he would deny it publicly, there was no way he could hope to 
offer what the American firm in question would be proposing to 
make available to the Soviet Union. They were a small, insignifi 
cant factor in the market.

In other circumstances, I'll give you more of the details because 
we went ahead and it turned out to be an egregious transfer.

Senator HEINZ. Here's the question at which I'm really driving 
regarding section 2 of the Heinz bill, my bill, for we do put a great 
er burden of proof on the Government.

The question is, while that may put more of a burden on Secre 
tary Olmer, does it pose an 'r.surmountable national security prob 
lem for you?

Secretary Olmer said that notwithstanding what they decide, you 
have the right to veto.

Mr. PERLE. The statutory language that required us to err on the 
side of what we might regard as undue risk is something we would 
prefer not to have.

Senator HEINZ. The language is "reliable evidence, including sci 
entific or physical examination, expert opinion based upon ade 
quate factual information, or intelligence information."

Why doesn't that give you sufficient basis to do what you think 
you really need to do?

Mr. PERLE. Let me be clear about one thing. That is precisely the 
sort of information that we look for and that we endeavor to estab 
lish, so I have no problem with saying that in arriving at the judg 
ment we should have that kind of infc -nation.

TRANSFERRING BUSINESS ABROAD

There may be cases where there is simply no reliable informa 
tion because the scope of the projected transaction is a unique 
event and whether there is a company somewhere else in the world
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that cou'd go into the Soviet Union, build a facility, train people to 
operate it—that it may be very difficult to determine. And in cases 
like that where the technology is a sensitive one, I would, as I say, 
prefer to err on the side of caution.

In some cases, Senator, there is head-to-he id competition be 
tween an American firm and an overseas firm, then it is readily 
apparent that if we deny a license it will have the effect of trans 
ferring the business abroad.

And I think that is something we ought not to do. I share entire 
ly the concerns of the business community in that regard.

Mr. OLHKR. Mr. Chairman, could I make a comment on that, if I 
may, please?

Two examples that are representative of the type of argument 
that rages, one, is the personal computer—the kind of personal 
computers that are increasingly available all over the world are 
being controlled, and we propose that they be decontrolled because 
of their wide foreign availability. That's a whole class, that's not a 
major fraction.

The second area is robotics. Now, to some just the name robotics 
sends them running to their union boss. To others who have some 
comprehension of what it means, it doesn't, by the term alone, 
frighten them away. We have recommended the decontrol of those 
kinds of robots which are less sophisticated than some numerically 
controlled machine tool equipment which was decontrolled. And a 
great deal of effort has gone into packaging these kinds of recom 
mendations.

I can't tell you the many hours that I've spent in attempting to 
be persuasive. I referred earlier to things like blood analyzer ma 
chines, scientific instruments that are used for a variety of pur 
poses unrelated to military purposes.

We have some 94 classes of those kinds of equipment which we 
are persuaded are widely available all over the world and do var 
ious things, and we have not achieved success.

Senator HEINZ. Ninety-four classes is how many products?
Mr. OLMER. Maybe 1,000.
Senator HEINZ. Now, what's the problem with moving ahead?
Mr. OLMER. Well, I suppose we need to get some better lawyers. 

We're not just sufficiently persuasive in the arguments that we 
made.

Senator HEINZ. Who are you trying to persuade?
Mr. OLMER. The Defense Department.
Mr. PERLE. Lionel's got this one wrong. The problem is not that 

he needs better lawyers. It's the problem, the burden of who is re 
solving this issue. What has happened is that early on there were 
very broad controls exerted on microprocessors embedded in other 
products.

The widespread use of microprocessors is a very recent phenom 
enon. They appear now in products this year where they didn't 
appear in last year's products or the year before, and we are now 
in the process of attempting to distinguish between embedded mi 
croprocessors in equipment that has military implications and 
we're on the verge of resolving that issue.
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That seems to me the sort of issue that is always going to arise 
in trying to enact the broad guidelines given to us under any legis 
lation.

END-PRODUCTS ITEM OF CONTENTION

Senator HEINZ. Mr. Perle, I'm a little confused, though. If our 
major focus ought to be on controlling the means of production of 
this technology—and I think there's broad agreement on that—it 
would seem without having given detailed examination to these 94 
classes, that most of them have very little to do, as far as I under 
stand it, with the production of high-technology components. They 
are, as I understand them, end-products including embedded micro 
processors.

Why are these judged to he an item of contention?
Mr. PERLE. There are some end-products that have a military ap 

plication in and of themselves. Take for example test equipment or 
electronic diagnostic equipment. This is an area that is vital to the 
production and development of military equipment, but it is also 
an end item. So it's a question of making judgments in specific 
cases.

Senator HEINZ. You're talking about dual use test equipment, 
but these aren't the urinalysis and blood analyzers, though? Are 
you talking about the urinalysis and blood analyzers?

Mr. PERLE. I don't believe that blood analyzers and urinalysis 
equipment ought to be controlled for national security reasons, and 
they are not so controlled.

Senator HEINZ. I think you just settled one class.
Mr. PERLE. There are dozens of these issues, and as I say, we are 

very close to resolving them.
Senator HEINZ. Mr. Olmer, would you care to comment on that?
Mr. OLMER. I think we've made a lot of progress, Mr. Chairman. 

[Laughter.]
At least as I'm able to measure progress over the last several 

months, that's an immense step forward.
I have a comment I'd like to make, not on the question of foreign 

availability, so I'll wait until you're through with that subject area.
It's a very brief comment, but it goes to something that Senator 

Garn said earlier.
Senator HEINZ. Maybe the Chair should instruct the witnesses to 

stay at the table until the other 93 classes are resolved. [Laughter.]
SHOULD DOD MAKE INITIAL DECISION ON HIGH-TECH ITEMS?

Very well, I have one question Senator Proxmire would like to 
ask. I have one before I ask that, which is this: Mr. Perle, the GAO 
in their report of May 26, 1982, suggested that DOD be mandated 
to make the initial recommendation on high-technology items 
which are destined for Communist country purchases.

They said that would eliminate as much as 30 days of the initial 
review at Commerce since it would be sent to DOD in any event.

Would that be a good idea? Would you be willing to endorse that 
recommendation?

I'd also like Mr. Olmer to comment on that.
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Mr. PERLE. Frankly, Senator, I was unaware of that recommen 
dation and haven't given it much thought.

Senator HEINZ. I won't ask you to respond to it at sight. Maybe 
you could respond for the record and I'll ask Secretary Olmer to do 
that too.

[Reiponse to written questions from Senator Garn follows:]
WRITTEN RESPONSES FROM ASSISTANT SECRETARY OF DEFENSE RICHARD PERLE

Question. In testimony before this Committee last November, you stated the fol 
lowing: "If we fail and the pipeline is built we will have to redouble our efforts to 
contain the diffusion of advanced technology to the East that is certain to follow 
from the greatly increased hard currency the Soviets will find at their disposal." 
The pipeline is being built. Do you see any reason today to modify those remarks 
that you made last November?

Answer. Not at all. Despite the lifting of oil and gas technology sanctions against 
the Soviet Union, it does not diminish the fact that the acquired hard currency from 
oil and gas sales to Europe in the future will ease Soviet transfers of their own lim 
ited resources to supporting a military buildup. Billions of dollars will be available 
to Soviet planners to purchase needed technology from the West to strengthen key 
industrial sectors such as microelectronics which produces some bombs as well as 
TV sets. In this way the Kremlin can avoid the hard choice between guns and 
butter and have both. It also will bring on the effect of increased dependence on the 
pant of the West Europeans for Soviet energy, thereby affecting political decisions in 
the future through political blackmail which threatens to cut off energy and possi 
bly jeopardize the Defense alliance itself. There is a history of Soviet use of the 
energy weapon against members of the Soviet bloc. In fact, it was the Soviet Union 
which first suggested to OPEC members in the early 1970's to use their own oil as a 
weapon against the industrialized countries.

Question. I understand that the Commerce Department has failed to withdraw 
certain distribution licenses despite reports that the holders of the licenses have en 
gaged in illegal diversion of exports. To your knowledge, how many of these inci 
dents exist? IB this a major problem?

Answer. The answer to that question should more properly be posed to the Com 
merce Department, since it issues distribution licenses. Despite repeated requests in 
the past, Defense still is not allowed to review distribution licenses or scrutinize 
their multiple endusers, presumably because of Commerce's interpretation of 10(g) 
of the Act, which they say limits Defense review of exports only to proscribed coun 
tries. Distribution licenses are for Free-World, or so-called V and T countries, whose 
export requests Defense is not permitted to review, unless they are above a high, 
predetermined level of performance for certain computer equipment. Admittedly, 
that does not occur too often.

Question. Would you describe the arrangements that the Defense Department cur 
rently has with the Department of Commerce for the review of East-West export 
license applications? Are these arrangements adequate for the Defense Department 
to fulfill its license review responsibilities under the Export Administration Act?

Answer. Only the most narrow arrangement with the Department of Commerce 
to allow Defense to review West-West cases now exists, although Defense has en 
tered in an agreement, in principle, with Commerce for a "memorandum of under 
standing" to review certain West-West cases under particular categories. That 
MOU, however, has not yet been signed. For some time, Defense has had concern 
over exports to certain West-West countries, which serve as illegal reexport conduits 
to the Soviet bloc and to China. Defense interest is to review such exports and to 
use the MOU with Commerce as a working basis for that authority.

Question. The Defense Department has been criticized for inadequate organization 
and devotion of resources to its responsibilities under the Export Administration 
Act. How many full time positions are currently dedicated to export administration 
within the Department? What has been done during the past fiscal year to improve 
this activity at DoD?

Answer. Defense is in the process of expanding its staff to handle the review proc 
ess in an effort to be more responsive to those who seek a license. We are now in 
the process of staff expansion in Policy and in Defense Research and Engineering to 
accommodate an anticipated growth in the number of cases to be considered for na 
tional security reasons. In this context, we are beginning to computerize domestic 
and CoCom cases and, in time, intend to have an interagency networking for case
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handling. We believe this will bring on greater improvement in expediting cases 
while improving on enforcement of those cases subject to controls.

Question. You are on record as being opposed to "cosmetic agreements" on arms 
control, considering them "in the long run fatal." You have argued that they reduce 
our apprehension of danger when little has really been done to reduce the danger. 
My concern is that we will go through this exercise of reviewing the Export Admin 
istration Act, talk about all the problems, and then only take action that is cosmetic 
at best in dealing with the problems of technology transfer. That is basically what 
we have been doing for over a decade, if not longer. How can we take any meaning 
ful action that will get at the root of our problems, without dealing with the fatal 
flaws in our bureaucratic organization to stop technology transfer—and I am talk 
ing about the low structural priority given to export control and the contradictions 
involved in having it all centralized within the Commerce Department. Can any so 
lution that fails to deal with these fundamental issues be anything but cosmetic?

Answer. I would agree that anything less than a solution to fundamental prob 
lems can be cosmetic. There is no question that the Act itself needs to be bolstered 
in certain areas and we are in the process of doing that. Even after our revisions 
are before Congress, there are some areas of concern which will still need to be ad 
dressed in an effort to bring about greater enforcements of our export control laws 
while keeping in mind legitimate U.S. and foreign trade competition. The problem 
does not necessarily lie with the Act, since it has built into it the necessary discre 
tionary powers the President requires. The problem lies in its interpretation over 
the past decade and in the policy direction of previous administrations. While in 
theory Detente had certain enticements, the reality of exporting our technology to 
the USSR provided no political gains while U.S. technology and equipment were 
being diverted for military use. Up until a few years ago, there was a virtual hemor 
rhage of technology to the USSR, although efforts have been undertaken in this Ad 
ministration to curb losses through domestic and multilateral enforcement efforts. 
The effect of that drain, over the past decade, and the cost in tens of billions of dol 
lars in .added defense money to maintain our technological lead, can't be recaptured.

Mr. OLMER. I don't think it's an idea with merit for the reason 
that there'd be another paper chase.

We have licensing offices that greatly assist in the Defense De 
partment reducing the amount of time it has to spend. In consider 
ing a case, we have the relationship with the vendor. Frequently 
vendors make application without an ability—well, whether they 
have the ability or not, they fail to produce all of the information 
initially.

If it was sent over to the Pentagon, that would come back to the 
Defense Department, and—well, you've set up two channels to com 
municate with the business community and in the final analysis I 
think you'd rather increase the time than reduce it.

Senator HEINZ. One of the things that has many people con 
cerned is the amount of time it takes to get licensing decisions. Can 
we look forward to more expeditious processing of these licenses in 
the future?

Mr. OLMER. I think we're doing a pretty good job and the Defense 
Department is doing an excellent job.

Senator HEINZ. But will we be able specifically to reduce the 
amount of time?

Mr. OLMER. I think so. I think we're continuing to increase it. 
Mr. Perlo has devoted new resources——

Senator HEINZ. Continuing to reduce it, I think you mean.
Mr. OLMER. Continuing to reduce the amount of time it takes to 

reach these licensing decisions. We have, I think, an excellent 
record last year with the addition of the computer in the last 
couple of months in the Commerce Department and some creative 
efforts in the Defense Department in a similar area, the addition of 
new and better-trained people.
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I'd like to say that in the last year of 80,000 licenses that repre 
sent my calculation, 64,600 were processed in less than 30 days, 
and less than 2,000 took 6 months.

Mr. PERLE. If I could offer one other statistic, Mr. Chairman. 
When we took over this responsibility, only 10 percent of the cases 
that came to the Department of Defense were turned around 
within 30 days. In the last 6-month period we were able to turn 42 
percent of the cases around within 30 days. We are continuing to 
improve at that rate.

Senator HEINZ. Mr. Perle, this is a question that Senator Prox- 
mire has suggested that I ask for him.

Mr. Gray of the National Machine Tool Builders, says that the 
Japanese and others continue to ship machine tools to Communist 
countries, despite the Cocom proscriptions, enabling the Japanese 
to be more competitive in the U.S. market, where they're increas 
ing their market share.

NEED FOR JAPANESE COOPERATION

What do you say to that? Do the controls make sense on U.S. ex 
porters, when the Japanese will make the sale? How can we get 
the Japanese to cooperate?

Mr. PERLE. I think you have made proposals that Lionel was re 
flecting on a moment ago that would be a very powerful club in the 
closet. If the President had the authority to terminate imports 
from a Japanese machine tool building company which violated the 
regulations and, in violation of those regulations, sold machine 
tools to the Soviet Union, the company would have to think twice 
before putting at risk the American market, which is much larger 
for the Japanese machine tool building industry.

Senator HEINZ. So with that kind of authority, you think we can 
break the vicious circle of, if we don't sell, the Japanese or some 
body else will sell to the U.S.S.R. They get the sale and our indus 
trial base is undermined, while the Soviets have their technological 
base enhanced. Do you think that kind of authority will really 
make a difference?

Mr. PERLE. I believe it would. This is a persona) view. There's not 
yet an administration view on this. The alternative is to submit to 
the lowest common denominator, because there is a violator some 
where in the world, essentially disestablish controls. That, I think, 
would be irresponsible. So we've got to do the other thing and im 
prove our ability to persuade the others.

Senator HEINZ. The other question, I guess, is why should we 
continue to provide the Japanese, or for that matter, Western 
Europe with a costly defense umbrella, if they're determined to un 
dermine our national security by selling or permitting the sale of 
this kind of sensitive technology to the Soviet Union?

Mr. PERLE. Because that umbrella keeps us dry as well, Senator. 
I think that we have to continue to try to persuade them that 
we're all under the same umbrella, and if they put holes in it, 
we're all going to get wet.

Senator HEINZ. We're holding up more and more of the umbrella 
all by ourselves.
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Mr. PERLE. The separate issue of the sharing of tho defense 
burden within the Alliance will also require some attention. That 
isn't as big as it sometimes seems to be. I think we're making prog 
ress. I have to say that it is only in the last couple years that a 
concerted effort has been made to go to the allies to lay out the 
sort of elements we were discussing in the closed session this morn 
ing.

In principle, there is broad agreement, but they re taking a very 
skeptical attitude. They're saying, "Show us concrete results of 
profligate transfers." We are doing so, and they're gradually 
coming around.

It would help if vve had additional leverage to persuade them.
Senator HEINZ. I must say the descriptions that I've heard today 

of the Cocom process, from Dr. Schneider and others, do remind me 
a little bit of our trade negotiations with the Japanese. We know 
how successful they've been.

I have one last question for Secretary Olmer, who I won't ask to 
respond to that, but this is not on the subject of the Export Admin 
istration Act, it's on a different subject.

JUMPING AHEAD OF THE LINE TREATMENT

I note that there's been a request under section 736(c) of the 
Trade Agreements Act of 1979 for a waiver of deposit of estimated 
duties in the case of seamless steel pipes and tubes from Japan. 
That's the Sumitomo case. I also understand that a tentative deci 
sion may have been made to approve that request. Since I under 
stand that none of the required information has been presented 
yet, and since the Commerce Department is far behind in its regu 
lar section 751 reviews, I'm surprised you might be considering 
granting such a request, let alone considering it, in view of many 
other factors, not the least of which is unemployment in the steel 
industry.

Let me ask you this: Is my information correct?
Mr. OLMER. Your information is partially correct, Mr. Chairman, 

correct to the extent that I have instructed our Import Administra 
tion to indicate to the respondents in that oase, the Sumitomo 
Corp., that we would be willing to receive data that they were free 
to provide, to enable us to recalculate the deposit rate. It is an ordi 
nary course of business procedure. Indeed, we have done this in the 
last year or so to other respondents. It is in recognition of the fact 
that the period of the investigation sometimes has transpired well 
before the period of the deposit rate. We're talking about a differ 
ence of well over a year or so.

If the respondent is able to gather documentation and verify doc 
umentation, which we will, ourselves, verify, to demonstrate the 
need to rejigger the deposit rate, we will do that, but we haven't 
suspended anything yet.

Senator HEINZ. Have you made a commitment, though, upon the 
receipt of that information, to go ahead and do that on an expedit 
ed basis?

Mr. OLMER. No, to evaluate it, to consider it, and if we find it 
meritorious, then we'll do it, but no commitment's been made to 
accept.
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Senator HEINZ. My question wasn't as to whether you have de 
cided to accept it, my question is whether you're jumping it ahead 
of other kinds of requirements.

Mr. PERLE. No. It's not getting head of the line treatment. It's a 
process that's available to anyone, and we'll do it in accordance 
with the statutory procedures and nothing more than that.

Senator HEINZ. Isn't it true that you're pretty far behind in your 
section 751 reviews?

Mr. OLMER. Those are annual reviews and, yes, we are far behind 
in annual reviews, but there is a procedure that you have identi 
fied as 736(c), which allows a petitioner to come in for certain spe 
cial circumstances which, if they feel, warrant an accelerated 
review, we'll do it. We've indicated a willingness to do it, but it 
doesn't mean that we're going to jump that petitioner, that re 
spondent ahead of anybody else.

Senator HEINZ. Secretary Olmer, thank you.
I thank Senator Tsongas for allowing me to impose on his time, 

because he's going to testify shortly.
"BASE CANARD"

Mr. OLMER. I wonder, Senator, it's not an appropriate closing 
statement or anything, but some information came to me that en 
abled me to use the term that I dearly love and rarely have the 
opportunity to use, called base canard. It refers to an accusation 
against the Department of Commerce's export licensing responsibil 
ities in the last couple of weeks, involving a case to a European 
government.

I have just received information in the case that Senator Garn 
referred to, in which we authorized the transfer of equipment to 
Switzerland, when that equipment was sold to the Soviet Union, 
that that was evidence of our dereliction of duty. I just want to say 
that that was a case demonstrating not only resolve and discipline 
on the part of the Department of Commerce, but of ultimately the 
impossibility of guarantees. The fact is that the application was 
held up for a lengthy period of time, I wonder even if beyond the 
statutory limits that you certify we must reduce, pending our in 
vestigation of the end user.

When we got information on that end user in Switzerland, it led 
us to be somewhat suspicious, and so we solicited a guarantee of 
the Swiss Government. We received it. We received their compli 
ance with the provisions of that guarantee process. We got a re 
ceipt from the Government authorities after the equipment was re 
ceived, and then 1 month later, an acknowledgement that some 
thing happened, and it slipped through their fingers.

Now I know of no way that, short of pfbviding a person to sit on 
top of that piece of equipment that we're going to guarantee that it 
never goes beyond the source for which it was intended. The identi 
fied source was a legitimate source. The transfer was a legitimate 
transfer. The guarantees we received were more than reasonable.

So it leads me to believe that perhaps some of the sources of bad 
stories about the Commerce Department might themselves be in 
vestigated.
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Senator HEINZ. Was this the one that was stolen off the loading 
dock?

Mr. OLMER. I doubt it very much. It was delivered to the consign 
ee, inspected by government officials in Europe and identified as 
the proper piece of equipment, with proper documentation, and it 
was given to a proper recipient, and a month later it disappeared.

Senator HEINZ. Disappeared. You mean it was stolen?
Mr. OLMER. It may have been stolen. It's an embarrassment to 

the foreign government who had acted responsibly.
Senator HEINZ. It should be an embarrassment to the foreign 

government.
Mr. OLMER. And it was. I dare say, we have a few on our record.
Senator HEINZ. Mr. Perle, do you know anything about this case?
Mr. PERLE. I just wanted to say that as against the embarrass 

ment of the foreign government, on the ability to stop import from 
the company involved, you'd be better off if you had tne ability to 
stop the imports.

Senator HEINZ. That point is well noted.
Gentlemen, thank you very much. We appreciate your being 

here.
[Response to written questions of Senator Garn follows:]
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RESPONSE TO QUESTIONS SUBMITTED BY SENATOR GARN FROM l.IONI-1. OUffiR

QUESTION NO. 1:

Has the Office of Export Administration or the Office of Export 
Enforcement undertaken any audits of distribution licenses in recent 
years? If so, would you describe the nature of the audits, how many 
were conducted during FY'83, which licenses were audited, and what 
were the results and follow-up? If not, why not?

ANSWER:

When this Administration took office there was only one full-time 

person responsible for the handling of distribution licenses, and 

audits of those licenses, given the paucity of personnel, were not 

possible. In November of 1982, through internal reprogramming of 

resources within ITA, we added three additional staff to the 

distribution license program and plan to reinstitute audits in the 

near future.

In addition we have also established an internal working group to 

conduct a comprehensive assessment of the distribution license 

process toward identifying any problems in the distribution license 

program and proposing specific resolutions for those problems. We 

also have underway a major effort to ' ..-.puterize all of the 

distribution licensing information including all consignees and 

amendments to the distribution licenses on our new Export 

Administration computer. We expect the major part of our 

computerization effort to be completed within 60 days.

In August of 1982, we also communicated to Defense, State and the 

Department of Energy some proposals for identifying sensitive 

technologies and commodities which would no longer be eligible for 

distribution licenses. We are continuing to analyze additional
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technologies and commodities that might also be excluded from 

distribution license eligibility.

Distribution licenses are an important mechanism for American 

companies with extensive business overseas. We presently have 650 

distribution licenses with a total of 19,000 consignees. The 

distribution license enables a company to keep from submitting 

individual validated licenses when their business is such that there 

are a large number of repeat shipments to a large number of 

consignees throughout the Free World. For example, one large 

electronics firm would require 17,000 individual validated licenses' 

a year if the distribution license mechanism were not in place.

Again, our ongoing effort to computerize the distribution license 

information and to assess any problems or weaknesses in the system 

should be completed shortly.
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QUESTION NO. 2:

There are reportedly more than 50 RGB officers and at least 25 GRU 
agents assigned to the Soviet Consulate in San Francisco in order to 
be close to the nearby Silicon Valley. Would you describe the 
resources of the Office of Export Enforcement in the San Francisco 
arei.

ANSWER:

The San Francisco Field Office of the Office of Export Enforcement 

(OEE) currently has ten experienced criminal investigators assigned 

to perform enforcement functions pursuant to the Export 

Administration Act (Act) and the Export Administration Regulations 

(BAR); this is their sole mission. Two additional investigators are 

being recruited, in addition to the permanent staff, this field 

office may call on the assistance of additional criminal 

investigators from the Office of Export Enforcement's Washington, 

D.C., headquarters to meet operational needs that may arise from 

time to time.

OEE special agents also conduc joint investigations with the FBI 

and the Customs Service to the extent such investigations pertain to 

suspected violations of the Act or the 2AR.
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QUESTION NO. 3;

Some have said that there is currently a hemorrhage of technology 
going to the Soviets rather than just a leak. Others have suggested 
that the problem is real]y very small and that even if there is a 
leak it is a slow leak. You have access to the intelligence 
information and have had now over two years of experience with this 
whole problem. How would you describe the rate of transfer to the 
Soviet bloc? is it indeed a "hemorrhage"?

ANSWER:

The flow of high technology products to the Warsaw Pact must be 

termed a "hemorrhage", rather than a mere leak. The CIA's 

unclassified version of its report, "Soviet Acquisition of Western 

Technology", verified the fact that the USSR's acquisition efforts 

have been not only massive, but have been planned at the very 

highest levels of government. The commercial sector, which 

generally is not adequately protected against penetration by hostile 

intelligence services, is being targeted for industrial espionage 

and theft. This has become one of the most productive areas for 

Soviet and East European acquisition of Western technology.

QUESTION NO. 4:

Until just recently, there had been no ministerial-level meeting of 
COCOH for over twenty years, although problems with multilateral 
cooperation in export control has been a continual problem over the 
years. To your knowledge, or according to Department records, 
during those two-and-a-half decades, did any high level official at 
the Commerce Department make a formal request for ministerial 
meetings of COCOM to be held?

ANSWER:

Over the years, there have been many discussions with COCOM members 

on COCOM control . "-v.-s. Frequent bilateral meetings were held, in 

which technical and policy views were exchanged at a working level.

Whereas the desirability of high level consultations may have been 

discussed in the Economic Defense Adv'sory Committee (EDAC) 

structure, there are no Commerce recbrds of such discussions or of 

requests for any COCOM ministerial meetings.

20-617 0-83-14
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QUESTION NO. 5:

Commerce Department officials have stated that Foreign Commercial Service Officers may be used to assist in foreign investigations of export control enforcement cases. Vet, the primary mission of FCS officers is to promote U.S. trade abroad. How can they be credible in promoting U.S. trade abroad if they are also being used for enforcement purposes? How can they be trusted by foreign business contracts?

ANSWER;

FCS personnel can assist in foreign investigations by helping 
obtain information on the reputation of foreign purchasers and 
end-users of strategic U.S.-origin technology. such information 
is needed in making informed licensing decisions.

Reputable foreign firms generally realize that cooperation with 
FCS personnel will help facilitate trade, rather than restrict 
it. Accordingly, the majority of reputable foreign firms 
cooperate in a timely and thorough manner with FCS personnel.
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QUESTION NO. 6;

A U.S. Mission was recently sent to the COCOM countries to 
discuss the international export control enforcement efforts. 
This Mission was headed, I understand, by the Commerce 
Department and was initiated by the Commerce Department as 
well, with assistance from the State Department. Would you 
describe for the Subcommittee any memorandum of understanding 
that you had at the time of this Mission with other U.S. 
enforcement agencies that would give you a basis for pursuing 
negotiations with foreign governments on the technicalities 
of international export enforcement? For example, who did 
you tell the foreign governments would be the lead U.S. 
agency for directing our foreign investigations, and on what 
basis was this agency named?

ANSWER:

The bilateral discussions to which you refer were aimed at 

improving the mutual efforts of COCOM countries in 

controlling illegal diversion of high technology 

commodities and technical data to proscribed destinations. 

They were the result of three years of preparatory work 

primarily by the Departments of State and Commerce. In view 

of the primary investigative and enforcement role accorded to 

the Commerce Department under the Export Administration Act, 

it was fitting that a senior official of the Department chair 

the ad hoc interagency group that prepared for the talks, and 

that he lead the American delegation in the round of 

bilateral discussions. No specific representations were made 

to any foreign officials regarding the designation of "a lead



204

U.S. agency" foe the conduct o£ the overseas aspects of 

investigations.

Further, from the inception of the interagency group on COCOM 

bilaterals on enforcement, representatives of U.S. Customs, 

FBI, State Department and Justice Department, attended the 

planning meetings which were held to prepare the U.S. 

delegation visits to various COCOM countries.

The bilateral discussions did not involve "negotiations" with 

foreign governments on the technicalities of international 

export enforcement, but rather focused on improving the mutual 

efforts of the United States and its COCOM allies to control 

illegal diversion of high technology commodities and technical 

data to proscribed destinations. Accordingly, no memorandum of 

understanding witn U.S. enforcement agencies was necessary for 

Commerce and the other agencies involved in the bilateral 

discussions to engage in a dialogue on these enforcement issues 

witn various COCOM members.

The Department of Commerce will continue to conduct its key 

responsibilities under the Export Administration Act in the 

spirit of mutual cooperation with other government agencies 

that is necessary to attain the best possible enforcement 

results.
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QUESTION NO. 7;

Why were these meetings held c-itside of the COCOM structure?

ANSWER:

These meetings were not held outside of the COCOM structure, but

were an integral part of our participation in COCOM. They represent

one example of the ongoing efforts by the Administration to improve

the efficacy of COCOM. They were aimed at improving the mutual

efforts of this country and its COCOM Allies to control the illegal

diversion of high technology commodities and technical data to

proscribed destinations.

Commerce and certain other departments/agencies which have 

responsibilities under the Export Administration Act traditionally 

meet on a bilateral basis with COCOM countries in advance of 

scheduled COCOM high level or subcommittee meetings. These meetings 

serve to seek support for positions the U.S. government expects to 

take or issues our government intends to raise at such high level or 

subcommittee meetings. This practice was followed prior to the 

January 1982 High Level Meeting and prior to the May 1982 COCOM 

Subcommittee meeting on COCOM harmonization and enforcement. Such 

bilateral meetings are part of our government's participation in the 

COCOM community.

QUESTION NO. 8;

is the Commerce Department satisfied that commercial considerations 
are given full and appropriate consideration by the State Department 
in its licensing decisions pursuant to the Arms Export Control Act?

ANSWER;

Arms and munitions exports are not normally considered on the basis 

of economic considerations. Therefore, the Department of Commerce 

would not be involved in such decisions. However, Commerce can 

provide technical information if requested.
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Senator HEINZ. Our next witness, whom we commend for his pa 
tience is Senator Tsongas.

STATEMENT OF PAUL E. TSONGAS, U.S. SENATOR FROM THE 
STATE OF MASSACHUSETTS

Senator HEINZ. Let me apologize to Senator Tsongas. I was not 
a'ware that he had a month or so earlier requested to testify before 
the committee today. I'm sure through some kind of oversight his 
name failed to appear on the witness list, and I want particularly 
to apologize to him.

Senator Tsongas, you are welcome to this committee.
Senator TSONGAS. Mr. Chairman, I have spent more time on this 

committee today than I did when I was on the committee. It's good 
to be back.

I had a prepared statement I was going to read. I have copies at 
the desk there, and if anybody is still in the audience when I finish 
speaking, they can get a copy of that.

There are specifics in my testimony which I'm sure your staff 
will read and maybe are already aware of them, some of them, by 
the way, paralleling the recommendations in your bill. But let me 
just comment that after what has happened this morning, the issue 
is not specifics, the issue is attitude. We can't resolve the philo 
sophical question, I think the mechanics can pretty much take care 
of themselves.

I find the Defense Department's testimony intriguing. I serve, as 
you know, on the Foreign Relations Committee. The testimony 
before that committee is that the Soviets are ahead of the United 
States in every area of military weaponry. Then they come in here 
and say that if we're not careful, they might catch up with us.

MINDLESS DECISIONMAKING

Now I've had some experience, as you have, at competition in my 
lifetime. This may be the only case in a two-man race, where the 
person who was second was worrying about being overtaken. You 
can't have it both ways. Either we're behind or we re ahead, but we 
cannot be simultaneously behind and ahead, which is the argument 
that has been made. It is also, by the way, the same argument 
made to us by those who gave us the Soviet pipeline decision, and 
there was some reference to mindless decisionmaking.

If the Soviet pipeline decision is not a classic issue of mindless 
decisionmaking, I don't know what is. The same people made the 
argument against rationale export controls, and these are the same 
people who fault Secretary Shultz in his attempt to reverse that 
pipeline decision.

A few more of those, and Uncle Sam's going to be walking 
around with his shoes full of bullet holes, to the advantage of the 
Soviets.

Second, the Kama River project. Talk about the reference made 
to "base canards," the Kama River project is an old red herring, 
literally, and to march that out, I think, is an insult to the commit 
tee and to the Congress. The greatest threat of the Kama River 
project would have been if the Kama River project had been denied 
and they went to the Japanese for trucks.
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Senator HEINZ. Actually, Fiat was the contractor.
Senator TSONGAS. That s right. I'd be far more worried about the 

Soviet capability in Afghanistan with Japanese equipment than I 
would be with Fiat and U.S. equipment. That would really have 
strengthened their capability. And I think it was in our national 
interest they came to us and the Italians rather than going to the 
Japanese.

Another example of that kind of attitude is the buoy they 
brought in here, that somehow that would shock the committee 
into sensitivity about what the Soviets were doing.

It never ceases to amaze me, since we do the same thing, that 
somehow they can assume that we would react in such a simplistic 
way.

Let me give you some of the examples of the concerns that we've 
had. I've been involved with the project of trying to sell Boeing 
767's to the Ethiopian Airlines. That was held up because of a laser 
gyroscope which cannot be reverse-engineered, which is on the 
Airbus competitor of the 767. And the argument was made by the 
Defense Department that it could not be given to Ethiopia, since 
they have ties with the Soviets, but the Ethiopians went on to buy 
the Airbus and get the same technology, neither of which can be 
reverse engineered. A major loss would have occurred, had that de 
cision been sustained. And I just think it's an example of what 
we're living with.

One of the more advanced technologies is in a toy called Speak 
V Spell. I don't know if you're aware of that.

Senator HEINZ. It's almost as popular on the other side as the 
Kama River truck plant.

Senator TSONGAS. Well, I'm proposing, as part of the Act, that we 
set up armed guards at every Toys R Us store in our area to make 
sure that no Soviet agent sneaks into the toy store and buys Speak 
V Spell.

The final point I would make, and the specifics I would leave 
either to your questions——

Senator HEINZ. If you're not careful that's going to end up in the 
Democratic jobs bill. [Laughter.]

Senator TSONGAS. Well, it's better than most of the things that 
are in there. [Laughter.]

The final, and I think the obvious point is that a lot of things in 
this country are stamped "Made in Japan." So is our policy on 
export controls. The Japanese must be delighted by all of this.

What we're engaged in is unilateral disarmament in one particu 
lar sphere. Unless you have multilateral decisionmaking, all we're 
doing in essence is destroying the U.S. reputation for reliability 
and credibility.

That only plays into the hands of the Japanese, the Germans, 
the Swiss, the French, and everyone else. I think your initiative on 
foreign availability is very important. And I would hope we'd get 
away from feel-good legislation, and ask very realistic pragmatic 
questions about how the real world operates, and how we exist 
within it.

And I would hope at the end of all this discussion, we would 
make the Defense Department tell us once and for all, are we 
ahead, or are we behind?
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I think that would be a major step forward in understanding 
where we all are. The specifics I leave to my testimony, much of it 
is their initiatives.

And if you have any questions, I'll be glad to answer them.
[Complete statement follows:]
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Testimony of Senator Paul Tsongas March 2, 1983

Uc'fore Lhe Internal ion.il Finance- ;ind Monetary Policy Suijcoiiim i t U:u 
of the Senate Committee on banking, Housing and Urbi.it Af fairy

Mr. Chairman and Members of the Committee:

I appreciate the opportunity you have given me today to comment on the conduct 

of U.S. export cont rol pol icy as it is pursued under the Export Adnu n i sL r;it ion 

Act, now before the Conmittee for reauthori^at ion.

The debate over re authorization occurs at a t ime when concern runs deep

over twin goal s of the Act: to provide- protect ion Lor nat ional secur i L;y

and the conduct of foreign policy, and to encourage exports by U.S. business.

I don 't bcl ievt.' this ocCMSsion shoul d be L rented as ;in opjiorL un i Ly to jiursut1

one goal at the expense of the other. The proposals set forth by Members of the

Committee, in particular Senator Heinz and Senator Garn, demonstrate to me

that there are many constructive changes that cap. be made to improve efforts

toward both goals. I would like to commend you for your efforts in that direction.

I wauled to testify before you today to convey a mubsjge that I have received 

from small businesses and large finis all across Massachusetts. It is a simple 

message of frustration. Current export control policy is frustrating the 

efforts of many businesses to compete in growing international markets. 

We are dulling our competitive edge, and it is not clear that we are 

serving any other public purpose by so doing.

For example, current export control procedures arc. effective in slowing

the exports of toys like Speak 'n 1 Spell, a learning game that can be bought

in any toy store.
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They remain inadequate, however, to deal with the serious national .security 

threats documented by this Committee, Senator Nunn's special investi yal ion, 

and others.

I believe we can both improve our efforts to restrict the flow of strategic 

Lecli no logical informal ion to unf rioiul ly mil inns and rt'ducu bar rl L-L'.S lu export s , 

This can be accomplished by stream! in inj; our uxpurt control effurLs Lu meet. 

newly emerging economic circumstances . for example,

(1) Tec_hngj_ggy __g_xjjpr_i_s are ^-rowijig-_kn VQ>.UT1.C iin ^ economic ^Jj^n i-fjjcajux^.

in the third quarter of 1982, the U.S. registered a $2.'} billion trade 

deficit for goods and services, the worst performance in four years. 

Only technology products made a positive contribution to the manufacturing 

trade account. Technology exports will increasingly be the sou ret- oi; 

economic growth opportunities. This means a greater number of products 

that will require review, and a greater share of our economic activity 

that will be dependent on expeditious review. We must find a way to shift 

our enforcement efforts from specific products to geno ri t technolog ies that 

may have sensitive military applications. Otherwise, frustration 

by all parties with export controls is bound to grow.

(2) Internal! o n al C o rnpu t i^i oji^ J^s Growing in Co_n_l_r_o lied i J r o djj c t A re a s .

Greater competition abroad raises the concern by U.S. businesses over

delays in processing export requests. A delay here is a competitive

plus for an overseas firm. The specter of growing international competition

fueled the consternation of U.S. firms over the damage done to their

reputation as reliable suppliers as a result of the ill-advised

pipeline sanctions of last year.
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Greater competition from abroad also frustrates efforts to impose 

effective controls. Greater attention must be paid to the question 

of foreign availability for products under export control here. 

Increasingly, we must recognize that only multilateral action can produce 

effective export control. Unilateral efforts are doomed to 

adding only additional frustration.

(3) Technological Change is Growing and the Frontier is Increasingly a 
Commercial One.__________________________________

Testimony by one of my constituent firms here today will demonstrate 

that we currently continue to treat technology that can be purchased 

at any Radio Shack as subject to control. We need to review technologies 

requiring export monitoring, and we need a process with the capability 

to conduct such reviews more frequently and expeditiously.

Lastly, the rapid commercialization of new technologies and the 

growing markets for such products has resulted in sigtnificant 

technological advances being initiated by commercial rather than 

military applications. Increasingly, technological advances 

flow from the commercial sector to the military, This frustrates 

export control efforts. Any effort to expand export controls over 

conmercial technology may damage the long-term competitiveness of 

our Industry and slow the rate of technological advance. This in turn 

can only harm our capability for defense.

It is my hope that the final effort of this Conoittee will give a clear mandate 

to whoever nay be responsible for administering our export controls to review
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those products and technologies currently covered with l.iiesL- IH-W economic 

circumstances in mind. Such a review could dramatically streamline current 

enforcement efforts. There is ample evidence thai, such a streamlining 

is very necessary. Of the 76,677 export licenses reviewed in FY82, 

98.82! were grunted export 1 ice uses. Too much administrat ivo. time is being 

consumed on routine requests. liven the narrowly drawn militarily critical 

technologies li»i cove i;s over 700 pages. The Nat ional Academies of Science 

and Engineering have endorsed the need to radically reduce the overall size 

of the list to concentrate only on technologies that are u ruly critical to 

national security.

I would like to conclude by mentioning a few specific measures that I believe 

can contribute siglnificantly to an effort to streamline our current 

control mechanism:

(1) The development of a comprehensive operations license which would allow 

multiple exports to approved recipients over a specified period 

would encourage review of technologies rather than specific products. 

This would also dramatically alleviate the compliance burden for both 

business and government.

(2) Simply remove controls on any good for which a significant number of

license requests have beun reviewed, and for which none have been denied, 

during a given year. This would focus enforcement efforts on those 

areas where the need is greatest.
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(3) I commend calls for a quarterly review of Fedora] efforts to .-IAHOS.S foreign 

availability for controlled products.

(4) Export Controls should not be imposed solely on the basis that a product 

contains a mic»processor, or any imbedded technology that Joes not 

carry a national security concern. Many firms in Massachusetts engaged 

in robotics for industry or instrumentation have found their products 

stopped j at the wharves because they had inserted microprocessors 

in their machinery that they could purchase at a hubby shop. 

(Report control administration must keep up with the pace of technological 

change if it is to avoid acting as a brake on such development.

I believe that a streamlined export control adminstration would allow both 

improved protection of vital national security interests and reduced barriers 

to trade. I will do everything I can to support the Committee's efforts 

toward that end.

Thank you.
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Senator HEINZ. Just one. First of all, I want to commend you on 
some very eloquent testimony. In terms——

Senator TSONGAS. You mean what I said, or what I gave in the 
written statement?

Senator HEINZ. I didn't read what you said, but I heard what you 
said. What I wanted to ask you about is whether you have any spe 
cific suggestions to improve the legislation, change it in any way.

SUGGESTION TO IMPROVE LEGISLATION

Senator TSONGAS. Well, one of the ideas, the basic thrust of what 
we're saying is in essence, put the burden of proof on the Com 
merce Department—why the technology should not be allowed to 
be exported.

I had introduced an amendment some 2 years ago, when Richard 
Perle was still working with Scoop Jackson, on indexing, so that 
you would in essence index technologies over time, so that you'd 
have no capacity for just adding it to the list.

Some of that passed. Some of it did not. That was the basic ap 
proach. Another idea, for example, is to have a regulation whereby 
if the technology is accepted within the year for export, that would 
automatically take it off the control list, unless there's a showing 
why it should stay on the list. The presumption, therefore, is that 
it be removed from the list; not that it just stay on there for an 
other review and another review, and another review.

Part of the foreign availability report that you had referred to is 
another one that we would suggest. Almost a similar example, is 
nuclear reactors. One of the ideas that has been talked about is a 
kind of cookie-cutter qualification of particular reactors. You build 
one reactor. It's certified; then you can build the others without 
having to go through the same process.

There would be certain companies where they would be allowed 
a certain export capability within a particular technology, without 
having to go through recertification every time.

A variation of that technology should be introduced. The ques 
tion is not the mechanics; the question is whether. There are a lot 
of ideas out there. Most of the associations have testified that they 
are willing to do some of these, and give you others.

The question is whether we're committed to a viable policy given 
the condition of the Nation's economy and the need to export. We 
need to be sensitive to national security interests, but not be para 
noid.

Once we arrive at that philosophy, the mechanics in this case, I 
think, pretty much take care of themselves

Senator HEINZ. Senator Tsongas, thank you very much. We ap 
preciate your patience.

Senator TSONGAS. I would also commend the chairman for his 
pragmatism. Even though I had hoped to rejoin this committee, I 
must say that Senator Lautenberg is going to be a very valuable 
addition in thp"3 deliberations.

Senator HEINZ. He is very faithful in his attendance.
Senator TSONGAS. A characteristic I see shared.
Senator HEINZ. Much more so than some people, Senator Tson 

gas. Thank you.
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May I ask our last group of witnesses, if they're still here, to join 
us? Mr. Gerald Gleason, Mr. James Gray, Mr. Vice Henriques, Mr. 
Alien Frischkorn, Mr. J. A. DeRose.

STATEMENT OF GERALD GLEASON. SCIENTIFIC APPARATUS 
MAKERS ASSOCIATION, VICE PRESIDENT OF THE FOXBORO 
CO., FOXBORO, MASS., ACCOMPANIED BY JAMES A. GRAY, 
PRESIDENT, NATIONAL MACHINE TOOL BUILDERS ASSOCI 
ATION; VICO HENRIQUES, PRESIDENT, COMPUTER & BUSINESS 
EQUIPMENT MANUFACTURERS ASSOCIATION; ALLEN R. 
FRISCHKORN, ELECTRONIC INDUSTRIES ASSOCIATION, ASSIST 
ANT VICE PRESIDENT, GTE CORP.; AND J. A. DE ROSE, SEMI 
CONDUCTORS INDUSTRIES ASSOCIATION, PROGRAM DIRECTOR 
OF PUBLIC AFFAIRS, IBM
Senator HEINZ. Gentlemen, we welcome you. We apologize we 

kept you waiting longer than we intended. Hopefully, we've 
learned a lot from the administration. They still have a few things 
we don't fully agree on yet, between themselves.

Mr. Gleason, would you proceed? Your're the first witness on the 
panel.

Mr. GLEASON. Mr. Chairman, if you will, Mr. Henriques will give 
the overview for the panel.

Senator HEINZ. Fine. Mr. Henriques?

VICO HENRIQUES, PRESIDENT, COMPUTER & BUSINESS 
EQUIPMENT MANUFACTURERS ASSOCIATION, WASHINGTON, D.C.

Mr. HENRIQUES. Thank you, Mr. Chairman. I am Vico Henriques, 
president of the Computer & Business Equipment Manufacturers 
Association.

We will represent 41 companies, and have, during the past calen 
dar year, 1982, contributed to a positive trade surplus of $6.5 bil 
lion.

At the outset of our remarks, we'd like to compliment you and 
the committee for holding these hearings. Also for introducing 
S. 397. We note that the related bills introduced by Senator Garn 
and by Senator Nunn would seem to improve export administra 
tion laws.

We believe these bills will pumote useful discussion of the need 
to extend and amend the Export Administration Act of 1979.

What I would like to do at this point is to provide an overview 
and a summary of our statement, and introduce the subjects which 
will be discussed later.

Our statement, which I would appreciate being placed in the 
hearing record.

Senator HEINZ. Without objection, your full statement and the 
statement of all the panel members will be placed in the record.

Mr. HENRIQUES. Thank you, Mr. Chairman. Our statement has 
been endorsed by the Business Roundtable, as well as the associ 
ations here present, in its general content and construct.
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NEED FOR NATIONAL SECURITY EXPORT CONTROLS

We recognize the need for and support the national security 
export controls of militarily critical products, and the technical 
data or know-how that facilitates their production.

We believe that this goal can be accomplished by such measures 
as concentrating enforcement efforts on products and technical 
data that are truly militarily critical, improving multilateral con 
trols, encouraging the voluntary compliance and cooperation be 
tween the U.S. Government and exporters.

And additionally, we think it's essential that there be effective 
implementation of the foreign availability provisions of the act.

We stress that only effective multilateral export controls, focus 
ing on East-West trade can promote our national security interests.

We welcome S. 397's recognition that the United States must de 
velop an effective and workable regime to control transfers of mili 
tarily critical technology.

And in the written statement, we see the appropriate framework 
for such a regime, and provide details of the validated licensing 
that would be required under the comprehensive operation of the 
license, which will be discussed later.

I would like to summarize both the general principles and recom 
mendations which were contained in our statement. First of all, we 
believe that it's essential to establish effective export controls on 
goods, and more significantly, technologies from all sources which 
can make a direct and significant contribution to the military capa 
bilities of specific adversary countries.

We believe this goal can be achieved through the improved im 
plementation of controls, rather than expending the scope on 
export control authority.

Militarily critical goods and technologies are available in most 
Western industrial countries, and in many advanced developing 
countries, such as Israel, Brazil, and Argentina.

The U.S. Government must seek multilateral agreements with 
our allies, and bilateral agreements with nonadversary countries, 
as the only effective means to deny access to such goods and tech 
nologies by adversary countries.

The goal of effective regulation under national security export 
controls is to deny adversary countries access to militarily critical 
goods and technologies through legitimate commercial channels.

And to force such countries to employ illegal means when they 
attempt to acquire such goods and technologies. This goal can only 
be achieved through measures which promote voluntary compli 
ance by responsible companies, to the maximum extent possible.

It may be necessary to improve national security export controls 
to deny access to truly militarily critical technologies, keystone 
equipment and keystone materials.

However, many technologies developed for commercial use are 
more advanced than technologies currently used for military pur 
poses.

Export control measures which put U.S. high-technology compa 
nies at a competitive disadvantage to foreign companies in Western 
markets, adversely affect our national security in the long run, and 
must be avoided to the maximum extent possible.
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In order tc improve national security export controls of critical 
technologies, keystone equipment, and materials, it is essential 
that the items on the militarily critical technologies lists be limited 
to those which can make a direct and significant contribution to 
the military capabilities of specific adversary countries.

Effective enforcement is possible only if enforcement activities 
focus on a limited group of truly critical items.

Our recommendations are summarized as the EAA extension 
must direct the administration to continue to intensify its efforts 
with the Cocom and other governments, to negotiate effective mul 
tilateral controls.

The acts prohibit the Department of Commerce from requiring a 
national security validated license for exports of goods or technol 
ogies, other than the critical technologies, equipment, and materi 
als, subject to multilateral controls to Cocom countries.

The act should prohibit the Department of Commerce from re 
quiring U.S. national security reexport controls on goods and tech 
nologies exported to Cocom countries, and subsequently proposed 
for reexport to adversary countries and to other Cocom countries.

When such goods and technologies are subject to multilateral se 
curity controls, the act should require the Department of Com 
merce to impose less stringent national security licensing require 
ments on exports of goods and technologies to nonadversary, non- 
Cocom countries, which agree bilaterally with the U.S. Govern 
ment to impose national security controls on exports and reexports 
which are similar to or identical with Cocom controls.

We should prohibit imposition of unilateral national security 
export controls on goods and technologies which are available from 
foreign sources, except in extraordinary circumstances.

Finally, we should require national security export controls im 
posed unilaterally by the U.S. Government on goods and technol 
ogies to terminate 1 year after the date on which they're imposed. 
If such goods or technologies are available from foreign sources. We 
should prohibit extensional renewal of the national security con 
trols on such goods and technologies, unless Cocom countries agree 
to multilateral controls for such goods and technologies.

That, Mr. Chairman, summarizes the positions that we've es 
poused in our written statement. In the interest of time, I would 
like tc stop now, and turn to other members on the panel.

Unless you wish to ask questions.
[The complete statement and response to written questions 

follow:]

20-617 0-83-15
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STATEMENT OF COMPUTER AND BUSINESS EQUIPMENT 
MANUFACTURERS ASSOCIATION

I, INTRODUCTION

Mr. Chairman and members of the Subcommittee, my 

name is Vice Benriques, and I am President of the Computer and 

Business Equipment Manufacturers Association (CBEMA) which 

represents 41 companies. During 1982, CBEMA member companies 

had revenues in excess of $75 billion, employed more than one 

million people worldwide, and had a trade surplus of $6.5 

billion. Because the CBEMA companies are so involved in high 

technology trade and investment, we welcome the opportunity to 

comment on the bills now pending before the Congress relating 

to the renewal and amendment of the Export Administration 

Act (EAA).

At the outset, we would like to compliment the 

Chairman of the Subcommittee, Senator Heinz, for holding this 

hearing on the important subject of export administration, and 

for introducing S. 397. He also note other related bills that 

will be addressed in this hearing, including S. 434 introduced 

by Senator Garn, that would unify the export administration 

functions within an Office of Strategic Trade, and S. 407, 

introduced by Senator Nunn, that seeks to improve enforcement 

of export administration laws. We believe these bills will 

promote useful discussion of the need to exter.d and to amend 

the Export Administration Act of 1979 which, as you know, 

expires on September 30, 1983.
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CBEMA'e statement will focus on issues related to 

national security controls and the administration of these 

controls.

At this point I would like to provide an overview 

and summary of the full statement that CBEHA offers for the 

record. CBEHA recognizes the need for and supports the 

national security export controls on militarily critical 

products and the technical data or 'know-how11 that facilitates 

their production. As we will explain/ we believe that this 

goal can be accomplished by such measures as concentrating 

enforcement efforts on products and technical data that are 

truly militarily critical, improving multilateral controls, 

and encouraging voluntary compliance and cooperation between 

the U.S. Government and U.S. exporters.

CBEKA emphasizes that the objective of national 

security export controls ie to prevent the Soviet Union and 

other adversary countries from acquiring from any source 

militarily critical goods and technologies they do not 

possess. Therefore, it is essential that there be effective 

implementation of the foreign availability provisions of the 

Act. Moreover, we stress that only effective multilateral 

export controls focusing on East-West trade, can promote our 

national security interests. He welcome S. 397's recognition 

that the United States must develop an effective and workable 

regime to control transfers of militarily critical
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technologies. We suggest an appropriate framework for such a 

regime and provide details of the new validated license it 

would require, the "Comprehensive Operations License.*

CBEMA also recognizes that cooperation and 

.continuing dialogue between the U.S. Government and private 

industry are essential to effective controls and to achieve 

national security objectives. According to the Senate 

Permanent Subcommittee on Investigations, "[mjassive Soviet 

efforts to obtain U.S. technological resources can be 

countered only through vigorous government and law enforcement 

efforts, bolstered by the strong support of America's high 

technology industries."*

In the interest of participating in this effort, 

it is a pleasure to appear before you today. With your 

permission, Mr. Chairman, I will submit our detailed written 

statement for the record.

II. History

In order for Congress to review legislation for 

export controls in the 1980's, we believe that it is essential 

to have an historical perspective on modern export control 

policy and the issues raised by the pending legislation.

* Senate Committee on Governmental Affairs, The 
Permanent Subcommittee on Investigations, Report on Transfer 
of United States High Technology to the Soviet Union and 
Soviet Bloc Nations, S. Rep. No. 664, 97th Cong., Zd sess. p. 
65 (Nov. IS, 1982) (Permanent Subcommittee Report).
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The broad contours of the present public policy 

debate over competing security and economic interests were 

visible in the enactment of the Export Administration Act of 

1969. The impetus for changing the then existing policy of 

-essentially strategic embargo on East-West trade were 

political and economic developments such as the emergence of 

Japan and Europe as economic rivals to the United States, 

increased interest in East-West trade, and a desire to move 

away from the politics of confrontation. Indeed, by 1968 the 

United States was the only country still actively engaged in 

economic warfare against the Communists; it maintained 

unilateral export restrictions on approximately 1,000 items 

that were freely available to Communist countries from sources 

in other countries.

The 1969 Act changed the focus of United States 

export control policy giving greater weight to the economic 

benefits of U.S. exports. However, the inherent tensions in 

the competing security and economic policy objectives 

articulated by the 1969 Act have been a continuing source of 

practical difficulty and political controversy.* The need 

to accommodate the competing security and economic objectives 

arises from the major changes that have occurred since the 

height of the Cold War:

See generally U.S. Congress, Office of Technology 
Assessment, Technology and East West Trade (November 1979) (1979 OTA Report).— —————:—————————
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1) the United States has lost much of its 
leverage with its Western trading partners and 
is now unable to impose a unified trading posture 
within the Western bloc; 2) it is no longer 
possible to treat Communist nations as a monolithic 
bloc; and 3) there has been an overall improvement 
of relations with the Eastern world.*

Controversy has surrounded U.S. export control 

policy throughout the 1970's. The Export Administration Act 

of 1979 addressed serious problems encountered under the 1969 

Act as amended through 1977. In the 1979 Act, modifications 

were made, among other things, to streamline the licensing of 

exports, to bring the controls under closer Congressional 

scrutiny> to make administration of the controls more 

predictable, and to improve multilateral coordination and 

enforcement by the Coordinating Committee for Multilateral 

Export Controls (COCOM).

Pull implementation of the changes intended by the 

1979 Act has not been achieved, and United States export 

policy has continued to be criticized from different sides. A 

recent GAO report notes:

U.S. industry has continued to complain about 
cumbersome, inconsistent, and unnecessarily rigid 
controls which, it believes, have caused sales to be 
lost and potential markets to be left dormant. 
Other critics contend that export controls are too 
loose and that inadequate safequards are permitting 
the Communist countries to enhance their military 
capabilities through U.S. technology. In actempting 
to both promote and control exports, the Government 
is faced with a difficult dilemma. This dilemma is 
less acute when considering munitions exports, 
because there is general agreement that such items

* Id. at 111.
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should be tightly controlled. This consensus, 
however, disappears when dealing with dual-use 
commercial exports — items that can have 
significant nilitary applications.

III. PROBLEMS

To address the question of balancing the competing 

objectives, the makeup of the security and economic problems 

facing the West today must be understood. Adversary countries 

do attempt to obtain O.S. technology and technical data for 

military use. CBEMA notes the report approved by the members 

of the Senate Permanent Subcommittee on Investigations, 

documenting the increasingly successful attempts by adversary 

nations to obtain American technology through legal and 

illegal means. CBEMA also notes Central Intelligence Agency 

(CIA) and Department of Defense (DOD) analyses as well as 

press accounts reviewing the role of Western high technology 

in the Soviet military buildup. However, the magnitude of 

this threat is uncertain. According to the Office of 

Technology Assessment:

Most observers of the export-licensing process 
would agree that U.S. and other Western technology 
has contributed to Soviet nilitary capabilities. 
There is no agreement, however, on the degree or 
significance of any such contributions.

* Report by the Comptroller General of the United 
States, Export Controls Regulation Could Be Reduced Without 
Affecting National Security, p. 1 (May 26, 1982) (GA?) 
Report).

1979 OTA Report at 12 (Findings).
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At the same time, however; the need to improve D.S. 

export performance has never been more critical. The United 

States is experiencing record post-World War II levels of 

unemployment and business failures at home and record trade 

.deficits internationally. For the first time in three years, 

according to just-released Department of Commerce (DOC) 

figures, the 1962 U.S. balance of payments on combined trade 

in goods and services slipped into deficit — the result of a 

record $36 billion merchandise trade deficit, up nearly $10 

billion from 1981.

American companies face stiff competition from 

enterprises in Western countries facing similarly severe 

economic conditions. Competition in high technology trade is 

especially fierce now because there has been a leveling in 

technical performance throughout the Western world. During 

the 1970's, the U.S. lead in many aspects of high technology 

dwindled or disappeared. According to a recent article by 

Paul Freedenberg:

For the first time in the postwar era, U.S. high 
technology firms saw their foreign markets taken 
away by aggressive new competitors and even their 
domestic market share challenged. This meant that 
export controls and other constraints, which served 
as a nuisance in earlier times of unquestioned U.S. 
high technology dominance, could possibly make the 
difference between holding on to an important market 
or losing it, or the difference between penetrating 
a lucrative new market or forfeiting it to a foreign 
competitor.*

* Freedenberg, U.S. Export Controls; Issues for High 
Technology Industries, National Journal, p. 2190 (December 18, 
1982).
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Cooperation between the Government and private 

industry is not only desirable in order to alleviate 

regulatory impediments to exports, but is essential to 

national security. No one can seriously doubt that, as the 

Permanent Subcommittee found, "cooperation and assistance from 

the private sector are necessary if export controls are to be 

enforced more effectively.'* Indeed, in the existing 

enforcement program, "U.S. industry is a major source of 

information about violations."** The over-reliance on 

licensing mechanisms and under-reliance on private, voluntary 

compliance and enforcement activities dilutes over-taxed 

Government enforcement resources and does not attack the 

predominant source of technology leakage: Illegal activities 

such as diversion, espionage, and theft.

A less obvious, but equally urgent problem is that 

vigorous high technology trade between the United States and 

the non-communist vorld is a requirement for maintaining and 

improving long-term national security. Although DOD continues 

its technological leadership in many areas, increasingly it 

must rely on commercial developments. This is particularly 

true in the area of computers. Thus, United States military

* Permanent Subcommittee Report, p.61. See also p.65. ———

**8v David L. Schlechty, Senior Policy Analyst, DOC, Export 

Control Policy and Licensing Program of the Reagan 

Administration, 29 Fed. Bar. News & J. 33. 36 (Jan. 

1982).
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capability is becoming more dependent on the vitality and 

innovativeness of the high technology private sector. This 

sector's continued leadership is threatened by many legal and 

administrative burdens, as well as uncertainties not 

encountered by foreign competitors. Moreover, disincentives 

to exchange of technology among the United States and its 

allies hamper the United States' ability to take advantage of 

advances by private foreign enterprises.

Export control policy has been formulated and 

administered under the 1979 Act without needed security 

guarantees, while creating serious disincentives to U.S. 

exports. Validated license requirements now cover a range of 

products and technologies that is broader than necessary and 

even counterproductive to the task of concentrating on the 

most strategically important items. As a result, enforcement 

mechanisms are spread too thin and are often inadequate where 

needed. The Senate Permanent Subcommittee on Investigations 

noted that this assertion was "[f]requently . . . made at 

[its] hearings that the U.S. may be trying to control too many 

commodities — and, because it tries to do too much, the 

government ends up controlling too few goods," and observed 

"the government could reduce the number of controlled items — 

and could do a better job of preventing the Soviets from 

obtaining the commodities they desire most."*

Permanent Subcommittee Report, p.60.
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The GAO, assessing the burden on exporters and the 

effectiveness of present export licensing policy and practices 

found that "[o]f the 60,783 export applications that Commerce 

reviewed unilaterally in fiscal year 1981, almost half could 

have been eliminated from licensing requirements and controll 

ed in a less burdensome way because the products involved .ire 

not considered militarily significant. . . . Submitting 

these applications costs industry approximately $6.1 millio. a 

year and the Government $1 million a year in unnecessary 

administrative costs."* These figures do not include business 

opportunities lost because of concern by potential foreign 

customers over delay and uncertainty.

Existing administrative controls fail to account 

adequately for the foreign availability of technology and 

consequently are both ineffective for security purposes and 

needlessly harmful to economic interests. The United States 

simply does not have a monopoly on sophisticated products and 

technologies. Despite the explicit Congressional mandate to 

adjust the export control system to take account of "foreign 

availability* of technology/ virtually nothing has been done 

Since 1979.

The U.S. is alone in relying on extensive unilateral 

controls even though many foreign firms possess substitutable 

products and technologies. These firms are not just in COCOM

* GAO Report, p.ii.
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countries, but in countries over which neither the U.S. nor 

COCOM exercise any control. Even among COCOH countries, the 

U.S. exercises controls over more items, and imposes control 

mechanisms that are broader and more burdensome, than its 

COCOM partners.

Given that our key policy objective is to deprive 

the Soviet Union and other adversary countries of certain 

goods and technologies, and that we cannot do so in many areas 

due to this 'foreign availability,' simply prohibiting U.S. 

exports neither keeps the items from our adversaries nor helps 

our industrial base with export revenues. Likewise, 

maintaining burdensome licensing requirements for products and 

technologies which are available from other markets without 

such controls diverts our Government export control resources 

from more effective activities. Also, to the extent U.S. 

controls unnecessarily reach beyond U.S. borders, they 

demonstrate a lack of confidence in our COCOH 'partners,* and 

a lack of realism as to what can effectively be controlled. 

This weakens our efforts to keep certain militarily critics1 

technologies from our adversaries through multilateral 

efforts.

We believe that effective multilateral controls are 

essential and that such controls should focus on East-West 

trade rather than needlessly restrict West-West trade. 

Conseguently, COCOM and other existing multilateral mechanisms
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need strengthening. COCOM remains a viable, albeit imperfect, 

organization despite its informal nature, the lack of 

sanctions or adequate policing mechanisms, and the equivocal 

attitude of several of its members towards the continuation of 

.present levels of export controls.* Current problems 

include the lack of similarity in critical definitions of 

controlled items. This gives the appearance on one hand of 

the U.S. requesting exceptions to the control list, while on 

the other hand .pushing for stricter controls by other 

countries. Other problems include varying enforcement 

patterns and divergent national interests, not to mention 

friction over the recent use of U.S. foreign policy controls.

While there is essential agreement within COCOM 

concerning the need for national security controls, and 

significant progress was initiated in 1981 by the first high 

level COCOH meeting in 25 years, the results of the ongoing 

COCOM review of the control list is uncertain and are likely 

to be known only after the completion of work on the renewal 

of the BAA.

A final problem bears mentioning. In 1979 Congress 

directed the Secretaries of Commerce and Defense to implement 

the recommendations, of the 1976 Defense Science Board to 

refocus U.S. export controls away from products toward

* See 1979 OTA Report at 12.
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•militarily critical technologies." (Technology whose transfer 

to adversary countries should be highly controlled.)* 

Unfortunately, little has been done in four years to reduce 

controls over product exports, and a recent initial Defense 

Department proposal to increase controls over technical data 

exports could completely swamp business and the Government 

with paper work while diverting resources from more effective 

activities.

IV. NATIONAL SECURITY CONTROLS 

A. General Principles

(1) The CBEHA companies believe that it is 

essential to establish effective export controls on goods 

and, more significantly, technologies from all sources 

which can make a direct and significant contribution to 

the military capabilities of specific adversary 

countries. We believe this goal can be achieved through 

improved implementation of controls rather than expanding 

the scope of export control authority. It should be 

recognized that there are many ways other than through 

commercial exports that adversary countries can obtain 

U.S. technology. Military arms supplies to allied

* See Report of the Defense Science Board Task Force
on Export of U.S. Technology? Implications for U.S. Defense
(February, 1976) .
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nation*, and illegal transactions could be better 

controlled to forestall leakage of militarily significant 

technology to adversaries.

(2) Militarily critical goods and technologies are 

•vailable in most Western industrial countries and in 

many advanced developing countries, such as Israel, 

Brazil and Argentina. Therefore, effective national 

security controls must recognize the fact of "foreign 

availability." The U.S. Government must seek 

multilateral agreements with our allies and bilateral 

agreements with non-adversary countries as the only 

effective means to deny access to such goods and 

technologies by adversary countries.

(3) The goal of effective regulation under national 

security export controls is to deny adversary countries 

access to militarily critical goods and technologies 

through legitimate commercial channels and to force such 

countries to employ illegal means where they attempt to 

acquire such goods or technologies. This goal can only 

be achieved through measures which promote voluntary 

compliance by responsible companies to the maximum extent 

possible. The objective must be to place export controls 

on free world trade into the framework of •preemptory" 

controls whose main purpose is not the regulation of U.S. 

business but the elimination of legal avenues for Soviet 

acquisition programs.
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(4) It may be necessary to improve national 

security export controls to deny access to truly 

militarily critical technologies, keystone equipment and 

Keystone materials, to adversary countries. However, 

many technologies developed for commercial use are more 

advanced than technologies currently used for military 

purposes. DOD necessarily must rely increasingly on 

technologies developed for commercial purposes. The 

quality of commercial technology available to DOD from 

U.S. companies depends to a significant degree upon the 

ability of those companies to participate effectively in 

the free world market. Such participation is essential 

for our companies to learn from interaction with their 

most advanced foreign competitors and to earn income to 

finance research and development and capital investment 

in the United States. Therefore, export control measures 

which put U.S. high technology companies at a competitive 

disadvantage to foreign companies in Western markets 

adversely affect our national security in the long-run 

and must be avoided to the maximum extent possible.

(5) In order to improve national security export 

controls on militarily critical technologies, keystone 

equipment, and keystone materials, it is essential that 

the items on the Militarily Critical Technologies List 

(MCTL) be limited to those which can make a direct and
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significant contribution to the military capabilities of 

specific adversary countries. Effective enforcement is 

possible only if enforcement activities focus on a 

limited group of truly critical items. 

B. Recommendations for National Security Controls

(1) IMPROVE THE MULTILATERAL CONTROL SYSTEM -- The 

EAA extension must direct the Administration to continue 

and intensify its efforts with COCOM and other govern 

ments to negotiate effective multilateral controls, based 

on parallel national controls, through whatever means are 

appropriate, including formal government-to-government 

agreements.

(a) Exports to COCOH — Prohibit DOC from 

requiring a national security validated license for 

exports of goods or technologies (other than militarily 

critical technologies, keystone equipment, and keystone 

materials) subject to multilateral controls to COCOM 

countries.*

Rationale; The purpose of export controls is to 

deny adversary countries, not allies, access to 

specified goods and technologies. This purpose can 

be achieved effectively only by multilateral 

controls. Individual review of license requests for 

exports of goods or technologies subject to

* For purposes of this paper, the term "COCOM countries* 
means COCOM countries plus Australia and New Zealand.

20-617 0-83-16
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multilateral controls to allies is irrelevant to the 

purpose of the controls and diverts enforcement 

resources from achieving that purpose.

(b) COCOM Re-Export Controls—Prohibit DOC 

from requiring U.S. national security re-export controls 

on goods and technologies (other than militarily critical 

technologies, keystone equipment, and keystone materials) 

exported to COCOM countries and subsequently proposed for 

re-export to adversary countries and to other COCOM 

countries when such goods and technologies are subject to 

multilateral security controls.

Rationale; U.S. national security controls will be 

effective only if all sources, not only the U.S., 

are controlled. As a practical matter, this can 

only be achieved through multilateral security 

controls. Under such controls, each COCOM country 

must be responsible for controlling re-exports from 

its territory.

(c) Exports to Certain Neutrals—Require DOC 

to inpose less stringent national security licensing 

requirements on exports of goods and technologies to 

non-adversary, non-COCOM countries which agree 

bilaterally with the United States Government to impose 

national security controls on exports and re-exports 

which are similar or identical to COCOM controls.
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Rationale; Because all sources must be controlled 

for national security export controls to be 

effective, every effort must be made to expand 

multilateral controls to as many countries as 

possible. Effective bilateral agreements with 

non-adversary countries would allow enforcement 

efforts to focus on illegal acquisition efforts by 

adversary countries. The precise level of U.S. 

national security controls under a bilateral 

agreement would depend on the stringency of the 

controls agreed to by the other country.

(d) Unilateral Controls—Prohibit imposition 

of unilateral, national security export controls on goods 

and technologies which are available from foreign sources 

except in extraordinary circumstances. Generally 

require DOC/DOD to publish notice of their intention to 

impose unilateral national security export controls and 

to provide a period for interested parties to comment 

before imposing such controls and to discuss 

implementation of the controls with the U.S. Government. 

In critical national security circumstances DOC could 

impose unilateral national security controls before 

inviting public comment.

Also, require DOC to publish notice of their 

decision to impose unilateral national security controls, 

together with the reason therefore and an assessment of
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the probable economic impact of such controls, at the 

time such controls are imposed. The economic impact 

assessment must include a consideration of the effect of 

unilateral controls on the competitive position of the 

U.S. industry concerned as compared to its free world 

competitors and on the ability of the U.S. industry to 

continue capital investment and research and development 

programs.

Finally, require national security export controls 

imposed unilaterally by the U.S. Government on goods and 

technologies to terminate one year after the date on 

which they are imposed if such goods or technologies are 

available from foreign sources. Prohibit extension or 

renewal of national security controls on such goods and 

technologies unless COCOM countries agree to multilateral 

controls on such goods and technologies. Transition rules 

for outstanding national security controls must be 

developed.

Rationale; If all sources of goods and technologies 

which are substitutable for U.S. goods and 

technology are not controlled, U.S. unilateral 

national security controls serve no national 

security purpose. Furthermore, the effectiveness of 

national security controls will be improved if there 

is better communications between exporters and the 

government before controls are imposed.
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(2) ggTABLISH A FRAMEWORK FOR EFFECTIVE
TECHNOLOGY CONTROLS OF MILITARILY CRITICAL TECHNOLOGY EXPORT?—————————————————

(a) Comprehensive Operations License (COL)— 

S. 397 provides for the development and use of special 

licensing procedures whereby qualified exporters would be 

able to conduct a series of transactions with approved 

consignees without requiring individual validated export 
licenses. Today we propose that Congress establish a 

Comprehensive Operations License that would be applicable 

only to transfers of militarily critical technologies, 

keystone equipment, and keystone materials. The license 
would cover such transfers within a network of long-term, 

well-defined relationships, including subsidaries, 

licensees, suppliers, etc. It would authorize, to 

approved consignees, over an extended period, multiple 

exports and re-exports of all militarily critical items 

that would otherwise be subject to individual validated 
license requirements. Approval of the COL would depend 

on the demonstrated ability of the exporter to control 

militarily critical technologies. The COL would not be 

available for transfers to countries that appear on an 

Office of Export Administration "proscribed" Country 

Group list (6.3., Groups P, Q, W, and Y).*

* The Office of Export Administration Regulations divide 
foreign countries into eight groups for export control 
purposes. 15 C.F.R. S 370i2 and Supp.1. Group P is the 
People's Republic of China; Group Q includes Romania; Group W 
includes Poland and Hungary; and Group Y includes the Soviet 
Onion, the Mongolian People's Republic, Laos, Czechoslovakia, 
And the German Democratic* Republic (East Germany).
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Rationale; The U.S. Government appears 

determined to impose new controls on the export of 

militarily critical technology. Any r.ew government 

controls must recognize existing commercial 

safeguards governing the treatment of such 

technology if they are to be effective. Companies 

treat technology differently from products. No 

company utilizing advanced technology can stay in 

business for long without a sophisticated system of 

internal control on its technical know-how. By 

creating a comprehensive licensing mechanism for 

technology f these proprietary systems can become the 

foundation for controlling the transfer of 

technology.

Transfers of technology take place in a 

wide variety of ways, many of them quite different 

from the flow of goods across borders. Licensing 

controls that envision an approval process for every 

transfer on a transaction-by-transaction basis will 

inevitably create monumental administrative burdens 

for the Government and delays for companies with 

significant international operations. A COL will 

minimize these problems for U.S. industry while at 

the same time enabling U.S. officials to focus on 

the system of control rather than an overwhelming
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number of individual transactions. This approach 

provides a strong incentive for U.S. firms to 

maintain and improve their internal controls anO 

allows the U.S. Government to concentrate its 

enforcement efforts more efficiently.

(3) ENCOURAGE MORE VOLUNTARY COMPLIANCE THROUGH 
IMPROVED COMMUNICATION AND INCREASED' 
PREDICTABILITY IN THE LICENSING PROCESS

.(a) Licensing Procedures — Require DOC to 

publish notice of their intention to require validated 

national security licenses for exports or re-exports of 

any category of good or technology and to provide a 

period for interested parties to comment before such a 

license is required. In addition, prohibit DOC from 

requiring a validated license for any category of good or 

technology unless they first determine that —

(i) the good has an intrinsic utility that 

will make a direct and significant contribution to 

the military capabilities of specific adversary 

countries;

(ii) the technology, keystone equipment, or 

keystone material has a direct and significant 

relevance to a military function and will make a 

direct and significant contribution to the military 

capabilities of specific adversary countries; and
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(iii) there is reliable evidence that the good 

or technology, or a substitutable good or 

technology, cannot be acquired by adversary 

countries from uncontrolled sources. 

Require DOC to publish notice of the determinations 

described above, together with the reasons therefore, 

before imposing such requirement. Furthermore, require 

DOC to report quarterly to Congress on measures being 

taken to improve the U.S. Government's capability to 

assess foreign availability.

Rationale; Effective national security controls 

require voluntary compliance by exporters to the 

maximum extent possible. Such compliance can be 

maximized only if licensing requirements are based 

on predictable criteria and are discussed, in 

detail, with exporters before they are imposed. 

Furthermore, effective enforcement requires that 

national security controls be limited to goods and 

technologies which can make a direct and significant 

contribution to military capabilities of specific 

adversary countries. Such goods and technologies 

can then be thoroughly monitored by enforcement 

staffs. Finally, unilateral controls serve no 

national security purpose if substitutable goods and 

technologies can be acquired from uncontrolled 

sources.
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(b) Judicial Review — Provide exporters a 

right to appeal all DOC procedural decisions, Including 

decisions relating to Commodity Control List (CCL) 

classification , statutory procedural requirements and 

administrative penalties, to the Court of International 

Trade. The standard for review in such cases would be 

whether DOC action is arbitrary, capricious, or otherwise 

not in accordance with law.

Rationale; Judicial review is the only means to 

force DOC to follow the requirements of the 

statute.

(c) Control List — Require DOC to review each 

category on the control list annually to determine if 

goods or technologies described in that category can 

continue to make a direct and significant contribution to 

the military capabilities of specific adversary 

countries. Also, require DOC to review annually each 

control list category of technology and related Keystone 

equipment and keystone material which comprise the MCTL 

to determine if such items continue to have direct and 

significant relevance to a significant military function 

of specific adversary countries. Finally, require DOC to 

publish its determinations, together with the reasons 

therefore, and to remove categories from the control list 

or NCTL or to reduce the level of controls, as 

appropriate.
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Rationale; 3oth the control list and the HCTL must 

be limited to truly critical items to permit 

effective enforcement of national security controls. 

Given the rapid rate of change of technologies, 

frequent review of technologies on the control list, 

particularly HCTL technologies, will be essential to 

achieve this result.

(d) Control List Nomenclature — Require the 

U.S. Government to seek COCOM agreement to the use of the 

nomenclature of the Harmonized Commodity Description and 

Coding System. Require DOC to adopt the Harmonized 

System nomenclature as the Control List nomenclature when 

COCOM agrees to this change.

Rationale; Effective voluntary compliance requires 

a comprehensive commodity classification system upon 

which objective decisions about licensing 

requirements for <ioods can be made by exporters. 

The Harmonized System nomenclature will 

serve this purpose and will facilitate enforcement 

among COCOM countries.

(e) Mitigation of Penalties ~ Provide DOC 

explicit authority, and direct DOC to mitigate penalties 

under section 11(c) of the BAA in light of facts and 

circumstances, such as unintentional violations or 

voluntary disclosure of violations by exporters.
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Rationale! Exporters should be encouraged to 

voluntarily disclose violations in an effective 

control system. Specific authority to mitigate 

penalties when violations are voluntarily disclosed 

would encourage such behavior.

V. Conclusion

In conclusion, national security export controls can 

only be effective if our country's enforcement efforts 

concentrate on products and technical data that are truly 

militarily critical, if multilateral controls focus on East- 

West trade in items that are not available outside the U.S., 

and through voluntary compliance and cooperation between the 

U.S. Government and U.S. exporters. These objectives can be 

advanced significantly if Congress provides for the effective 

implementation of the foreign availability provisions of the 

Export Administration Act, and adopts CBEHA's proposal for a 

Comprehensive Operations License.
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COMPREHENSIVE OPERATIONS LICENSE

The Comprehensive Operations License (COL) would be 

available only to applicants engaged in the export of 

militarily critical technology. For these applica.-.ts, the COL 

would cover the export to approved consignees of items that 

otherwise would be subject to individual validated license 

requirements. The COL would authorize multiple exports and 

re-exports to eligible countries and consignees over an 

extended period. Approval of the license would depend upon 

the adequacy of the internal control system of the applicant.

Countries

Country Groups T and V (including COCOM, Australia 

and New Zealand). Country Groups P, Q, S, W, Y, and Z would 

be ineligible. The Country Groups listing is set out at 15 

C.P.R. S 370 Supp.l, and establishes eight groups of countries 

for export control purposes.

Eligible Items

Militarily critical technical data, keystone 

equipment, keystone materials, and such other commodities and 

materials that may otherwise be subject to validated export 

license requirements with certain exceptions such as for 

nuclear or communication intercept devices.
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Eligible Consignees

Consignees could be branch, subsidiary, affiliate, 

parent, licensee, joint venturer, supplier, vendor or 

subcontractor.

Term

Two years, renewable every two years.

Supporting Documentation

Export license application.

Broad description by class, without detailed

commodity lists and technical data specifications,

of items subject to license.

Description of applicant's internal control system

over items subject to license.

Operating agreement between applicant and consignees

that restricts disclosure or transfer of items

subject to license.

Supporting statement from foreign consignees.

License Requirements

Licensed items subject to applicant's internal 

control system.

Contractual obligation between applicant and 

consignees not to disclose or transfer items subject 

to license.
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Designated management responsibility for control of 

items subject to license.

Periodic access for U.S. Government to inspect 

applicant's internal control system.

Additional Features

No value limitation.

No requirement that applicant have purchase order

for items to be licensed.

Semi-annual requirement to report by broad

description the export during previous six months of

items subject to the license.

Transition Rule

No interference with applicant's existing contrac 

tual obligations to export technical data if such 

contractual obligations complied with Export Admin 

istration Regulations as they existed prior to 

imposition of validated license requirements on 

export of militarily-critical technology.
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CBE/MK
April 6, 1983

The Honorable John Heinz 
United States Senator 
SR 277 
Washington, DC 205^0

Dear Senator Heinz:

This j$ in response to your questions raised in the follow-up letter to the 
Export Administration Act hearings of March ?.. I will state your question 
prior to giving CBEMA's answer.

1. Do you oppose giving the Customs Service the responsibility for
the criminal enforcement of the Export Administration Act; and if
30, is there any form in which you would support this, or is your
opposition unequivocal? Why?

CBEMA does not oppose giving the responsibility for criminal 
enforcement of the EAA to the U.S. Customs Service. However, we 
would feel more comfortable with this arrangement if the U.S. 
Customs Service had access to vital licensing records from the 
Department of Commerce, in order to do a proper and thorough job.

2. and 3.

Would you support the conversion of the Federal Trade Commission 
into an office within the Department of Commerce, headed by a 
Deputy Assistant Secretary? and

If responsibility for export administration were to remain the 
responsibility of the Commerce Department, would you favor making 
the head of that operation an Under Secretary of Commerce, with no 
responsibilities other than administering our export control laws?

To date, CBEMA member companies indicated that they have had 
little or no problems with the current organizational set-up 
within the Department of Commerce. Therefore, we see no reason to 
make any changes along the lines which you have suggested in this 
question.

If we can be of any further assistance, please contact us.

Very truly yours,

V ico'J E . Henriquea 
President
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GERALD GLEASON, VICE PRESIDENT, THE FOXBORO CO., FOX- 
BORO. MASS., REPRESENTING SCIENTIFIC APPARATUS MAKERS 
ASSOCIATION
Mr. GLEASON. Now, it's my turn. Mr. Chairman, my name is 

Gerald Gleason. I'm a vice president of the Foxboro Co., headquar 
tered in Foxboro, Mass.

Foxboro is a leading manufacturer of process control systems and 
instrumentation, which are used largely in the fluid processing in 
dustries.

For the year 1981, our sales were $607 million, of which 48 per 
cent was installed outside the United States. This percentage un 
derscores the fact that international trade is vital to Foxboro, and 
that changes in the Export Administration Act for 1979 can have a 
far-reaching economic impact on our corporation.

I'm appearing before you today on behalf of Scientific Apparatus 
Makers Association [SAMA]. I have a lengthy statement, but as 
you've already indicated, Mr. Chairman, it will be included in the 
hearing record.

SAMA is the national trade association representing this coun 
try's manufacturers and distributors of a wide range of scientific, 
industrial, and medical instruments and equipment.

In the context of these hearings, it is important to stress the im 
portance of exports to our industries. From 1979 through 1981, U.S. 
exports of scientific, industrial, and medical instruments increased 
by almost $2 billion.

Exports in 1979 amounted to $5Vs billion, while in 1981, exports 
increased to $7'/s billion. That is a 37 percent rise over the 2-year 
period.

While imports of instruments and other equipment and appara 
tus also increased 36 percent over the same 2-year period, the ratio 
of exports to imports remains very high, almost 3 to 1.

Most significantly, the industry which SAMA represents contrib 
uted a surplus of over 4.6 billion to the U.S. trade balance in 1981, 
up from 4.2 billion in 1980.

These exports have been a vital factor in providing the econo 
mies of scale, the sales volumes, and the earnings that are needed 
to support research in our industry.

Such research is essential if we are to maintain an edge relative 
to foreign suppliers in this fast-moving and highly competitive 
field, where rapid obsolescence is the norm.

Unfortunately we believe this edge has been seriously eroded by 
the way in which U.S. export controls have been administered.

We believe the present system of export controls as it is applied 
to U.S. high-technology exports, has given substantial advantages 
to our foreign competitors.

When this type of overregulation hurts our nondefense high-tech 
nology related industries, it also hurts our industrial base. And 
thereby, our national defense, which so often benefits from the fall 
out of commercial developments, for example, in areas such as mi 
crocomputers.

As you know, Mr. Chairman, we in the high technology indus 
tries have, through our trade associations, attempted to develop a 
unified and constructive response to the present problems confront-
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ing our companies in the area of U.S. export control policies. The 
general outline of this effort has been outlined by Mr. Henriques. I 
would like to devote my allotted time to an area of particular inter 
est to SAMA member companies: the imposition of U.S. unilateral 
national security controls, particularly as they apply to our indus 
try.

UNILATERAL CONTROLS INEFFECTIVE

All SAMA members, and I believe all other responsible U.S. 
manufacturers, want and vigorously support those regulations 
limiting export of technologoy and products that could otherwise 
benefit the military potential of an adversary. Our concern is that 
most unilateral controls have not been effective, because the tech 
nology, or products, are already readily available from foreign 
sources.

For example, to underscore a point already made this morning 
by Mr. Olmer, in the case of most scientific instruments, the equip 
ment itself is not considered of military significance, even by the 
Department of Defense. Only the presence of an embedded micro 
processor, frequently valued at less than $10, in an instrument 
valued at $20,000 or more, puts the instrument in a category for 
which the United States alone requires a validated license. The mi 
croprocessor itself, incidentally, is often readily available from for 
eign sources in commercial quantities.

The net effect of the unilateral licensing requirement is that the 
United States loses overseas customers. Those customers who value 
reliable sources of supply simply take their business to our less en 
cumbered foreign competitors. Meanwhile, the U.S.S.R. is still able 
to obtain instruments fully equivelent to ours. Yet, the Department 
of Commerce program is slow. Analytical instruments are being 
studied now, but process control products containing microproces 
sors are still considered to require a validated license.

Therefore, we believe the legislative language should be tight 
ened to restrict the institution of unilateral controls. One way 
would be to allow such controls to be imposed for only a very lirpit- 
ed period, say, 1 year, and only on products and technology truly 
unique to the United States, so that during the period, multilateral 
controls could be negotiated. This approach implies a corollary that 
multilateral controls be effective and in force. I believe that the 
question of putting teeth into multilateral controls must also be ad 
dressed, as you have, Mr. Chairman, in S 397.

As a result of the embargo on computer, oil, and natural gas ap 
plication technologies to the Soviet Union in 1982 alone, the Fox- 
boro Co. has lost an estimated $17 million in purchase orders. Our 
inability to obtain export licenses for our products has seriously 
eroded our market position, not only in the Soviet Union and Com 
munist countries themselves, but in Europe, in Western Europe, 
where our products are normally designed into plants or other sys 
tems that are being exported to the free world as well as the Com 
munist world.

In many instances, the Soviets themselves are now instructing 
contractors and engineers on their projects, not only those with 
military significance, but those of all types, not to specify U.S. sup-

20-617 0-83-17
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pliers in any quotation request where comparable equipment can 
be obtained from non-U.S. suppliers.

In our business, we have many foreign competitors in many 
countries who are suppliers of comparable process control systems 
and instrumentation and who are reaping the harvest of our cir 
cumstances. In addition, the majority of construction engineering 
firms dealing with the Soviets on major construction projects are 
European based, and as a result of their experience with U.S. 
export controls vis-a-vis the pipeline project, are now very hesitant 
to specify U.S. suppliers for any project.

Their attitude is, "Why should we be concerned about the impact 
of U.S. unreliability and U.S. export controls on our contracts? Let 
us specify non-U.S.-origin equipment that will do the job with con 
siderably less government interference."

Due to the unilateral foreign policy controls on Libya, Foxboro 
Co. has been disqualified on bidding on projects for purchase orders 
totaling $3 million in the last 12 months alone. As with the Soviets, 
Libyan end users have no problem obtaining comparable products 
for their process control needs, and are exercising this option.

The point I would like to leave with you is that when foreign 
sources exist, in the absence of effective multilateral control, uni 
lateral control is not just ineffective in denying equipment to an 
adversary, but is directly harmful to our own defense, because it 
hurts the industries from which defense draws innovative technol 
ogy. If I could just close with one small example.

This morning we heard Mr. Olmer say that the Commerce De 
partment is studying the decontrol of personal computers. At this 
particular moment, I am in the position of trying to export an IBM 
personal computer to a resident U.S. citizen, one of our employees, 
who is in Shanghai, and who needs it for his work. And I have just 
about despaired of doirT this. We are just about to place a pur 
chase order for a Japarib_3 personal computer.

That's the kind of loss of business that results from these exces 
sive controls.

Thank you, Mr. Chairman.
[The complete statement follows:]
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STATEMENT OF GERALD GLEASON 

THE FOXBORO COMPANY

ON BEHALF OF THE 

SCIENTIFIC APPARATUS MAKERS ASSOCIATION

SUMMARY OF RECOMMENDATIONS

SAMA supports the provisions of S. 397 which would:

A. Strengthen the criteria to be met by the Executive llranch before 
foreign policy controls lire implemented.

B. Provide for the sanctity of Lontruofs already in existence at thr 
time of imposition of foreign policy controls.

('. Impose the same requirements with respect to loreign availability 
for foreign policy controls as presently must be met before national 
security controls are imposed.

I). Require the Department of Commerce and the Department ol 
Defense to report to the Congress on a quarterly basis on the 
operation and improvement of their foreign availability assessment 
capability; and

K. Authonxe the Secretary oi Commerce to consult with Industry
Sector Advisory Committees concerning technical and policy matters 
associated with foreign policy controls.

Export licensing requirements for COCOM countries should be eliminated.

Unilateral export controls on instruments containing embedded microprocessors 
should be eliminated.

The imposition of U.S. unilateral national security controls should be limited 
to products which are not available from foreign sources. If such controls 
arc applied to products which arc available from foreign sources, the Department 
of Commerce shall publish a notice of its intent to implement such controls, 
and allow time for public comment. Any such U.S. unilateral national security 
controls shall be effective for a period of one year unless COCOM countries 
have agreed to multilateral controls on such goods and technologies.

The Kxport Administration Act should include provision for a Comprehensive 
Operations License.

A committee of high level industry and government officials should be created 
to hammer out workable procedures to exclude the export of key products 
and components and manage decontrol at a pace consistent with technological 
advances here and abroad.

The U.S. government should adopt a formal voluntary disclosure policy to 
encourage prior disclosures of export violations.

Consideration of a new Office of Strategic Trade should be proceeded by 
resolution of more fundamental problems associated with U.S. export control 
policy such as foreign availability, the need to define "militarily critical"! 
the need to strengthen COCOM and the need to persuade non-COCOM countries 
to deny militarily critical technology and keystone equipment to the U.S.S.R. 
and its satellite countries.
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Mr. Chairman and Members of the Subcommittee:

My name is Gerald Gleason and I am a Vice President of the Foxboro 

Company which is headquartered in Foxboro, Massachusetts.

Foxboro is a leading manufacturer of process controls systems and 

instrumentation which are used in varied industrial applications. For the 

year 1981, our sales were 607 million dollars of which 46% was installed 

outside the United States. This percentage underscores the fact that international 

trade is vital to Foxboro, and that changes to the Export Administration Act 

of 1979 can have a far reaching economic impact on our corporation.

I am appearing before you today on behalf of the Scientific Apparatus 

Makers Association (SAMA).

SAMA is a national trade association representing this country's manufacturers 

and distributors of a wide range of scientific, industrial and medict. instruments 

and equipment. The 180 companies who are SAMA members, many ot small 

or moderate size, constitute the bulk of American industry producing research 

laboratory, analytical, electronic test and measurement, and process measurement 

and control instruments, as well as cl ; nical laboratory instruments, patient 

monitoring instruments, and u wide range of laboratory apparatus and equipment.

In the context of these hearings, it is important to stress the significance 

of exports to ojr industries. Irom 1979 through 1981, U.S. exports of scientific.
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industry which KAMA represents contributed a surplus of over $4.6 billion to 

the U.S. trade balance in I'Jbl, up Irorn $4.2 billion in 1980.

These exports have been a viial factor in providing the economics ol 

scale, the sales volume and the earnings that arc needed to support research 

in our industries. Such research is essential if we are to maintain an edge 

relative to foreign suppliers in this last moving and highly competitive field 

where rapid obsolescence is the norm. Unfortunately, we believe this edge 

has been seriously eroded by the way in which U.S. export controls have 

been administered. We believe the present system of export controls, as it 

is applied to U.S. high technology exporters, gives a substantial advantage to 

our foreign competitors. When this type of over-regulation hurts our non- 

defense high technology industries, it also hurts our industrial base and thereby 

our national defense, which so often benefits from fallout from commercial 

developments - for example, in areas such as microcomputers.

As you know, Mr. Chairman, we in the high technology industries have, 

through our trade associations, attempted to develop a unified and constructive 

response to the present problems confronting our companies in the area ol 

U.S. export control policy. The specifics of this effort will be outlined by 

ull of us appearing before you today. However, it is important to remember 

that each specific recommendation for change in the Export Administration 

Act which will be offered by SAMA und others on the panel is based upon 

several fundamental principles. I believe it is important to stress these 

principles because if we can all agree on their validity, I believe that we 

can also come to an agreement on how the present U.S. export control policies
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can be improved to meet both U.S. national security and international competitive 

needs.

First, SAMA believes it is essential to establish effective export controls 

on goods and, more significantly, technologies troin all sources which can 

make a direct and significant contribution to the military capabilities ol 

specific adversary countries. We support such controls and we believe they 

can be achieved without expanding the scope of export control authority 

under current law.

Second, we know that militarily signficant goods and technologies arc 

available in many Western industrial countries and in many advanced developing 

countries, such as Israel, llrazil and Argentina. Therefore, in our view, 

effective national security controls must recognize the fact ol foreign availability. 

The U.S. government must seek multilateral agreement with our allies and 

bilateral agreements with non-adversary countries as the only effective means 

to deny access to such goods and technologies by adversary countries.

Third, we recognize the need for effective national security export 

controls to deny access to militarily critical technologies to adversary countries. 

Today, many technologies developed for commercial use arc more advanced 

than technologies currently used for military purposes. The Department of 

ricfensc necessarily must rely increasingly on technologies developed lor 

commercial purposes. The quality of commercial technology available to the 

Defense Department from U.S. companies depends to a significant degree 

upon the ability of tliose companies to participate effectively in the free
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woi !<1 market. Therefore, in our view, export control measures which put 

U.S. high technology companies at n competitive disadvantage to foreign 

companies in Western markets adversely affect our national security in the 

long run and must be avoided to the maximum extent possible.

S. 397

Although the major focus of my testimony today will be with respect 

to the national security provisions ol the lixport Administration Act, 1 would 

like to take this opportunity to compliment you, Mr. Chairman, lor the leadership 

you have shown in addressing some of the major problems associated with 

the implementation of present U.S. export control policy.

Yo'ir bill, S. 397, addresses some of these problems, especially as they 

relate tc controls imposed to achieve U.S. foreign policy objectives, head on, 

and we strongly support your efforts to:

A. Strengthen the critcriii to be met by the Executive Branch before 

foreign policy controls arc implemented;

B. Provide for the sanctity of contracts already in existence at the 

time of the imposition of foreign policy controls;

C. Impose the same requirements with respect to foreign availability 

for foreign policy controls as presently must be met before national 

security controls are imposed;
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D. Require the Department of Commerce and the Department of 

Defense to report to the Congress on « quarterly basis on the 

operation mid improvement of their foreign availabiliiy assessemcnt 

capability; and to

K, Authorize the Secretary of Commerce to consult with the Industry 

Sector Advisory Committees concerning technical and policy matters 

associated with foreign policy controls.

With these provisions, Mr. Chairman, you have recognized the fact that 

the United Suites government is one of the few governments in the world 

that imposes foreign policy controls on its exporters and; that the effectiveness 

of these controls over the past years has been questionable, at best, in achieving 

their desired results.

What is not questionable is the fact that the imposition ol foreign 

policy controls by the President is one of the major reasons why U.S. exporters 

have gained the reputation over the past years as being unreliable. With 

increasing regularity, this is causing foreign customers in non-targeted countries 

'.o no longer consider U.S. exporters for I heir procurements. This coupled 

with the increasing availability of equivalent commodities from foreign manulacturers 

is causing U.S. industy to lose increasing segments of the foreign market.

You have chosen to curtail the President's ability to impose controls 

for foreign policy purposes in S. 397 as a means of overcoming this problem; 

SAMA would go one step further and is willing to support language which 

would remove Ihe President's authority to impose these controls at all.
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Export Licensing Jr> FriemHy Countries

In its Report to the Congress of May 26, 1982, The General ^'.-counting 

Office (CJAO) noted that licensing requirements lor high technology exports 

to COCOM countries appear to be excessive considering that;

* In view of uniform GO COM controls applicable to non-COCOM 

countries, some member reuntries do not require export licenses 

for high technology exports to other COGOM members.

* The U.S. govern in en t denied only si.\ high technology export licenses 

lo COCOM countries over the past three years, and in each case, 

the denial was made because the U.S. exporter was already restricted 

from further exporting.

* There is a precedent to reduce U.S. licensing requirements ol 

man^ years standing on U.S. exports of high technology goods to 

Canada.

I or years, 1 he united States and ("anada have had a special relationship 

whfTeby validated licenses are not required to export most U.S. commodities 

which arc to be consumed in Canada. This arrangement has worked well, 

and argues for extension lu some or all ol our COGOM partners, and possibly 

t') .Australia and Now Zealand. Extension of the U.S./Canada approach would 

save U.S. exporters tin; time and expense presently required to prepare many 

license applications, an exporter cost •.-stimated by the vlAO to be in excess
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ot $6 million n year. It would also save the government an estimated SI 

million a year l>y chminat ing sonic 2fi,UOO applications per year, or over one- 

tliii'd of the total number of applications submitted last year. This would 

enable U.S. licensing officers to locus on truly important cases in more 

criticr.i areas of the world.

This reduction in the- flow of license applications would also ivlievc 

Mjine of the overload in Kxporter Services. At present, it is almost impossible 

to <;et through by telephone. Yet, it is extremely important that exporters 

such as Foxboro have ready access to this office.

If this step was taken, appreciable savings for Foxboro would be reali/.ed 

in ininirni/ing the costs of an expensive computen/ed export license reporting 

system, and I ho overload of administrative support personnel.

The resultant reduction in export licence applications might obviate the 

need to legislate new and shorter licensing deadlines such as you propose in 

S. 397. While commendable in intent, licensing deadlines do little to solve 

the more fund fin .en I a 1 problems with current U.S. export control policy.

•kxport Licensing ol Products ron taming Microprocessors

Tho UtTisun a-.*, to whether m not a product ;.-: subject to individually 

validated U.S. export licenses has historically been based on the characteristics 

ul the product and not upon the characteristics of the parts which it contains, 

lor example, microprocessors trc liconsable if supplied us individual semiconductor
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components. Howevor, automobiles, washing machines, and a host of other 

ij.-isically non-electronic products containing microprocessors arc not considered 

nccnsiihlu. The rationale is that no one is likely to purchase mid disassemble 

;in expensive product merely to obtain a microprocessor whose value is only 

,1 few dollars. We need to extend this: practical approach to other product 

areas.

The U.S. government, however, has been unwilling to extend this rationale 

lo clCftroniv instruments such us those maniiiactured by SAMA members. At 

tins time, the U.S. licensing authorities generally consider an electronic 

instrument, which would not otherwise require a license, to require one it 

the instrument contains a microprocessor.

SAMA member companies arc using microprocessors in constantly increasing 

numbers in the instruments and other products they manulacture because ot 

their utility, versatility and reliability. This has resulted in a corresponding 

increase in the number of export license applications filed with the Department 

(if Commerce. The applications arc filed, reviewed by interested agencies 

and routinely approved after a period of four to eight weeks. To give you 

some idea of the magnitude of this paper shuffling process, SAMA asked 

several of its member companies to review the annual number of license 

applications submitted for products falling within Commodity Control 4529B 

(the category which catches most SAMA member company products impacted 

by the embedded microprocessor issue). The results of this informal survey 

tji'C as follows:
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YKAK 1M81

Total Number
License's

Approved Denied

Mil) 0
82 0
68 0
12

322 U

Total Millions
of Dollurs

Licenses
Approved

$ 5.1100,000
2.1100,000
2. -100, 000

420,000

$ y, H20,ooo

Country Croup

Company l-'ree World (*) 
A China (PRO 

K.-i.st Bloc 
USSR

TOTAL

NCjIi: (*) It is estimated that an additional 2,400 license applications valued 
at $(il),000,000. would have been processed in l'J81 for Free World 
countries if Company A did not have the use of a Distribution 
License.

Company rrec VVorld 
II China (PKC) 

Kfist Bloc
TOT A I.

('ompanv I'Ycc World 
<; " China (PRO 

USSR

TOTAL

62
0
10

72

173
18
9

0
0

0

0
0
0

$ 1,000,000
0

640,000

$ 1,640,000

$ 1.038,000
437,500
287,000

0 $ l,Y(i'2,500

Tin-so figures illustrate that, for these three typical SAMA companies, 

nil licenses were approved.

The Department of Commerce's own figures bear out the cvpcrience of 

Uie three SAM A member companies. The Commerce Department figures show 

In it in 1981. only 24 of the l,f>8'2 app (cations to export commodities controlled 

under tltis item were rejected. In the words of the former Chairman of tl.e 

llouse Subcommittee on International Economic Policy and Trade, Jonathan
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"These figures suggest Hint perhaps this CCL entry is more broadly 

defined, and more restrictive, than is necessary to protect national 

security. Perhaps if this category could be limited to items truly of 

concern to national security, we could lessen the licensing burden on 

U.S. industry as well as government, and eliminate the disadvantage 

U.S. firms face in competing with foreign firms who are able to ship 

products immediately, without waiting for their government's approval 

of an export license."

Almost three years ago today, when 1 appeared before this Subcommittee, 

I said:

"SAMA is convinced that the vast majority of instruments and 

systems currently requiring validated licenses have no business on the 

Commodity Control List at all.

I would like to make the point that many SAMA members have 

found that products not incorporating microprocessors have required no 

license. The simple addition of a microprocessor has required that all 

of these instruments go through a very complex licensing procedure. 

It's very interesting. I've been told by our engineers that the microprocessor 

added to one of our products in this category can be purchased in the 

Radio Shack stores found in every neighborhood by anyone who wanders 

in.
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So Friday afternoon on the way home from work, just to make 

sure I wasn't going to tell an untruth here this morning, 1 did stop in 

and buy an Intel 8080 from Radio Shack. That is exactly the microprocessor 

that is incorporated in one of our products that now requires a license, 

while it did not require the license prior to the incorporation of this 

particular chip."

Now. thicH' years later, and despite many studies by the Department ol 

Commerce and the Department of Defense, il our instruments contain Intel 

8()8U's, they still require an export license before they can be shipped. Since 

Intel has gone through 4 generations of microprocessors since 1979, this 

continued requirement appears to us to fly in the face of reality.

It offers us little comfort to Icurn periodically that the Department of 

Commerce and ihe Department of Defense have initiated repeated efforts to 

focus on this problem and decontrol some of these instruments. Alter all, 

the issue has been before them since 1977.

bAMA believes it is high time for the U.S. government to follow the 

policies of many other Western governments and drop the requirement for 

export licensing of electronic instruments containing microprocessors so 

long as (1) the instruments are not otherwise licensable, (2) the microprocessors 

are used to facilitate data acquisition or other operational features, and (3) 

the microprocessors are in circuits that are "dedicated" to their function and 

cannct be reprogrammed for other uses.
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Unilateral Export Controls

U.S. businessmen are concerned that the tense international situation, 

vis-a-vis Hie Soviet Union, and the growing concern in the Department of 

Defense over transfers of militarily valuable technology may lead to the 

imposition of a number of pdditional unilateral licensing controls. Presumably, 

the rationale for extending U.S. unilateral controls would be: (1) to prevent 

the utili/.utiun of certain products and technologies to support the military- 

industrial base of the Soviet Union, (2) to send the Soviets additional "signals" 

of U.S. displeasure, and (3) the belief that extending unilateral controls will 

induce the members of COCOM and perhaps other Western countries, to 

ndopt similar measures.

SAMA believes that unilateral controls should be employed very sparingly 

und only where it can be reasonably determined that such controls will have 

a direct measurable effect on the target country(ics). This is because there 

is ample evidence that the actual effect of unilateral controls is far different 

from that which was intended. For example:

1. Most products and technologies controlled by the U.S. but not 

presently subject to COCOM controls are readily available from 

any number of non-U.S. sources. The net effect of the unilateral 

U.S. export control measures will not be to deprive the Soviets, 

but rather to cede this and related markets to appreciative non- 

U.S. suppliers.
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Foxboro's COCOM competitors in process control computers can 

readily access the Soviet market oy supplying low performance 

parameter systems very comparable in capability to our own. 

Their government's obligation is in many cases merely to inform 

COCOM of the intended export while they then proceed with the 

issuance of an export license. This dichotomy has tar reaching 

effects on Foxboro's reputation as a reliable supplier in the industries 

that we would normally serve, including food processing, central 

power generation, petrochemical production and mining applications.

2. Many purchasers located in friendly countries abroad have thriving 

export businesses in which U.S. products play an important part, 

either as parts and components or as supporting equipment. In 

recent years, a number of these purchasers have become increasingly 

alarmed at what they perceive to be never-ending vagaries of U.S. 

controls - South Africa, Aimbabwe, Uganda, human rights, nuclear 

proliferation, Iran, etc. Many are seriously considering reducing 

their dependence on U.S. suppliers, not so much out of concern 

that U.S. controls may be imposed over U.S. products they consume 

locally, but because they lear the inevitable U.S. wish to extend 

controls cxtra-territorially over re-exports which might place their 

export business in jeopardy. The U.S. is alone among its friends 

and allies in attempting to control such re-exports umlaterally. 

SAMA believes that unilateral re-export controls - if necessary at 

all - should be severely limited and carefully reviewed for their 

effectiveness in impacting primarily the targeted end countries.

20-617 O - 83 - 18
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I). An increase in controls means more work for exporters in preparing 

applications and for U.S. licensing officials in handling them, and 

time lags become inevitable. Such delays, in turn, tend to divert 

business to our competitors abroad, who, not facing similar licensing 

requirements, can accept orders unequivocally and ship as soon as 

the material is ready.

4. Past history amply demonstrates that, once imposed, controls seem 

to enjoy a life of their own and are very difficult to terminate. 

In those cases, U.S. business bears the burden of increased paperwork, 

delays, and loss of business long alter conditions have changed and 

the reason for instituting controls has gone.

Mr. Chairman, SAMA believes that the question of the imposition of 

unilateral U.S. export controls lor national security purposes needs to be 

addressed in this year's debate over the Export Administration Act. In this 

regard, we recommend that the Act be amended to provide:

A. The imposition of unilateral national security export controls be 

limited to products whicn are not available abroad.

B. II unilateral national security export controls are to be applied to 

products generally conceded to be available abroad or which an 

appropriate Technical Advisory Committee has certified as available 

abroad, the Department of Commerce shall publish a notice of Us 

intention to impose such controls. Such notice shall include a 

statement as to the nature of the circumstances necessitating the
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imposition of such controls and shall provide a period for interested 

parties to comment before the imposition of such controls.

C. The requirement that national security export controls imposed

unilaterally by the U.S. on goods and technologies which are available 

abroad to terminate one year after the date on which they are 

imposed. The Act should also prohibit extension or renewal of 

such national security controls on goods and technologies unless 

COCOM countries have agreed to multilateral controls on such 

goods and technologies.

Technology Transfer

SAMA supports the need for export controls to insure that truly critical 

U.S. technology and products are not exported or reexported to potential 

adversaries. Having said this, we must also point out again that the strength 

and vitality of the U.S. technological industrial base is dependent on the 

ability of U.S. firms to compete effectively in markets throughout the world. 

In an industry such as ours, where it is common for international business to 

account for 30-40 percent of the total (and even more in some cases), it is 

critical that export control regulations not overburden our member companies 

to the extent that they become less competitive, lose sales and resultant 

profits, and thereby cripple thiir ability to invest in needed R4D, skilled 

personnel and up-to-date production facilities.
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In this context, we are seriously concerned over the precedent a proposed 

amendment to Section 379 and other Sections of the Export Administration 

Regulations recommended by Dr. Richard DeLauer, Undersecretary of Uetense 

for Research and Engineering, would establish for technology controls in the 

semiconductor and in other U.S. high technology industries. The major problem 

we see is that Dr. DeLauer's proposal virtually ignores the extensive efforts 

U.S. semiconductor firms and other U.S. high technology companies make to 

protect their own technical data. No company sees it in it's best interest to 

have it's proprietary data fall into the hands of a competitor, be it a foreign 

or a U.S. firm. As a consequence, a considerable amount of effort is expended 

to prevent this sort of thing from happening. By not recognizing the fact 

that it is in industries' own best interest to protect critical data, and by 

imposing a case-by-case government review process on transfers, this new 

and very stringent set of controls will create a voluminous paperwork burden 

and wil! impose serious constraints on relations between U.S. firms and their 

foreign subsidiaries and suppliers. This would inhibit our industries' ability to 

compete in world markets and prevent the generation of the very types of 

advanced technology the controls are intended to control.

Several of our member companies as v.-ell as those from other trade 

groups have spent a considerable effort analyzing the specific regulatory 

changes proposed by Dr. DeLauer, and have offered suggestions as to how 

they could be modified to meet the intended objective (i.e., to prevent acquisiton 

of militarily critical U.S. technologies and keystone equipment by potential 

adversaries) while, at the same time permitting U.S. companies to continue
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their relations with foreign activities, suppliers and contractors without U.S. 

government regulation on a transaction-by-transaction basis. We believe this 

can be accomplished through a "Comprehensive Operations License" (COL). 

This license would cover long-term, well-defined relationships, including subsidiaries, 

licensees, suppliers, etc. It couid authorize multiple exports and re-exports 

over an extended period for all items that would otherwise require a validated 

license and would leave intact the current audit trail of goods transactions 

through the Shipper's Export Declaration. Approval of the COL would depend 

on the demonstrated ability of the exporter to control militarily critical 

technology. Others on this panel will discuss this concept in detail. It is 

our hope it will be given serious consideration as an alternative to that 

offered by Dr. DeLauer.

It is important to remember that present Export Administration Regulations 

already permit the use of a distribution license for the shipment of certain 

commodities to consigness that have been approved in advance. The distriubtion 

license constitutes the backbone of many exporters' overall distribution system. 

Therefore, SAMA believes that any new type ol license introduced under bulk 

licensing procedures should be in addition to present bulk licensing procedures 

and not in their place.

I would also note that as a part of his proposal to implement controls 

on technology, Dr. DeLauer proposed "considerable decontrol" of products as 

a concomitant objective. To date, we have seen no evidence of such decontrol. 

It is our hope that these two steps — further control of technical data and 

decontrol of products — can proceed on a parallel basis. As we all know,
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once controls ure imposed, they generate a life of their own despite advances 

in technologies. For this reason, it is our i/ipe that any new controls on 

technology will be accompanied, in fact, by decontrol of a substantial 

number of less sensitive products.

Compliance

As the Subcommittee is well aware, recent disclosures by the CIA and 

hearings conducted by the Senate Permanent Subcommittee on Investigations 

have focused attention on the continuing efforts of the Soviet Union and 

other countries of the Warsaw Pact nations to secure sophisticated U.S. 

equipment and U.S. products and technology, ostensibly for use in the United 

States or friendly countries but actually for illegal shipment to unauthorized 

destinations.

The Administration is sensitive to the fact that these acquisitions, 

which the Soviets gain so cheaply, can put our country at a military disadvantage. 

The Administration has recently taken a number of steps to limit any such 

illegal activities. For example: Operation Exodus; Commerce Department 

organizational changes in the compliance area, the addition x>f branch compliance 

offices; and increased surveillance of Soviet Bloc nationals in the U.S. by 

appropriate agencies.

As you know, under delegation of authority, with the power of successive 

redelegation as authorized by Section 1 of the Act, as well as under Title 22
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of the U.S. Code, Section 401, et seq., U.S. Customs may detain or seize 

any commodity whenever a Customs Officer knows, believes, or has probable 

cniise to believe that the commodities are being exported in violation of the 

Export Administration Regulations. Since its inception in early 1982, Operation 

Exodus has had an adverse impact on exporters. To give you some idea of 

the problems which are confronting many expoters. lot me describe the events 

that take place when a shipment is detained under Operation Exodus by the 

Customs Service:

A. The Customs agent at the port of intended export mails a detention 

notice to the exporter.

B. The exporter must then mail descriptive technical data of the

commodities detained to U.S. Customs' Operation Exodus headquarters 

in Washington, DC.

C. The Operation Exodus headquarters in turn mails the data furnished 

by the exporter to the Office of Export Administration (OEA) 

for evaluation and determination of licensing requirements.

D. The determination is mailed back to Operation Exodus headquerlers, 

who then notifies the agent at the port of intended export.

E. If the commodities *ere being exported in violation of the Regulations, 

the shipment is then seized and the exporter is notified. Otherwise, 

the agent releases the shipment to the carrier.
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As you might expect, the fallacies and delays in the implementation ol 

Operation Kxodus arc numerous. Some of the problems are:

A. The agent who detains shipments invariably has no technical background 

what ijover that would allow him to make the simplest ot licensing 

determinations during .tial inspi. : ';n. Because of this lack of 

technical expertise, the exporter cannot discuss with the agent 

why the shipment should not be released mid explain why the 

goods ,'ire not subject to validated licensing.

B. Even though the OEA has technical data sheets and catalogs on

file for most commodities and can verbally advise Cus'.oms immediately 

of the licensing .equirements of any of these products, the exporter 

still has to comply with the time-consuming mailing procedures 

outlined above.

C. When the detained goods are released to the carrier, the exporter

is not notified by Customs. Unless the carrier notifies the company, 

ttie only way it will know when the goods have been exported is 

to periodically telephone Custom." for status.

Your bill, Mr. Chairman, contains language which would transfer the 

enforcement responsibilities from the U.S. Department of Commerce to the 

U.S. Customs Service. Frankly, this provision has been met with different 

reactions by SA\1A member companies. However, if the problems 1 have 

outlined above can be resolved, I believe that will go a long way to obviate
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the need for lengthy debate on th questions of who should have the ultimate 

responsibility for enforcement.

SAMA also believes that the private sector shares responsibility for 

effective export control policy. In this context, there are several things 

which the U.S. exporters and the government can do cooperatively to insure 

the U.S. interests.

U.S. businessmen can assist the export control compliance program by 

taking the following actions:

1. Identifying inquiries and orders for products, parts, or technology, 

including software, which are likely to be shipped outside the 

United States and seeing that they are handled by export specialists;

2. Ensuring that their export specialists are sufficiently knowledgable 

about export controls and that appropriate screening and licensing 

procedures are followed;

3. Making certain that their exporters - whether they live abroad, 

travel abroad, transmit information abroad, or merely come in 

contact with foreigners visiting the United States - fully understand 

that the U.S. government restricts the How of technical data and 

know-how, whether it be written, oral, or visual.
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SAMA's Export Administration Act Task Group has compiled some detailed 

comments on each of these three areas, which have been mailed to all SAMA 

companies.

Another important notion which we think should be taken immediately 

would improve the dialogue between leaders in the business community and 

those in the government responsbile lor design and implementation of U.S. 

export control policy. Specifically, SAMA recommends that a meeting, with 

appropriate security clearance, be held between high-level members of the 

public and private sectors to discuss candidly the creation of a workable 

national security-related compliance system.

SAMA would support « committee of such p-'-^h level business-government 

representatives which could be expected to hammer out workable, practical 

procedures to exclude export of key products and components and to manage 

decontrol at a pace consistent with technokIgical advances here and abroad. 

Key members of the business community would be further sensitized to central 

problems of national security, and as active participants in the process, could 

be expected to provide constructive support in the execution of related discussions 

and policies. The government members, for their part, would gain a firsthand 

impression of business concerns, the state-of-the-art in the commercial sector, 

and the actual extent to which business can assist in the control process.

Finally, Mr. Chairman, it is obvious to us that it is essential lor a 

great deal of cooperation to occur between the U.S. government and high 

technology exporters for any compliance program to be effective. In this
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connection, we are aware of the fact that the U.S. Customs Service has, lor 

a number of years, offered a prior disclosure program for violations relating 

to importations. Up to this time, the Department of Commerce has not 

formally published any regulations with respect to prior disclosures or export 

violations.

SANA believes the lack of formal voluntary disclosure procedures may 

result in a reluctance on the part of exporters to make disclosures ot inadvertent 

violations of the Export Administration Regulations lor tear ot incurring 

severe penalties. SAMA believes that the government should adopt a voluntary 

disclosure policy so as to further encourage cooperation by the United States 

exporting community. In our view, such a policy could only enhance the 

government's ability to stem the export of high technology information and 

products from the United States and would be consistent with the current 

policy of the United States Customs Service and the current practice of the 

Department of Commerce.

Frankly, Mr. Chairman, there are some good arguments for the creation 

of a new, truly independent agency. The creation of such an agency might 

allow for a greater degree of accountability and predictability in the decision 

making process. Separate budgetary authority for an independent agency 

might also bring with it the substantially enhanced resources needed to implement 

and enforce an effective and efficient licensing program.

These are essentially operational arguments, however. The fact of the 

matter is that as the lead agency in administering U.S. export control policy,
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the Department of Commerce implements policy decisions which are established 

by the President and adhered 'o by all agencies in the government. Viewed in 

this context, we are not persuaded that the creation of a new independent 

agency would have any positive results, but we can see the reaJ possibility of 

a very real disruption of the present system.

SAMA believes that there are more important issues than the actual 

location of export control responsibilities that need to be addressed. For 

example:

1. When can an accurate assessment of foreign availability be gained?

2. Con "militarily critical" be defined in a way that will protect our 

national security on the one hand by prohibiting our adversaries from 

obtaining these goods and technologies and on the other still 

allow U.S. high technology companies to compete effectively in 

world markets?

3. How can COCOM be strengthened?

4. How can non-COCOM countries be persuaded to join us in denying 

militarily critical technology and keystone equipment to the U.S.S.R. 

and its satellite countries?
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Conclusion

Mr. Chairman, throughout my testimony, I have addressed the collective 

concerns of SAMA, it's member companies, and the t'oxboro Company on the 

critical issues facing us and the Congress with the renewal of the Export 

Administration Act of 1979. At this opportune time, I would like to expand 

upon the Foxboro Company's experiences and subsequent heavy losses in 

dollars and market position as a result of the implementation of national 

security and unilateral foreign policy controls imposed under the Act. As a 

result of the embargo on computer, oil and natural gas applications technologies 

to the Soviet Union, in 1982 alone, the Foxboro Company has lost an estimated 

17 million dollars in purchase orders. Our inability to obtain export licenses 

for our products has severely eroded our market position in the U.S.S. R.

In many instances, the Soviets are now instructing contractors and 

engineers on their projects not to specify U.S. suppliers in any quotation 

requests where comparable equipment can be obtained from ncn-U.S. suppliers. 

In our business, we have many foreign competitors who are suppliers of 

comparable process control systems and instrumentation who are reaping the 

harvest of our circumstances.

Additionally, the majority of construction and engineering firms dealing 

with the Soviets on major projects are European based, and as a result ot

their experiences with U.S. export controls vis-a-vis the Yamburg Pipeline
*.

project, these firms are now very hesitant to specify U.S. suppliers even tor
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Free World projects. Their apparent attitude is "why should we be concerned 

about the impact of U.S. export controls on our contracts? Let us specify 

non-U.S. origin equipment that will do the job and with considerably less 

government interference."

Due to tlie unilateral foreign policy controls on Libya, the Foxboro 

Company has been disqualified from bidding on projects for purchase orders 

totaling 3 million dollars. As with the Soviets, Libyan end-users have no 

problem in obtaining comparable products tor their process control needs and 

are exercising this option.

Under such stringent foreign policy and national security controls, the 

Foxboro Company has incurred heavy losses in both dollars and market position. 

With the economic climate, as it exists today in the U.S., the excessive 

balance of payments deficit and the erosion of American business's reputation 

overseas as a reliable supplier, it is in all our best interests lor the Congress 

to take the necessary steps to insure that U.S. export controls and fair and 

equitable.
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Senator HEINZ. Mr. Gleason, thank you very much. 
Mr. Gray?

STATEMENT OF JAMES A. GRAY, PRESIDENT, NATIONAL 
MACHINE TOOL BUILDERS ASSOCIATION

Mr. GRAY. Thank you, Mr. Chairman. My name is Jim Gray. I 
am president of the National Machine Tool Builders Assocation, a 
national trade association composed of approximately 400 member 
companies i"hich account for over 85 percent of the U.S. machine 
tool product-en. With me today is Jim Mack, public affairs director. 
We certainly appreciate this opportunity to express our views con 
cerning the renewal of the Export Administration Act, an issue 
which, as you know, has direct and a very substantial impact on 
the U.S. machine tool industry.

Our written testimony documents the serious and dangerous 
state of our industry. Our combined annual output fell from $5.1 
billion in 1981 to $3.6 billion in 1982, a drop of nearly 30 percent. 
The 50-percent drop in new orders we experienced last year means 
that 1983 shipments will be even lower. The 1983 new order projec 
tions are also very dim.

IMPORT PENETRATION

This dramatic decline can, of course, be attributed in part to the 
worldwide recession, but the real culprit can be summed up in just 
two words: Import penetration. In recent years, our domestic ma 
chine tool industry has been invaded by foreign competition on a 
scale never before imagined. Last year, imports accounted for 
nearly 43 percent of the total U.S. machine tool consumption. Mr. 
Chairman, the fact that we are losing an increasingly larger share 
of our domestic market to imports each year is by itself cause for 
concern.

But even more distressing is the changing character of the 
market share. It is increasingly composed of more technologically 
advanced and defense-sensitive equipment, most of it coming from 
Japan under circumstances that would lead reasonable people to 
conclude that the Japanese are engaged in a concerted effort, subsi 
dized directly by the Japanese Government, to penetrate and cap 
ture the U.S. machine tool market.

This rather grim outlook leads me to the second point I want to 
make. In light of the unprecedented problem of import penetration 
into our domestic market, the opportunity for U.S. machine tool 
builders to competitively export their products has become more 
critical than ever. Unfortunately, the U.S. machine tool industry is 
no exception to our Nation's overall declining share of the world 
export market.

Our portion of the world's machine tool exports has fallen from 
21 percent in 1964 to just 6.7 percent in 1982, placing us well 
behind West Germany, with 24.2 percent; and Japan, whose share 
of the world market has tripled since 1972 to 13.4 percent last year. 
We believe that our export performance can, and that it must, be 
improved. The degree to which that improvement takes place de 
pends in large measure on the criteria which determine the appli 
cation of export controls. NMTBA's position on this complex sub-
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ject and the legislation which has been introduced to deal with it is 
fully documented in our written submission to the committee.

I would just like to focus here on some key points of particular 
concern to us. Let me say right up front that NMTBA continues to 
oppose any trade-related activity which would permit our adversar 
ies to significantly and directly increase their military capabilities. 
This committee is well aware that Cocom was established to insure 
parallel controls within the West over exports of militarily critical 
products and technology.

Now, our written statement indicates that, unfortunately, many 
of our Cocom allies have adopted a decidedly more flexible inter 
pretation of previously agreed-upon controls than we have, and are 
engaged in often blatant violations of agreements which are alleg 
edly multilateral.

It may interest you to know, Mr. Chairman, that in 1981 the 
Soviet Onion imported approximately 1 billion dollar's worth of 
machine tools. The United States supplied only 17 million of that 
market. Clearly, if there is a leakage of machine tool technology/it 
most assuredly is not coming from the United States. Practices 
such as these are coming at a time when the strength of Cocom 
needs to be reinforced, not undermined.

The situation demands that our Government send a strong and 
unmistakable signal to these violators that such conduct will not 
be tolerated. In that regard, we suggest that the national security 
export controls should be examined to require the imposition of 
import controls on companies, and in certain instances, govern 
ments, which patently and persistently disregard Cocom guidelines 
and other alliance-wide trade restrictions. I was delighted to hear 
Mr. Perle express sympathy with this approach, this morning.

When the United States complies with Cocom regulations, but its 
allies do not, export controls actually work to the detriment of the 
security of the free world in two ways. First, Soviet access to mili 
tarily critical items is not denied. Second, our own critical industri 
al bast- is imperiled because the economies of scale utilized by our 
Cocom-violating competitors allow them to not only capitalize on 
the export market, but also to flood our domestic market with im 
ports.

If national security controls are to be effective, they must be sen 
sible. Therefore, v re prefer that the Commodity Control List should 
be more frequently updated in order to add new items to the list 
and to remove outdated items, as dictated by technical develop 
ments. This can be achieved either through indexing or through 
some more frequent Cocom iist review.

We also believe that the criteria should be changed so that the 
controlled item must make a direct as well as a significant contri 
bution to the military capability of a potential adversary. Theoreti 
cally, any export could make an indirect contribution. Unilateral 
national security controls should be eliminated on products where 
there is a history of U.S. approvals in significant numbers. In addi 
tion, the act should b? amended to prohibit validated license con 
trols on strategic prod acts to Cocom and other countries which pro 
vide controls and enfo -cement parallel to that of the United States.

With regard to the issue of foreign availability, we support Sena 
tor Heinz proposal that the licensing authorities should be re-
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quired to submit more frequent extensive reports to Congress. We 
also endorse his provision that with regard to export license appli 
cations under both national security and foreign policy controls, 
the Government shall accept applicants' assertion of foreign avail 
ability unless able to present evidence to the contrary.

We strongly support Senator Heinz' proposal that the same for 
eign availability test applied to national security controls be ap 
plied to foreign policy controls. Although we generally question the 
effectiveness of using trade as a weapon, we recognize that there 
are perhaps occasions in which it may be appropriate to make in 
ternational statements by imposing foreign policy controls on se 
lected exports. In that regard, we agree with Senator Heinz that 
Congress should be consulted prior to the imposition of such con 
trols.

As Senator Heinz suggests, new foreign policy controls should 
only have a prospective effect on existing contracts. Retroactive ap 
plications should be prohibited. If in the judgment of this commit 
tee the sanctity of existing contracts cannot be maintained, a com 
pensation or insurance mechanism should be established to protect 
U.S. producers of controlled items.

We also believe that new foreign policy controls should not be 
applied to the foreign subsidiaries or licensees of U.S. companies 
solely on the basis of intercorporate relationships.

PROPOSED OFFICE OF STRATEGIC TRADE

With regard to administration of export controls, we see no in 
herent problems with Senator Garn's proposal to establish an Office 
of Strategic Trade, although we do not consider this to be a panacea 
for the ills of the export control program, because we have long 
maintained that the criteria for imposing controls are more impor 
tant than which agency administers them.

However, we believe that the Defense Department already has 
sufficient authority to prevent shipment of items which will en 
hance the military capability of a potential adversary.

Therefore, we join Senator Garn in opposing the transfer of any 
further authority to DOD in the licensing process. We have no ob 
jection to transferring the EAA's enforcement function from the 
Commerce Department to the Customs Service as Senator Heinz 
has proposed. However, the competition which currently exists be 
tween the two agencies is counterproductive and should be elimi 
nated.

I know my time is up, Mr. Chairman, so just one final point.
The imposition of export controls for purposes of national secu 

rity or foreign policy cartails not only the ability of our members 
to transfer the items restricted by such controls but, increasingly, 
their ability to market equipment which is not restricted. Our 
members report that potential and often lucrative markets are lost 
to them because of the perception overseas that the United States, 
with its well-known propensity for light switch diplomacy, could 
impose controls at virtually any time without any warning.

Without question, the uncertainty and unpredictability of this 
situation hinder the ability of our members to export to the world 
market on a competitive basis. For example, our members fre-

20-617 0-83-19



282
quentiy find themselves unable to answer with any assurance such reasonable questions as, "Will spare parts, replacement machinery, and service personnel be readily available?"Vre urge that in light of this perspective export controls be ap plied as pragmatically as possible. It must be recognized that con trols can have a long-term, unintended, and perhaps unforeseen effect on the export capabilities of American manufacturers and ul timately the national security of the United States.Thank you, Mr. Chairman.

[The complete statement follows:]
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STATEMENT BY 
JAMES A. GRAY

PRESIDENT 
NATIONAL MACHINE TOOL BUILDERS' ASSOCIATION

BEFORE THE
COMMITTEE ON BANKING, HOUSING AND URBAN AFFAIRS

UNITED STATES SENATE
MARCH 2, 1983

I. INTRODUCTION

Goo^ morni ng, my name is James A. Gray. I am 

President of the National Machine Tool Builders' Association 

(NMTBA), a nat ional trade association comprised of approximately 400 

member companies which account for nearly 85% of United States 

machine tool production. With me today is James H. Mack, Public 

Affairs Director at NMTBA.

Mr. Chairman, we certainly appreciate this oppcr tuni ty 

to express our views concerning renewal of the Expor t Administrat ion 

Act -- an issue which, as you know, has direct and v^cy substantial 

impact on the 'J. S • machine too 1 industry. We co.nmend your mar.y 

initiatives in this area, including the introduction ot S. 434, the 

Office of Strategic Trade Act of 1983. In the same vein, we commend 

Senator Heinz for his introduction of S. 397, which makes a 

significant contribution to the sensible administration of export: 

control policy. The long-standing familiarity of both you and 

Senator Heinz with the administration of export controls, along with 

your willingness to explore all sides of the question, have 

established a sound and credible basis for constructive dialogue
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concerning U.S. export policy. We are very pleased to be a part of

that dialogue.

A. The U.S. Machine Tool Industry Today

Before proceeding with our comments concerning export 

legislation, we would liks to offer the Committee a brief overview 

of the U.S. machine tool industry and where it is today. NMTBA 

represents those in the business of manufacturing the tools of 

metalworking productivity, including machine tools, cutting, 

grinding and forming machines, electrical and electronic controls, 

universal measuring machines, and automated production systems. The 

American machine tool industry accounts for a very basic and 

strategic segment of the U.S. defense-industrial base -- this is the 

industry that builds the machines that are the foundation of our 

military readiness and our ability to respond in the event of a 

national emergency.

For the U.S. machine tool industry, 19fll and 1982 were 

years of retrenchment — sustained decline following six years of 

strength. One of the most accurate indicators of the severity of 

the decline is the industry's rate of new order acquisition. After 

experiencing virtually uninterrupted growth from mid-1975 through 

raid-1980, orders for new machine tools (both metal cutting and metal 

forming} at first leveled off and then began a cyclical decline as 

the nation's economy slipped further into recession.

The unexpected extremity of the 1981-82 recession, 

especially in such major markets for machine tools as the 

automotive, aerospace, farm implement, and construct ion equipment
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industries, led to a decline in net new orders of nearly 50% in 1982 

— following a drop of 37% in 1981. The cumulative collapse in 

U.S. orders, from the peak in early 1979, is a staggering 81*. 

Unfortunately, industry analysts predict that the outlook for 1983 

will be equally unpromising. Our most recent data indicate that net 

new orders foe January, 1983 were 55% below those for January, 1982.

Shipments and employment have also dropped

dramatically. Unfortunately, because of the time that is required 

to build capital equipment like machine tools, shipments necessarily 

follow orders. Thus, although shipments fell about 30% -- from 15.1 

billion in 1981 to J3.6 billion in 1982 — they will continue to 

decline in 1983, because of the drop in orders.

In December 1975, at th-; bottom of the Last recession, 

the total employment in the industry was 82,800. Five years later, 

at the peak of the next cycle in May of 1980, the industry's 

employment had grown to 110,000. Since then, however, employment 

has fallen sharply to 68,600 as of December, 1982, the latest month 

for which figures are available. This represents a 37.6% decline in 

employment — a loss of more than 41,000 jobs — in less than two 

and a half years. Total employment thus stands at a le"el 

substantially below the level that was reached at the bottom of the 

last cycle.

It is particularly interesting to note that the 

decline in employment of production workers is greater than the

^For purposes of this statement, values are based on current 
dollars.
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decline in overall employment and has reached into the ranks of 

workers with relatively high levels of seniority and competence. 

Industry management is deeply concerned about the implications of 

this development for the industry's competitive position. The 

quality of our industry's products depends to a substantial extent 

on the competence of its production workers. Skilled production 

workers who are laid off and then find other jobs will be reluctant 

to return to a cyclical industry that is/ as documented below, 

seriously threatened by imports. Efficiency and quality are likely 

to suffer, thereby further eroding our industry's competitive 

posture. 

B. Machine Tool Imports: Penetration On An Unprecedented Scale

There are several factors to be considered when

assessing the status of the U.S. machine tool industry. Clearly, 

the recent economic downturn and the decline in the nation's rate of 

capital spending resulting from it have played a significant role. 

Even more significant, however, is the phenomenal influx of imported 

machine tools. Since 1964, America's imports of foreign machine 

tools have increased seven-fold from 4.5% of total consumption 19 

years ago to 35.3* in 1982, based on value. (Exhibit I) As a share 

of units (that is, machines actually installed), imports accounted 

for nearly 43% of U.S. consumption in the first three quarters of 

1982. During this period, orders for U.S. machine tools fell 50%.

As as result of the rising tide of imports, the 

machine tool industry's balance of trade was negative for the first
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time in history in 1978. In 1979 the trade deficit reached $400 

million; t513 million in 1980; $455 million'in 1981. The industry 

suffered its fifth straight year of negative trade balance in 1982 

with a deficit of J638 million. (Exhibit II)

We are not suggesting that import sales in our

domestic market are a new phenomenon. However, both the level and 

the character of these sales, particularly within the last several 

years, is unquestionably alarming. Exhibit III. for example, 

clearly illustrtes the dramatic jump in the value of foreign machine 

tools sold in the United states between 1977 and 1981. Japan's 

machine tool shipments to the United States increased substantially 

during this period (both in terms of actual dollar value and in 

terms of relative market share), more than quadrupling since 1977. 

Exhibit IV, detailing Japan's top ten machine tool markets for the 

years 1976 and 1981, shows that in 1976, the United States market 

accounted for 22.4% of all machine tools exported from Japan. (Even 

at this point, American purchases comprised the single largest 

export market for Japanese machine tool builders, with the Republic 

of Korea second at 19.1%.) By 1981, almost halt of the machine 

tools exported from Japan were destined for American buyers -- more 

than eight times the volume sold to West Germany, the second largest 

Japanese foreign market in 1981.

The fact that we are losing an increasingly larger 

share of our domestic machine tool market to imports each year is, 

by itself, cause for concern. But perhaps even more disturbing is
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the changing character of that market share — it is increasingly 

comprised of more technologically advanced and defense-sensitive 

equipment. (Exhibit V) During the first half if 1982, imports, 

based on value, accounted for 53.3* of the numerically controlled 

(NC) lathes, 42.7* of NC machining centers, 43.9% of forging 

machines, and 32.7% of the boring machines purchased in the United 

States. Japan's share of these high technology imports was 

substantial — for the first half of 1982, 78.9* of the Japanese 

metal cutting machines exports to the U.S. consisted of equipment 

with sophisticated numerical controls. Japanese exports of high 

technology machining centers to the United States have increased 

dramatically over the past several years to where they totaled more 

than $168 million in the first half of 1982.

It is interesting to note that these very same product 

lines -- computer controlled metal cutting machines — have been 

identified by the Defense Department as the most critical to the 

production of weapons systems (and thus subject to the most 

extensive export controls!. This leads one to the inescapable 

conclusion that our vital defense base is being eroded and 

threatened by imports.

The Japanese targeting of the U.S. machine tool 

industry is a major factor influencing the unprecedented import 

invasion. Last December, the Senate recognized this problem by 

adopting a sense-of-the-Senate resolution urging the President to 

deny the investment tax credit applied to certain Japanese
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machine tools, based upon Japanese targeting practices. The 

resolution was co-sponsored by 26 Senators, including the Chairman 

and six members of this Committee.

In addition, the Japanese and others continue to ship 

machine tools to Communist countries (despite the COCOM 

proscriptions), enabling them to achieve greater competitiveness in 

the U.S. market. The national security implications for the United 

States are obvious. NMTBA believes that the current levels of high 

technology imports cannot be tolerated, particularly when this 

startling trend shows every sign of escalating.

II. THE ABILITY TO ENTER AND REMAIN IN THE WORLD EXPORT MARKET 
IS VITALLY IMPORTANT TO AMERICAN MANUFACTURERS ~ INCLUDING 
MACHINE TOOL BUILDERS. HOWEVER, U.S. EXPORT PERFORMANCE 
HAS SHARPLY ERODED IN RECENT YEARS.

A. The Significance Of A Strong Export Market

The strength of our 'nation's economy depends, in large 

measure, on a thriving export market for American products. A more 

stable dollar, reduction of the spiraling federal deficit, and the 

creation of jobs are inextricably linked to healthy export 

performance. In addition, the international influence and prestige 

of the United States can only be enhanced by prolific export 

activity.

s out of every seven U.S. jobs is export-dependent.
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Later in this statement, we will document tlie

importance of exports to the continued health of the U.S. machine 

tool industry. These data indicate that while the U.S. market is 

subject to wide cyclical fluctuations, the world machine tool market 

reflects a pattern of steady growth. These data also show that 

approximately half the consumption of machine tools outside the 

United States exists in the Communist countries. Thus, unless 

export controls are applied multilaterally to the Communist 

countries, the U.S. machine tool industry is placed at a severe 

competitive disadvantage — at home and abroad.

For the U.S. machine tool industry, the Vigorous

expansion of export markets has always been a primary objective. In 

light of the current levels of import penetration, however, the 

industry's ability to export on a competitive basis has become 

absolutely essential. Given the importance of export activity to 

America's machine tool builders and our problems with 

government-imposed limitations on exports, we feel it is appropriate 

to briefly apprise the Committee of the ongoing export promotion 

efforts undertaken by NMTBA and its member companies. 

B. Export Promotion Activities Sponsored By NMTBA

NMTBA, on behalf of the American machine tool 

industry, is devoting its own resources to the development and 

maintenance of international markets around the world. The 

Association has three full time staff directors who spend virtually 

their full time overseas promoting U.S. machine tool exports, with 

considerable assistance from the Department of Commerce.
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NMTBA develops seminars and workshops to train our 

members' marketing and service personnel on all aspects of 

international trade. We conduct market research analysis to 

identify promising markets for industry development. We have 

conducted more than 40 Industry-Organized, Government-Appraved 

(IOGA) overseas promotional activities to help establish a viable 

foothold in these new markets; approximately 15 major promotional 

events (including catalogue shows and international trade fairs) are 

planned for 1983. We sponsor foreign exhibitions so that our 

members will have more opportunities to display their products 

overseas. We organize reverse trade missions to bring foreign 

buyers to our members' plants. And we bring large groups of foreign 

visitors to the International Machine Tool Show in Chicago every two 

years. In 1982, we attracted more than 5,600 foreign visitors -- 

despite the depressed economic climate. The Commerce Department has 

worked closely with us in the development and implementation of 

these programs, as have the commercial officers in our trade centers 

and embassies throughout the world.

One year ago, we concluded the most extensive machine 

tool sho*' ever held in Mexico. (In 1981, Mexico surpassed Canada to 

become the U.S. machine tool industry's largest export market.) The 

show, held in conjunction with the Commerce Department and the U.S. 

Trade Center staff in Mexico City, was a resounding success. 

Despite the severe devaluation of the peso, the show registered more 

than 4,000 potential end-users of American machine tools and nearly 

$3 million in equipment was purchased directly off the show floor.
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Later this month in Beijing, we will begin the first 

formal exhibition of American machine tools evei held in the 

People's Republic of China. 

C. The Export Outlook For The U.S.

Having acknowledged the importance of sustained export 

activity, it is discouraging to note that in fact, overall U.S. 

export performance is unmistakably on the decline — since I960, the 

U.S. share of manufactured exports has slid from 22.8% to 6.7% of 

the world total. This decline is evidenced by a rapidly mounting 

trade deficit (the Department of Commerce estimates a staggering 

$31.8 billion in 1982) and indications that the competitive edge 

traditionally held by American industry is steadily slipping away. 

While countries like West Germany export 36% of its gross national 

product (Canada, 27*; the United Kingdom, 22%), the United States 

consumes all but 18% of domestic production. Recent statistics 

indicate that _* mere 4% of this country's 350,UOO manufacturers 

market their products abroad and, of those, 200 industrial 

•heavyweights' account for almost 80% of all U.S. exports.

Unfortunately, the U.S. machine tool industry is no 

exception to our nation's declining share of the world export 

market. When we look at the dollar value of machine tool exports, 

the results appear to be encouraging. But when we view our exports 

a:s a percentage of all machine tool exports worldwide, the results 

indicate that our Industry's share of the international marketplace 

has seriously eroded over the past 20 years. The U.S. portion of 

the world's machine tool exports fell from 21% in 1964 to just
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6.7% in 1982, placing us well behind West Germany (24.2%) and Japan 

(13.4%) as a machine tool exporting nation.

Consider that in the mid-1960's, American machine tool 

builders supplied approximately one-third of the total global 

market. In other words, one out of every three machine tools 

consumed in the world (including the U.S.) was a product of our 

domestic machine tool industry. By the »nd of 1982, however, that 

portion had fallen to only one in six. Certainly the overwhelming 

invasion of our domestic market by foreign competition has 

contributed heavily to this dramatic decline. However, this 

startling reduction can also be attributed to our industry's 

substantial loss of world export market share. 

D. The Export Outlook For Our Foreign Competitors

while the U.S. machine tool industry's percentage 

share of the world export market has oscillated since 1972 with a 

net decline of ab^ut 84, Japan's percentage share has increased 

threefold over the past ten years. Exhibit VI illustrates that 

Japan's substantial increase during this period has also cut into 

the percentage share of West Germany, the perennial front-runner in 

machine tool exports. West Germany, while still the leader, has 

seen its percentage share of the world export market decline by 

12.3% since 1972.

Machine tool exports to Eastern Europe and the Soviet 

Onion also indicate some very revealing trends. In the early 

1970's, the U.S. established itself as a machine tool exporter to 

Eastern Europe. From 1970-75, U.S. exports to tV.e Eastern Bloc 

countries increased from $7.5 million to $99.4 million, an average
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annual growth of 68%. (Exhibit VII) From the p«ak in 1975, 

however, our exports fell to $20.3 trillion in 1981 -- about where we 

had been in 1972. 3

By contrast, the other major Western suppliers (Japan, 

West Geraany, It«ily, Prance and Switzerland) increased their share 

of total machine tool exports to Eastern Europe — l^eginning in 

1975. (Exhibit VIII) In 1975, these countries accounted for 77% of 

Eastern Bloc machine tool imports; by the end of 1979, that 

proportion had increased to 88%. Interestingly, this 11% gain 

approximates the U.S. share of Eastern Bloc machine tool imports in 

1975. (From 1975 to 1979, the U.S. share of imports to this region 

fell from 11.3% to 1.5%.) Obviously, our Western competitors (and, 

with the exception of Switzerland, fellow :oCOH members) took up the 

slack created by our relative absence from the East European market 

during those years.

Consistent with its pattern of machine tool exports to 

Eastern Europe, U.S. shipments to the Soviet Union declined 

following a peak in 1975 when 489.1 million in U.S. equipment

start of this decline roughly coincides with the 
beginning of U.S. participation in COCOM and the attendant 
Imposition of national security controls on U.S. products.

*The most recent year for which complete data are available.

^Preliminary data indicate that shipments of U.S. machine 
tools to Eastern Europe remained in the range of 1-2% of the 
region's total imports for 1980-82.
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entered the Soviet market — 15.7% of total U.S. machine tool 

exports that year. By 1982, we were exporting only $1.1 million in 

machine tools (.2* of our total export market) to the Soviets — a 

cumulative decline of 98% over the seven year period; an average 

annual decline of 25%,

Although information is sketchy with regard to the

Soviet Union's machine tool imports from other suppliers, we do know 

that the U.S.S.R. is high dependent upon West Germany for imports of 

NC turning machines. (Exhibit IX) Exhibit IX also indicates that 

Japan is a primary source of the Soviets' machining centers. (The 

table shows that by comparison, the U.S. is definitely not a factor 

in Soviet imports o£ NC machinery.) 

E. The Decline in Tl.s. Export Performance

The reasons for the decline in U.S. export performance 

(both generally and specifically with regard to the machine tool 

industry) are varied and complex. Certainly, contributing factors 

include: the worldwide recession, the inability of U.S. firms to be 

price competitive in overseas markets, lack of capital investment 

here at home, and the fact that the United States is consistently 

lagging behind its competitors in expenditures for export promotion 

and research and development. It is also true that many

^Senator John Glenn recently noted that while P. 4 D 
expenditures in the U.S. (as a proportion o£ GNP) have declined by 
20% since 1964, West Germany, Japan end the Soviet Union have 
significantly increased the proportion of their GNP's devoted to R 
D investment — by 46%, 32» and 30%, respectively.
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American manufacturers have been reluctant :o enter what they 

perceive to be the complex and overwhelming world of international 

trade. (In that regard, however, we are confident that the Export 

Trading Company Act (P.L. 97-290), favorably reported by this 

Committee in 1931 and signed into law last October, will assist in 

providing sorely needed incentives for small and medium-sized 

businesses to enter the export market.)

In addition, NMTBA believes that, in certain 

instances, our government's uneven and often ill-considered 

application of export controls must also be recognized as an 

impediment (albeit unintended) to the export prospects of thoje who 

manufacture and market American products. We will share with the 

Committee why this is so. 

III. THE EXPORT ADMINISTRATION ACT

Me have demonstrated that the opportunity to export on 

a competitive basis is crucial to the U.S. machine tool industry. 

We believe that our export performance can — that it must — be 

improved. The degree to which that improvement takes place depends 

in no small part on the criteria, set forth in the Export 

Administration Act of 1979 (E.A.A.), which determine the application 

of export controls. The Act, as you know, expires at the end of 

this fiscal year. We view the reauthorization process as a welcome 

opportunity to acknowledge the progress which has been made and to 

identify those areas where further adjustments may be desirable, and 

in fact, necessary.
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Mr. Chairman, our members report that overall,

distinct improvement!) have been made in the general export licensing 

system since enactment of the E.A.A. four years ago — particularly 

with regard to the notorious delays which plagued the system prior 

to 1979. While we genuinely appreciate the significant changes that 

have been made in that regard, we firmly believe that further 

refinements, enumerated below, will improve the current law. 

A. Administration of the Act

Mr. Chairman, we see no inherent problem with your

proposal to establish an Office of Strategic Trade (Sec. 5(a)(l) of 

S. 434), although we do not consider this to be a panacea for the 

ills of the export control program. We have long maintained that 

the statutory criteria for imposing export controls (and the 

philosophy of those who implement them) are more important than 

which agency administers such controls. However, we believe that 

the Department of Defense already has sufficient authority under the 

current Act to prevent shipments of items which will enhance the 

military capability of a r 'ntial adversary. Therefore, we join 

you in opposing the transfer of any further authority to the DOD 

with regard to the licensing process.

We do not object to the transfer of the Act's

enforcement function from the Department of Commerce to the U.S. 

Customs Service, as proposed by Senator Heinz in Sec. 4(a) of 

S. 397, the Export Administration Act Amendments of 1983. However,

20-617 O - 83 - 20
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the competition which currently exists between the two agencies is 

counterproductive and should be "Ciminated.

We strongly support Senator Heinz' proposal that the 

current suspense points and overall 90-day time limitation on 

licensing decisions should be reduced, across-the-board, by 

one-third. (Sec. 10 of S- 397) However, we believe that this step 

requires a greater commitment of resources to the staffing of export 

control agencies with competent personnel who have substantial 

technical expertise in the area they are charged with overseeing. 

The Defense Department, for example, is woefully lacking in such 

technical expertise in our particular area of concern -- machine 

tools. 

B. national Security Controls

Machine tools have long been recognized as essential 

to military production. Therefore, controls imposed for purposes of 

national security have a direct and often substantial impact on our 

members' ability to export much of the equipment they manufacture.

NMTDA recognizes that our nation's ability to maintain 

a defense-industrial edge over its potential adversaries is 

abaoj.jjtely essential. In that regard, we continue to adamantly 

oppose any trade-related activity which would permit our adversaries 

to significantly and directly increase their military capabilities.

The Committee is well aware that COCOM was established 

to ensure a degree of uniformity among the major Western trading 

nations' policies concerning the transfer of militarily critical



299

technology. Unfortunately, many of our COCOM allies haye adopted a 

decidedly more flexible interpretatin of export controls than we 

have — and/ in fact, are engaging in sometimes blatant violation of 

agreements which are allegedly multi-lateral.

Consider, for example, that approximately 25% of the 

world market (about half of the market outside the U.S.) for machine 

tools lies in the Communist countries. In 1961, the Soviet Union 

imported $1 billion worth of machine tools; the United States 

supplied only $17 million of that market. U.S. machine tool 

builders, then, ore effectively denied access to about half of their 

potential export market. But comparable equipment, manufactured by 

other COCOM members, enters the Communist countries in clear 

violation of COCOM regulations. In 1981, for example, 68% of the 

machine tools going into the Soviet Onion came from Western allies 

(and fellow COCOM members); the U.S. share accounted Cor 

approximately 1.5%.

Although not all of these shipments were in violation 

of COCOM agreements, it is significant that the average unit value 

of the machining centers exported by Japan to the Soviet Union 

between 1979 and 19B1 ($172,000 in 1979; $160,500 in I960; $212,650 

in 1981) was substantially higher than the average unit value of 

total machining center production during those years ($94,950; 

$93,91)0; and $101,400 respectively). Clearly, machining centers of 

this value are highly sophisticated pieces of metalworking equipment 

and many were of the type which our members would be prevented from 

shipping.
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Clearly, He. Chairman, if there is a leakage of

machine tool technology to the Soviet Onion, it most assuredly is 

not coning fro» us — a fact that the Soviets themselves have 

acknowledged. Commenting last month on the likelihood that Soviet 

orders for machinery &;A related equipment fro» th* C.S. would be 

even lower this year, an economist with the Soviet Ministry of 

Foreign Trade remarked: 'Our image of the U.S. is not as an 

Industrial nation, but as a supplier of farm products.* In that 

regard, an American representative of a U.S. international trading 

concern located in Hoacow recently observed that 'in fact, the 

Soviet* have found alternate sources of supply [for machinery] and 

will be reluctant to ditch their new trading partners."

The People's Republic of China provides another

example of COCOM non-compliance. Chinese manufacturers (potential 

end-users of American machine tools) have visited our members' 

plants, only to find that export licenses could not be issued for 

the equipment they wished to purchase. Consequently, their orders 

were filled elsewhere — by other COCOH members.

Practices such ae these — increasingly widespread — 

are coming at a time when the strength of COCOM needs to be 

reinforced, not undermined. This situation demands that our

^"Cash-Short Soviets Cool to U.S. Firms, But Moscow Nurtures 
Other Trade Ties," The Wall Street Journal, February 16, 1963, p. 34.
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government send a strong and unmistakable signal indicating that 

such conduct will not be tolerated. HTMBA believes *.he most 

effective means of communicating that message is by imposing import 

controls on companies (and, In certain instances, governments) which 

patently and persistently disregard COCOM regulations and/or other 

alliance-wide trade restrictions. We suggest, therefore, that 

national security export controls (Sec. 5 of the E.A.A.) be expanded 

to authorize, at the President's discretion, the restriction of 

imports into the U.S. as a means of deterring willful violations of 

COCOM agreements by our allies, who are committed to uphold their 

obligations to deny potential adversaries the access to militarily 

critical items.

Nr. Chairman, when the U.S. complies with COJOM

regulations, but our allies do not, export controls actually work to 

the detriment of the security of the free world — in two ways. 

First, Communist Bloc access to militarily critical items is not 

denied. Second, our own critical industrial base is imperiled 

because the economies of scale utilized by our COCOM-violating 

competitors allow them not only to capitalize on the export market, 

but to flood our domestic market with imports as well.

Statutory authority which allows the President to

impose import restrictions under conditions which threaten to erode 

our nation's defense posture is clearly consistent with Article XXI 

of the General Agreement on Tariffs and Trade (GAT7), which provides 

that:
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"[n]othing is this Agreement shall be construed 
. . . (b) to prevent any contracting party from 
taking any action which it considers necessary 
for the protection of its essential security 
Interest .;I(ii) relating to the traffic in 
arms, ammunition and implements of war and to 
such traffic in other goods and materials as is 
carried on directly or indirectly for the purpose 
of supplying a military establishment. ..." 
(Emphasis added.)

As Professor Jackson has observed, this "language explicitly gives the
9right of determining necessity to each individual government."

Moreover, "[during the discussion in the original GATT section, it was 

stated that 'every country must have the last resort on questions 

relating to its own security.'"

With regard to the criteria by which national security 

controls are applied, NMTBA recommends that Section 3(2)(A) ot the 

E.A.A. be ansnded so that the controls could be imposed only if an item 

would make "a direct and significant contribution" to the military 

potential of an adversary. (Emphasis added.) Therefore, we 

respectfully oppose your suggestion, Mr. Chairman, that the current 

language requiring that items be controlled which "would" make a 

significant contribution to the military capability of a potential 

adversary be changed to require the control of iteius which "could" make 

such a contribution. (Sec. 3(2)(A) of S. 434) We believe that your

9J. Jackson, World Trade and the Law of GATT § 28.4 at 748. 

10 Id. at 749, quoting GATT Doc. Cp.3/20, at 3 (1»49).
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proposed change would broaden unnecessarily the scope of those items 

subject to control, and would also be extraordinarily difficult to 

implement — conceivably, almost anything "could" enhance the defense 

posture of a p-'-'tential adversary. It has been said, for example, that 

a modern army cannot fight a war without paper cups.

We also recommend that the Act be amended to prohibit 

validated license controls on exports of strategic products to COCOM 

and other countries which provide controls and enforcement parallel to 

that of the United States. New controls on free-world technology 

transfers should be accompanied by removal of validated license 

controls on exports to the COCOM countries of the products that are the 

result of that technology. However, re-export controls could be 

maintained.

In addition, unilateral national security controls should 

be eliminated on products where there is a history of consistent U.S. 

approvals in significant numbers. New unilateral controls should be 

prohibited, except under extraordinary circumstances. (Any new 

unilateral control so imposed should automatically expire after one 

year, unless COCOM adopts that control.)

The threshold for distribution licenses should be 

lowered, with wider use by the Commerce Department encouraged. He 

support Senator Heinz' recommendation that a new comprehensive 

operations license for intercorporate technology transfers (or 

transfers to foreign licensees) be established. We also endorse his 

proposal which strengthens the authority for the issuance of qualified
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general licenses for items not requiring COCOM approval. (Sec. 17 of 

S. 397).

Section 5(h) of the E.A.A., defining the role of

technical advisory committees, should be maintained in its entirety — 

not cut back, as the Chairman has proposed. 

C. Commodity Control List

Legislative or Committee Report language should mandate 

indexing or other methods of "policing" the Commodity Control List 

(CCL) as technology becomes obsolete. An indexing mechanism which 

provides for frequent list reviews is an essential prerequisite for the 

realistic imposition of export controls. In this regard, it would be 

useful to establish a national center for technical expertise, which 

could be called on to evaluate items of high technical complexity, as 

well as questions relating to foreign availability. For this reason, 

Mr. Chairman, we must respectfully oppose the provision in S. 434 which 

repeals Section 5(g) of the E.A.A. mandating the indexing, where 

possible, of the CCL.

An effective indexing system should work both to remove 

technologies and products from the CCL as their usage becomes 

commonplace worldwide and to add new militarily critical technologies 

and products as they develop.

Unfortunately, the current practice does not work this 

way. For example, many three axis machine tools remain on the CCL, 

even though they are no longer regarded fhere or abroad) aa 

"state-of-the-art" manufacturing technology. This leads to
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widespread avoidance of multilateral export controls by our COCOM 

allies, who are decidedly leas literal in their interpretation of 

the COCOM list than is our own government, which either denies 

license applications for the shipments of these products or engages 

In the delay-ridden process of seeking exception requests for their 

export from COCOM. The fact that our allies do not often avail 

themselves of the COCOH exception request process does not mean that 

they do net export proscribed items — it means that they have 

simply engaged in their own form of list-indexation and have shipped 

items to our potential adversaries, based on their own 

interpretations of the impact of technological change on the list's 

intended purpose.

By the same token, items are not included on the COCOM 

list, simply because they were developed after the Ixst was 

developed. Robotics is a good example. It may shock the Committee 

to learn that industrial robots are not included on the COCOM list. 

O.S. efforts to include them in the currc-nt COCOM list review are, 

we understand, being vigorously resisted by Japan. An indexing 

system would nave included them a long time ago.

The advantages of indexing could alternatively be 

achieved, if COCOM list reviews would be conducted on a continual 

basis, instead of the tri-annual basis currently mandated by the 

E.A.A. In either case, technologies and products could be 

systematically added and removed from the Commodity Control List in 

a manner which would distinctly enhance the effective enforcement of 

the list's proscriptions by all parties concerned.
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D. Foreign Availability

NHTBA endorses Senator Heinz' proposal requiring

licensing authorities to submit more frequent and extensive reports 

to the Congress regarding the government's efforts to assess foreign 

availability. (Sec. 2(d) of S. 397) This provision will help 

ensure that determinations of foreign availability will be more 

accurate — and more timely.

We also endorse his proposal that, with regard to

export license applications under both national security and foreign 

policy controls, the government shall accept applicant's assertions 

of foreign availability, unless able to present evidence to the 

contrary. (Sec. 2(c)(4) of S. 397) This provision strikes us as 

eminently reasonable. Our members have, in the past, submitted the 

catalogues of foreign manufacturers, as well as articles and 

pictures fron trade journals, with their license applications. Th« 

U.S. government has considered this material inadequate for purposes 

of proving foreign availability. Numerous executives from our 

member companies, upon returning from visits to factories in the 

controlled countries, have offered to submit sworn affidavits 

attesting to the equipment they have seen installed in these 

countries. The U.S. agencies involved with processing the licenses 

have never seriounly considered that such affidavits might nelp 

est&blish foreign availability and, consequently, have never asked 

for them. As Senator Heinz noted when introducing S. 397, this 

provision will ensure that "business assertions will no longer 

simply be simply dismissed."
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E. Foreign Policy Controls

We generally question the effectiveness of using trade 

as a "weapon". However, we recognize that there are perhaps 

occasions in which it may ba appropriate to make international 

statements of policy by imposing foreign policy controls on selected 

exports. In that regard, we agree with Senator Heinz that Congress 

suould be consulted prior to the imposition of controls to assure 

the soundness of such action.

NMTBA supports the changes proposed by Senator Heinz 

concerning the criteria for imposing foreign policy controls. 

(Sec. 7 of S. 397) Moving from the current requirement that the 

President "consider" certain factors before imposing new controls to 

a requirement that he "determine" these factors represents a vast 

improvement over the present law. This provision requires that 

controls may only be imposed if the President determines, for 

example, that the controls will achieve the intended foreign policy 

objective, and that other countries will support the imposition or 

expansion of the controls. Senator Heinz has observed that this 

provision effectively places "the burden of proof on the President 

for justifying controls. 1* We agree, and feel that his comment 

reflects a fundamentally sound analysis.

NMTBA supports the suggestion that foreign policy

sanctions should be expanded by authorizing the imposition of import 

controls on appropriate products from the controlled country. Such 

action would effectively put "bite" into the controls. Under the
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current Act, if the U.S. imposed foreign policy controls on machine 

tool exports to Libya, for example, Libyan oil could still be 

imported to this country. It ia illogical that while American 

machine tool builders would be denied access to Libyan markets, the 

revenue generated from the sale of Libyan oil in the U.S. could be 

used to purchase machine tools somewhere else.

As Senator Heinz suggests, new foreign policy controls 

should have only a prospective effect on thos contractual agreements 

existing at the time the controls are imposed — retroactive 

application should be prohibited. (Sec. 15 of S. 397) If, however, 

in the judgment of this Committee, the sanctity of existing 

contracts cannot be maintained, a compensation or insurance 

mechanism should be established to protect U.S. producers of 

controlled items against the risk of contract interruption brought 

about by the imposition of new foreign policy controls. Currently, 

such insurance is not readily available on the commercial insurance 

market.

The well-being and development of U.S. foreign

investments and commerce should be a primary objective of U.S. trade 

policy. The extra-territorial application of U.S. export controls 

to foreign subsidiaries clearly interferes with the accomplishment 

of that objective. Therefore, we believe that new foreign policy 

controls should not be applied to the foreign subsidiaries or 

licensees of U.S. companies, solely on the basis of inter-corporate
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relationship*. W« urge the Inclusion of such a provision in the 

legislation ultimately reported by the Conoiti-.ee.

We wholeheartedly endorse Senator Heinz' proposal that 

the sue foreign availability test currently applied to national 

security controls should be applied to foreign policy controls 

(Sec. 2(c) of S. 397) — thereby creating a far nore stringent cest 

for tho application of foreign policy controls when there ar* 

credible indications of foreign availability.

Finally, NMTBA appreciates Senator Heinz' proposal 

strengthening the role played by American business in the 

development of export policy by increasing the degree to which 

industry sector advisory committees must be consulted prior to the 

imposition of foreign policy controls. (Sec. 9 of S. 397) 

P. Treaty Status of COCOM

NMTBA supports efforts to elevate COCOM to treaty 

status and to expand its coverage to other countries through 

multilateral or bilateral agreements. He believe that such efforts 

would strengthen multilateral compliance with national security 

controls, and would also establish a sound basis for the development 

of multilateral agreements regarding the imposition of foreign 

policy controls. 

G. Enforcement of the Act

We support making it a criminal off arise (1) to possess, 

restricted items with the intent to illegally export and (2) to 

conspire to illegally export restricted items. Voluntary disclosures
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of inadvertent violations should, however, be taken into account 

when penalties are assessed. As a trade-off, penalties for willful 

violations might be increased.

In addition, the Commerce Department should accompany 

license denials with sufficient information upon which to base an 

appeal. 

IV. CONCLUSION

Mr. chairman, we have presented some rather startling 

evidence here this morning with regard to the declining competitive 

posture of the U.S. machine tool industry and the erosion of our 

defense industrial base. However, we hope that nothing we have said 

has conveyed the impression that our industry is neither capable or 

willing to compete. On the contrary, we believe that American 

machine tool builders have what it takes to meet competitive 

challenges from overseas. Today, our members are producing machines 

that can do many times the work of previous generations of machines 

— with greater speed, accuracy and economy. Computerization, 

robotics and other new automation technology have laid the 

foundation for significant gains in the years ahead. But to realize 

these gains and to pass them on to our defense base, American 

industry must have the opportunity to compete on equal footing. - 

That is all we ask.

In this regard, we ask you to keep in mind that the 

unnecessary imposition of export controls, particularly in the face 

of foreign availability, curtails not only the ability of our
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members to transfer the items restricted by such controls, but, 

increasingly, their ability to market equipment which is not 

restricted. Our members report that, potential and often lucrative 

markets are lost to them because of the perception overseas that the 

U.S., with its well-known propensity for "light switch" diplomacy, 

could impose controls at virtually any time and without any 

warning. Without question, the uncertainty and unpredictability of 

this situation hinder the ability o-j our members to export to the 

world market on a competitive basis. For example, our members 

frequently find thidselves unable to answer, with any assurance, 

such reasonable questions as, "Will spare parts, replacement 

machinery, and service personnel be readily available?"

We have also demonstrated that the unilateral

application of export controls also strengthens the ability of our 

foreign competitors to market their products in the United States — 

thereby weakening the national security those controls were intended 

to preserve.

We urge, therefore, that in light of this perspective, 

export controls be applied as pragmatically as possible, with a view 

toward recognizing the long-term (and perhaps unforeseen) ettect of 

those controls on the export capabilities of American manufacturers, 

and ultimately, on the national security of the United States. 

Thank you.
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EXHIBIT IV

Japanese Export Statistics

1976 - Japan's top ten machine tool export markets comprised 78.2% 
of the value of total exports. These were:

(millions of dollars) 
Value of Exports

1)
2)
3)
4)
5)
6)
7)
8)
9)
10)
tl)

USA
Rep. of Korea
Poland
Taiwan
PRC
Brazil
Australia
Russia
U. K.
Canada
W. Germany

$57.4
48.9
16.0
14.8
14.7
10.2
9.2
7.8
7.7
7.1
6.6

t of Export Total

22.4%
19.1 
6.2 
5.8

4256.5

5.7 
4.0 
3.6 
3.0 
3.0 
2.8 
2.6

78.2%

1981 - Japan's top ten machine tool export 
79.7% of the value of total exports.

narkets comprised 
The top ten were:

(millions of dollars) 
Value of Exports % of Export Total

1)
2)
3)
4)
5)
6)
7)
8)
9)
10)

USA
W. Germany
Australia
U. K.
Russia
So. Africa
Taiwan
Belgium
Korea
Singapore

$691.1 
87.2 
56.2 
50.9 
49.6 
48.5 
46.8 
34.9 
30.8 
27.8

*1,909.2 79.7%

Source: Japanese Tariff Association

Spring, 1982
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EXHIBIT IX

EXDorts

1979

1981 

Exports

1979 

1980 

1981

Exoorts

1979 

1980 

1981

EXPORTS Or' NC MACHINE TOOLS TO

from Jaoan to the USSR

NC Lathes 
Units Value

8 SO. 8 million

i~ *- - -' in -•,.,

3 SO. 4 million 

from W. Germany to the USSR

NC Turret Lathes 

$31.9 Billion 

S48.4 million 

525.1 million

from the U.S. to the USSR

NC La the i 
Units Value

3 $0.3 million 

0 O 

0 O

THE USSR 1979-81

Machining Center* 
Units Value

50 $ 8.6 million 

76 $12.2 million

79 $16.8 million

NC Turret Lathes are 
the only category of NC 
published; units are 
not available

Machining Centers 
Units Value

2 $0.6 million 

2 40.6 million 

0 0

Source: Dept. of Commerce 
Sept. 1982
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JAMES A. GRAY

RESPONSE TO QUESTIONS FROM SENATOR GARN

1. Do you oppose giving the Customs Service the responsibility for 
the criminal enforcement of the Export Administration Act, and 
if so, is there any form in which you would support this, or is 
your opposition unequivocal? Why?

As we indicated in our written testimony, NMTBA believes that, 
assuming that technically qualified personnel are involved in the 
licensing process, the criteria for making licensing decisions is 
infinitely more important than the particular government agency 
which makes them. Therefore, NMTBA has no inherent objection to 
either the transfer of the enforcement function to the U.S. Customs 
Service nor, for that matter, to Senator Gam's proposal for an 
Office of Strategic Trade. It also goes without saving that we have 
no objection to keeping authority to administer and enforce the 
export licensing laws in the Department of Commerce.

2. Would you support the conversion of the Federal Trade Commission 
into an office within the Department of Commerce, headed by a 
Deputy Assistant Secretary?

The Federal Trade Commission was created by Congress as a quasi 
judicial body, responsible both to the Administration and to 
Congress. The export control agency, however, has in the past been 
regarded as principally an administrative and enforcement body 
responsible to the executive branch. Therefore, I would think that 
Congress would object strongly to a proposal to place the Federal 
Trade Commission solely within the purview of the executive branch 
by making it a part of the Department of Commerce.

3. If responsibility for export administration were to remain the 
responsibility of the Commerce Department, would you favor 
making the head of that operation an Under Secretary of 
Commerce, with no responsibilities other than administering our 
export control laws?

As we stated earlier, NMTBA believes that the criteria for deciding 
whether controls are to be enforced is more important than the 
agency which administers them or the level of personnel within that 
agency.
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Senator HEINZ. Mr. Gray, thank you very much. 
Mr. Frischkorn.

STATEMENT OF ALLEN R. FRISCHKORN, ASSISTANT VICE PRESI- 
DENT, GTE CORP., REPRESENTING THE ELECTRONIC INDUS- 
TRIES ASSOCIATION
Mr. FRISCHKORN. Mr. Chairman, I am Alien Frischkorn, assistant 

vice president for Government Relations for the GTE Corp. and 
chairman of the Export Control Committee of the International 
Business Council of the Electronic Industries Association.

I am pleased to appear here today to discuss EIA's views on 
reauthorization and renewal of the Export Administration Act of 
1979.

EIA is a Washington-based trade association which represents 
400 American companies of all sizes, ranging from small, single 
product businesses to large multi-national corporations.

Let me begin today by saying that EIA recognizes the legitimate 
needs of the United States to control exports for national security 
purposes. However, U.S. export control laws too often present un 
warranted disincentives to U.S. export sales.

I am sure you are well aware, Mr. Chairman, of the growing im 
portance of international trade to the United States. With our 
trade deficit expected to hit $60 to $80 billion this year, and U.S. 
companies facing increased international competition, it is more 
important than ever to invigorate our export industries and to 
maximize our commercial opportunities. Without the increase in 
exports necessary to earn the profits essential for continued re 
search, development, and innovation, U.S. companies could well 
lose their technological edge.

This would, indeed, be a tragedy, since a strong national econo 
my is one of the most important factors in our national security.

ROOM FOR DECONTROL

While increased exports are necessary for economic health, I am 
not here today to advocate liberalization of U.S. export control laws 
over product sales and technology transfers to the Soviet Union 
and other East bloc countries. While there may be some room for 
decontrol of low-technology products to these countries, the desire 
to trade with the East bloc is not the motivating factor in the busi 
ness community's criticisms of the U.S. export control laws.

What concerns EIA and others in the business community are 
continued controls on product sales to our allies, particularly our 
Cocom allies, and the apparent desire of the administration to in 
crease controls on technology being transferred to free world coun 
tries.

EIA believes that export licensing requirements imposed for na 
tional security reasons can be substantially reduced without affect- 
ingthe integrity of the export control program.

This conclusion is echoed by the recent report of the General Ac 
counting Office, cited earlier by you, Mr. Chairman, which report 
concluded that almost half of all export license applications re 
ceived each year could be eliminated without having a substantial 
effect on national security.
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GAO noted that the present system, as you have already men 
tioned, is a mere paper exercise, not a control mechanism. In its 
report GAO also concluded that license requirements for exports to 
U.S. allies could be reduced.

EIA strongly urges Congress to amend the Export Administra 
tion Act to eliminate the validated license requirement for ship 
ments of high-technology products to Cocom countries and other 
countries which agree to control products exported to Communist 
countries in a manner similar to the way we control products here 
in the United States.

In this regard, EIA notes that S. 397, recently introduced by you, 
Mr. Chairman, encourages the Department of Commerce to use 
special license procedures for trade with our allies. We are also 
pleased that the proposed legislation urges the President to negoti 
ate to raise Cocom to treaty status, and to negotiate bilateral 
agreements with other countries to improve enforcement of the 
export control program.

Indeed, we feel that this whole aspect of multilateral enforce 
ment of export controls is one of the most important things on 
which the law should focus.

With respect to technology transfer and the militarily critical 
technology list, EIA views with concern the administration's appar 
ent intent to increase controls over technology transfer without 
regard to the country of destination.

The Export Administration Act of 1979 of course mandates the 
development of a new militarily critical technologies list. DOD and 
the Commerce Department, as we have heard today, are working 
together to try and implement new controls on supposedly militari 
ly critical technologies. The basis for the militarily critical technol 
ogies list is the perceived need to re-focus our control methods by 
strengthen, controls on technology and keystone equipment and, at 
the same time, to decontrol some products and noncritical technol-

EIA agrees that technology controls play a legitimate role in pro 
tecting our national security. However, EIA has three main con 
cerns with the MCTL effort.

First, the array of technologies covered in the militarily critical 
technologies list appears to be far broader than that which is nec 
essary to deny truly military critical technologies to our adversar 
ies.

Second, rather than decontrolling end products, as urged in the 
report of the Defense Science Board in 1976, the so-called Bucy 
report, the Government appears to be developing a whole new 
system of technology controls on top of the current system of prod 
uct controls.

This combined approach, if you will, gives all the appearances of 
being even more burdensome than the current control system.

INCREASING TECHNOLOGY CONTROLS ON OUR ALLIES

Finally, the thrust of increased controls on technology will fall 
mainly on our allies and other free world countries, since a validat 
ed license would be required for technology transfers to free world 
countries for the first time.
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Under current law, and this is something I was surprised to see 
when I looked at the impact of the MCTL effort closely, technology 
transfers to the Soviet Union and other Communist countries al 
ready require a validated license. So the militarily critical technol 
ogies list would not impose any additional licensing restrictions on 
transfers of technology to the Soviet Union or East bloc countries. 
What it will do is to require validated licenses, the need to go to 
the Commerce Department in advance and apply to make technol 
ogy transfers, for technology transfers to Belgium, France, Ger 
many, and our trading partners in Europe and elsewhere in the 
free world.

Instead of increasing technology controls on our allies, the Gov 
ernment should try to obtain the agreement of our Cocom parti, jrs 
to enforce controls over technologies which are in fact militarily 
critical.

A similar effort should be made with other free world trading 
partners. Only after such efforts fail should additional controls be 
placed on technology transfers to our allies and other free world 
countries.

Finally, if no other change is made in U.S. export control laws as 
a result of the present review, we would hope that the new Export 
Administration Act would provide for an increase in the resources 
of the Department of Commerce to process applications in an expe 
ditious manner and to make the necessary assessments of foreign 
availability and economic impact.

It is indeed ironic that one of the major export disincentive pro 
grams administered by the U.S. Government has not received the 
adequate resources necessary to perform its responsibilities in a 
less burdensome manner.

This problem could be corrected by more specific direction in the 
new Export Administration Act and by sensitivity to the problems 
in the congressional appropriations process.

Thank you for your attention, Mr. Chairman, and the opportuni 
ty to appear here. I would be happy to answer any questions you 
may have.

[The complete statement follows.]
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March 1983 Statement
on the 

EXPORT ADMINISTRATION ACT
by the 

Electronic Industries Association (EIA)

Mr. Chairman and Members of the Subcommittee, I am Alien R. 

Frischkorn, Jr., Assistant Vice president for Government 

Relations of GTE Corporation, and Chairman of the Export Control 

Committee of the International Business Council of the Electronic 

Industries Association ("EIA").

The Electronic Industries Association is a Washington based trade 

association which represents 400 American companies of all sizes 

ranging from small single-product businesses to large 

multinational corporations. EIA member companies are involved in 

the design, manufacture and sale of electronic components, 

equipment and systems. These products are marketed for 

governmental, industrial and consumer use.

A large number of EIA member companies are involved in the export 

of electronic products. in 1981, U.S. factory sales of 

electronic products were $114 billion of which $23 billion were 

exports. in that same year approximately 1.6 million Americans 

were employed in electronic manufacture. He estimate that at 

least 600,000 of these jobs are tied directly to exports.

Because of the importance of export sales to the electronics 

industry, EIA is ver" concerned with the administration of U.S.
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export control laws. While EIA recognizes the legitimate needs 

of the U.S. to control exports for national security purposes, we 

are concerned that the present system of national security export 

controls too of ten•presents an unwarranted disincentive to U.S. 

export sales. EIA believes that a number of changes can be made 

in the national security controls which will minimize the law's 

impact as a trade disincentive and still protect U.S. national 

security interests. EIA's specific proposals concerning national 

security controls are set forth under appropriate subheadings 

below.

EIA also questions the need for and effectiveness of foreign 

policy export controls as they are presently employed. EIA urges 

that additional limitations be placed on the exercise of such 

authority. EIA In addition, suggests a minor change in the U.S. 

antiboycott law. Finally, EIA is proposing a number of 

administrative reforms which it believes would make the U.S. 

export control laws less burdensome and thereby enhance the 

international competitiveness of U.S. companies. EIA urges that 

its suggestions for changes in the current law be adopted by 

Congress in its review of the Export Administration Act of 1979.

National Security Controls

Introduction

EIA supports the need for national security controls to prevent
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our potential foreign adversaries fron gaining access to U.S. 

products and technology which could give them a significant 

military advantage. However, we believe that the present system 

of national security controls is overly broad and burdensome and 

should be modified substantially. we also believe that 

improvements can be made without having an adverse impact on our 

national security.

Controls Are Overly Broad. Many electronic products for 

commercial end-use are controlled for reasons of national 

security. Except for small dollar value shipments, strategic or 

"dual-use" items require a validated license when destined to any 

country in the world except Canada. He believe that the 

licensing requirements imposed for reasons of national security 

can be reduced substantially without affecting the integrity of 

the export control program.

This conclusion was echoed by a report published May 26, 1982, by 

the General Accounting Office (GAO) entitled. Export Control 

Regulations Could Be Reduced Without Affecting National 

Security.*/ The GAO report concluded that the present system is 

more a paper exercise than a control nechanism. GAO pointed out 

that in the fiscal year 1981, the U.S. licensing system processed

V Report of the Comptroller General of the United States 
(GAO/ID-82-14), Hay 26, 1982.
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64,518 applications for items controlled on the basis 

of national security. The applications were divided as follows:

Destined for nor.-coramunist countries 

Destined for communist countries 

Total

The report pointed out that the Department of Defense reviewed 

only 37% of the applications destined to communist countries and 

only 1.7% of the applications destined for free world countries. 

GAO noted that DoD reviews so few applications because the 

majority of dual-use items are low technology products that 

Commerce routinely approves with little or no review, while DoD 

is primarily concerned with high technology products and 

technology transfers. On the basis of this evidence, GAO 

concluded that almost half the export license applications 

received each year could be eliminated without affecting national 

security.

In its report GAO also concluded that license requirements for 

exports to United States' allies could be significantly reduced. 

In this regard, GAO noted that the Government had denied none of 

the 22,377 license applications processed for COCOM countries in 

1979. As a result, we can only conclude that U.S. companies 

suffer competitively without an offsetting national security 

benefit.
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EIA urges the Department of Commerce to consider establishing a 

special general license category authorizing exports to COCOM 

countries. In the past, similar proposals have been considered 

by the Government but never implemented. We understand that the 

failure of the Government to adopt such proposals is due, at 

least in part, to the fear of potential diversions of exports to 

the Soviet Onion and other East Bloc countries. Apparently, the 

Justice Department is concerned that eliminating the validated 

license requirement would impair its ability to bring criminal 

actions against persons violating export control regulations.

We believe that implementing a new general license category for 

COCOM countries would not present an undue problem of diversion 

nor would it impair the ability of the Department of Justice to 

enforce the laws. Any system of multilateral controls must rely 

upon the cooperation of allied countries to be effective. 

Increasing the role of COCOM in policing national security 

controls would place emphasis on the multilateral aspects of 

controls. Xt would also enable the Commerce Department to shift 

manpower from administrative details to other more productive 

areas. With respect to the Justice Department's concern, it 

should be noted that the Government would still have a record of 

equipment shipped to COCOM countries because Shipper's Export 

Declarations are required for all shipments of $500 or more. In 

addition, if the Government feels it needs more information about

20-617 0 - 13 •• 22
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general license shipments to COCOM countries it could impose 

special reporting requirements on exporters.

If the Act is amended to provide for a general license for COCOM 

countries it should further provide for the elimination of re 

export controls for shipments among COCOM countries. Under the 

present law not only are shipments to COCOM countries required to 

be licensed but re-exports between COCOM countries oust be 

licensed. In line with the proposal for eliminating the 

validated license requirements for COCOM countries, re-exports 

from one COCOM country to another should not require a license. 

Further, if the COCOM structure is strengthened as we suggest 

later in these comments, DoC should consider eliminating the re 

export license altogether for shipments between COCOM countries 

and non-COCOM free world countries. Also, for the reasons set 

forth above, validated export license and re-export license 

requirements should be eliminated on a country-by-country basis 

with respect to those countries which agree bilaterally with the 

United 'States to implement an export control system similar in 

effect to the one administered by the DoC.

Finally, for the reasons noted in the GAO report, the Commerce 

Department should redouble its efforts to eliminate controls 

altogether on low- technology products and on products which no 

longer represent "state-of-the-art".
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Technology Transfer. The Export Administration Act of 1S79 

mandates the development of new controls on militarily critical 

technologies and DoD is now refining its Militarily Critical 

Technologies List (MCTL). The basis for the MCTL is a perceived 

need to re-focus our control efforts on strengthening controls on 

technology and keystone equipment while de-controlling some 

products and non-c'itical technologies. EIA agrees that 

t=^hr.ology controls play a legitimate role in protecting national 

security. However, experience with the MCTL effort indicates 

that, rather than de-controlling end products and concentrating 

controls on technology as envisioned in the Bucy Report of 

February 4, 1976,V tne Government appears to be developing a 

whole new system of technology controls on top of the current 

system of product controls. Moreover, the array of technologies 

currently on the MCTL appears to be far broader than that which 

is necessary to deny critical technologies to our potential 

adversaries.

This "combined apptoach* gives all the appearances of being even 

more burdensome and providing an even greater disincentive to 

U.S. exports. Moreover, to be effective, any controls on 

technology must be supported by our allies. Before unilaterally 

increasing controls on technologies, the U.S. Government should

An Analysis of Export Control ot U.S.Technology-A PoD 
Perspective; Report of the Defense Science Board Task Force 
on Export of U.S. Technology; February 4, 1976.
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obtain the agreement of our COCOM allies to establish and enforce 

controls over agreed technologies which are militarily critical. 

The impact of increased controls on technologies appears to fall 

mainly on our allies since validated licenses would presumably 

be required for technology transfers to Free World countries, 

which transfers presently do not require a validated license. 

Under current law, technology transfers to the Soviet Union and 

other East-Bloc countries already require validated licenses.

With respect to increased controls on technology transfers, EIA 

concurs with the conclusions reached by the Rand Corporation in 

its April 1981 study entitled. Selling the Russians the Rope? 

Soviet Technology Policy and U.S. Export Controls. J/ In the 

study, which was prepared for the Defense Advanced Research 

Projects Agency (DARFA), Rand took a critical look at the 

assumptions and objectives of U.S. high-technology export control 

policy. A central conclusion of the Rand study was that the 

Soviets are failing to exploit the potential advantages of using 

western high-technology imports to meet domestic requirements in 

a productive manner. The study suggests that in areas targeted 

by the Soviets as high priority sectors (e.g., military) there

Selling the Russians the Rope? Soviet Technology Policy and 
U.S. Export Controls; Thane Gustafaon; April 1981 |R 2649- ARPA; Rand.——————
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is a clear need for export controls. The study goes on to note 

that in many areas, however, the soviet ability to absorb 

technology is quite poor. Thus, on the basis of the Rand 

study's findings it would appear that the most useful application 

of controls would be on a limited number of technologies with 

fairly specific military applications. The blunderbuss approach 

currently embodied in the MCTL exercise seems to us to be too 

broad. The fact that the MCTL is overly broad, at least as 

initially proposed, is also supported by the findings of the Rand 

study (at page 4) cited above. Every effort should be made to 

limit the MCTL to only those technologies with clearly 

significant military implications. At the same time efforts 

should be stepped up to decontrol those products which embody low 

technology and which have only a remote or tangential military 

significance.

Foreign Availability. Section 4 (c) of the Export Administration 

Act provides that export controls should not be imposed for 

national security or foreign policy reasons on items which are 

available without restriction from sources outside the United 

States in significant quantities and which are of comparable 

quality to U.S. products, unless the President determines that 

the absence of U.S. export controls could prove detrimental to 

the national security and foreign policy of the United States. 

This provision was strongly supported by industry the last time 

the Export Administration Act was up for renewal. However, it
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has been our experience that DoC has failed to fully implement 

the foreign availability provision. Specifically, DoC has failed 

to develop the internal resources necessary for making foreign 

availability determinations. We urge that the DoC be given more 

specific direction and resources so that it is able to gauge 

foreign availability. Obviously, it makes little sense to deny 

business to U.S. companies if our foreign competitors can and 

will supply similar products or technology to a foreign buyer.

Strengthening COCOM. As noted above, to be effective any system 

of export controls must be multilateral. It has been our 

experience that the COCOM system, which operates as a gentlemen's 

agreement, continues to operate to the detriment of U.S. 

suppliers. Since each of the COCOM members is relatively free to 

interpret the rules, in many instances foreign companies are 

permitted by their governments to make sales which the U.S. 

Government would not permit U.S. companies to make. To avoid 

this problem COCOM should be strengthened and, if possible, 

brought under a treaty framework to limit the ability of 

individual COCOM countries to make their own interpretations of 

the rules. An enforced uniform export control system is 

required.

Economic Impact. Section 3(2) of the Act requires that export 

controls be imposed only after a consideration of the impact of 

such controls is made on the U.S. economy. E.IA believes that the
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process by which economic impact is considered should be 

strengthened. The availability of products or technology to a 

foreign adversary is only one aspect of national security. 

Another aspect of national security is a strong national economy 

and industrial base. The ability of U.S. companies to compete 

in international markets is crucial to the health of the domestic 

economy. Increased international sales could provide the 

financial resources to U.S. companies for the research and 

development which is essential if America ia to keep its 

technological lead. In some cases, economic considerations may 

dictate abstaining from controls, particulary with respect to 

Free World countries. Indeed, given the existing international 

economic situation, we would anticipate that economic impact 

analysis should play an increasingly important role in 

determining whether export controls should be exercised.

Foreign Policy Export Controls

Introduction

Export controls applied for foreign policy reasons under the 

Export Administration Act of 1979 have not yielded a cost/benefit 

ratio favorable to U.S. interests. On the one hand these 

controls have imposed some additional costs upon target countries 

and communicated U.S. disapproval. In many instances, however,



336

the controls have not achieved the foreign policy purposes for 

which they were intended, nor have they denied the target 

countries imports which could meet the same needs as the 

embargoed U.S. products. As adverse side effects, the controls 

have also imposed high and discriminatory costs on certain U.S. 

producers, damaged the ability of U.S. companies to compete in 

international markets, and harmed relations with U.S. allies.

EIA Questions the Need for Foreign Policy Control Authority. The 

President has a number of foreign policy instruments other than 

restricting exports which he can use to communicate U.S. 

disapproval of a foreign government's behavior. Examples include 

diplomatic representations, travel restrictions, cancellation of 

exchange programs, limitations on foreign assistance and 

commercial credits, and import restrictions. If a truly serious 

foreign policy emergency arises in which special controls over 

U.S. exports are needed, the President can (1) ask Congress for 

legislative authority to impose special controls which would 

enable the issue to be carefully examined, or (2) apply controls 

pursuant to the International Emergency Economic Powers Act 

(IEEPA). The President already has authority other than the EAA 

or IEEPA to carry out U.S. obligations pursuant to international 

agreements such as, for example, Section 5 of the U.N. 

Participation Act of 1945.
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Limitations Should be Placed on the Exercise of Foreign Policy 

Controls. In the event the President's authority is continued, 

limitations should be placed on the President's discretion to 

invoke controls. Specifically, the existing criteria for 

imposing foreign policy controls should not 

be hortatory but mandatory. They should require the President to 

make a more compelling showing of need, effectiveness, foreign 

unavailability and to indicate why other foreign policy measures 

have not been effective. In addition, the criteria should 

include limitations on the unilateral imposition of foreign 

policy controls.

Further, export controls for foreign policy purposes should not 

apply to foreign nationals, including foreign subsidiaries and 

licensees of United States corporations. The damage to U.S. 

relations with its allies which resulted from the recent Siberian 

gas pipeline controls demonstrates that such extraterritorial 

application of controls can be counter-productive as well as 

ineffective.

Moreover, export controls for foreign policy purposes should not 

have retroactive application except in extraordinary 

circumstances. With respect to exports requiring validated 

licenses, once the license is issued it should not normally be 

subject to repeal or any further restriction. With respect to 

exports that fall within general licenses, new restrictions or
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license requirements should not affect existing contracts. 

Violation of the "sanctity of contracts* principle in the foreign 

policy export context is probably the »ost significant factor 

contributing to the view of foreign buyers that U.S. companies 

are not reliable suppliers.

Also, it is our view that import controls should be imposed 

concurrently with the imposition of any foreign policy export 

controls. This will assure that a foreign country does not 

benefit from sales into the U.S. while foreign policy export 

controls are in effect. Special provisions could be made that 

would exempt critical commodities from any import ban.

Finally, the EAA should require that the following procedures be 

followed with respect to the imposition of export controls for 

foreign policy purposes:

a. Prior to imposing export controls, the President must 

publish his intention to do so in the Federal Register. 

The Federal Register notice must include an 

announcement of a public comment period.

b. The Executive Branch must consult with Congress, hold 

public hearings, consider written comments and submit 

to the Congress a comprehensive report setting forth
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specific findings with respect to each of the criteria 

contained in the Act, before imposing export controls. 

If the President fails to follow any one of these 

procedures, the controls cannot be imposed.

If the President determines that the national interest 

requires immediate imposition of foreign policy export 

controls, he may postpone the consultations, hearings 

and comment period until after such imposition. The 

Executive Branch must, however, hold consultations and 

hearings, and commence the comment period within thirty 

(30) days of imposing the controls.

If these emergency procedures are invoked, the 

President must nevertheless submit to Congress a 

preliminary report prior to the imposition of controls. 

The preliminary report must reflect consideration of 

each of the criteria specified in the Act based upon 

the best information available to the President. It 

must also explain why consultations and hearings could 

not be held prior to the imposition of the controls. 

Any controls imposed prior to the submission of a 

preliminary report would -be void and unenforceable. 

Within forty-five (45) days from imposition of the 

controls, the President must submit to Congress a final 

report setting forth specific findings with respect to
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each of the criteria contained in the Act. If the 

President fails to submit such a final report within 

forty-five days, the controls automatically expire.

d. All export controls imposed for foreign policy purposes 

expire after 180 days. If the President wishes to 

extend the controls beyond that time, he must again 

initiate the procedures outlined above.

Antiboycott Provisions

Unintentional Violations. The Export Administration Act should
^

be amended in order to mitigate penalties in light of tacts and 

circumstances, such as violations which are committed 

unintentionally by low-level employees without authorization by 

higher management and violations which are voluntarily disclosed 

by exporters. Currently, antlboycott provisions exist under two 

separate laws and, accordingly, are administered by two separate 

departments: Treasury and Commerce. Whereas, Treasury's 

regulations contain a provision (Guideline D.4) recognizing that 

unintentional violations which are against company policy can 

occur. Commerce's regulations do not.
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Proposals for Administrative Reform 

Introduction

EIA supports keeping the export control function within the 

Department of Commerce. We oppose proposals which would transfer 

the export control function to an independent agency or to the 

Department of Defense. The present system which divides 

responsibility between the Department of Commerce and the 

Department of Defense has worked reasonably well. Moreover, 

because of its trade promotion activities, DoC is uniquely 

qualified to objectively balance national security, economic and 

trade considerations.

EIA believes that there are a number of administrative changes 

which can be made to improve the export control process and to 

reduce the burden of the export control program on U.S. 

businesses. There are many administrative improvements which the 

Department of Commerce can make without changes in the law such 

as clarifying its regulations, reducing documentation 

requirements on some shipments and simplifying its forms. We 

would hope that DoC's efforts in tl is regard are continued and 

expanded. In addition, the creation of a general license for 

COCOM countries as suggested above should reduce the workload of 

the Office of Export Administration and thereby free resources 

for other activities. Get forth bslow are other sdrainietrativ»
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changes which EIA believes should be incorporated into the new

Export

Administration Act.

Increase the Resources of the Export Administration to Facilitate 

the Goal of Export Promotion. The new Export Administration Act 

should stress the importance of the national objective to 

increase exports. Indeed it should make clear that the goal of 

export promotion should be secor.d only to the goal of the law to 

guard the national security interests of the United States. 

Sufficient manpower and resources should be made available to the 

Office of Export Administration to the maximum extent feasible, 

to expedite the consideration of license applications and to 

handle problem inquiries from exporters. In addition, sufficient 

resources should be made available to the Office of Export 

Administration to improve the training available to DoC licensing 

personnel and to make continued improvements in such areas as 

computerization. It is indeed ironic that one of the major 

export disincentive programs administered by the U.S. Government 

does not receive adequate financial resources to perform its 

responsibilities in the least burdensome manner possible. This 

should be corrected by more specific direction in the Export 

Administration Act and by sensitivity to the problem in' the 

congressional appropriations processes.
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Voluntary Disclosure Policy. Industry is concerned about recent 

penalties assessed against companies making voluntary disclosures 

of export violations. In an effective control system, we believe 

industry and government must work closely together and 

communicate openly. EIA believes that to the maximum extent 

possible/ DoC should promote voluntary compliance by responsible 

companies and encourage companies to make such disclosures. 

Specific authority to mitigate penalties when violations are 

voluntarily disclosed would encourage such behavior. Such a 

program could be modeled after the successful "Prior Disclosure" 

program of the U.S. Customs Service set forth in 19 CFR $162.74. 

If this concept is accepted, written guidelines should be 

published in the Federal Register.

Judicial Review. The procedures for judicial review set forth in 

Section 10(j) do not provide for meaningful administrative 

advocacy proceedings. EIA believes that exporters should have a 

right to appeal DoC administrative decisions, including decisions 

relating to CCL classifications, statutory procedural 

requirements, administrative penalties and foreign availability 

to an independent body such as the Court : International Trade. 

The standard for review of such cases would be whether the action 

of the Office of Export Administration is arbitrary, capricious 

or otherwise not in accordance with the law.
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Enforcement Activities. EIA is concerned about the manner in 

which export control enforcement activities are being carried 

out. Activities such as the U.S. Customs Service "Operation 

Exodus" program have penalized legitimate exporters by detaining 

legal shipments for extended periods of time. It is apparent to 

industry that many local customs inspectors lack necessary 

technical expertise and that coordination between field 

inspectors and their Washington headquarters is not adequate. We 

are hopeful that the new DoC Office of Export Enforcement will 

work closely with Customs to reduce the time involved between the 

detention and the actual seizure or release of shipments.

Furthermore, we urge that the new law direct DoC and Customs to 

develop a certification program which would exempt responsible 

companies which have internal control prograirs and demonstrated 

records of compliance from routine inspections at ports of exit.

Conclusion

EIA firmly believes that the changes which it has suggested 

herein will lessen the burden of U.S. export control laws without 

having any adverse impact on the national security of the United 

States. Indeed a healthy national economy is one of the most 

important factors of national security. Without the increase of 

exports necessary to earn the profits essential for continued
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research, development and innovation, U.S. companies could well 

lose their technological edge. In today's world economy it is 

more important than ever to maximize our commercial 

opportunities. The goals of export promotion and national 

security need not be mutually exclusive. EIA believes that the 

adoption of its proposals will assure that both goals can be 

achieved.

Senator HEINZ. Mr. Frischkorn, thank you very much. 
Mr. DeRose.

STATEMENT OF J. A. DeROSE, PROGRAM DIRECTOR OF PUBLIC 
AFFAIRS, IBM, AND CHAIRMAN OF THE SUBCOMMITTEE ON 
EXPORT CONTROLS OF THE SEMICONDUCTOR INDUSTRY ASSO 
CIATION
Mr. DEROSE. Thank you. I am Joe DeRose, appearing for IBM. 

We are members of the Semiconductor Industry Association, which" 
is composed of 57 different companies.

The thing I would like to concentrate on in my brief comments is 
the proposal for a Comprehensive Operations License which we ad 
vocate and endorse.

Our Nation today is virtually the only Western democracy that 
has established a major statutory scheme to restrict exports of 
technology, particularly to the West.

We would like to mention that any approach to control militarily 
critical technologies must be strictly confined to items directly and 
significantly related to the military potential of a foreign country 
whose interests are adverse to U.S. national security, and an overly 
broad definition of what is militarily critical leads to an unworka- 
bly broad definition of controls.

PROBLEMS POSED BY FOREIGN AVAILABILITY

We believe it would both be futile and self-defeating for the 
United States to develop a system of controls on technologies that 
remain available on an uncontrolled basis from our principal allies 
and competitors.

The United States, with very few exceptions, has no monopoly on 
militarily critical goods and technology. U.S. exports of technology 
should not be restrained when uncontrolled sources of comparable 
technology in other Western nations will legally fill the demand.

To overcome the problems posed by foreign availability, a 
common export control system could be established with our Cocom 
allies, including Australia and New Zealand. We believe that any 
changes in existing export controls should reflect rather than pre 
cede an agreement in Cocom.

In short, we believe that export controls for national security 
purposes must be multilateral in order to be effective in denying 
militarily critical technologies to an adversary. Any new controls

20-617 0-83-23
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on technology transfer should be accompanied by a corresponding 
reduction in controls on end-products.

Export licensing must be sufficiently restricted to control the 
export of militarily critical technologies while sufficiently flexible 
to allow U.S. companies to trade and compete internationally. We 
believe this objective could be best furthered through licensing 
mechanisms that take advantage of existing commercial safeguards 
and the shared interest of U.S. companies to protect sensitive or 
proprietary information.

The Semiconductor Industry Association can accept the tighten 
ing of controls on the exports of militarily critical technologies to 
the West if a licensing mechanism is established that is tailored to 
the special characteristics of technology intensive firms. Companies 
treat technology differently from product to product, and so should 
the Government.

It is, moreover, essential to the establishment of an optimal 
framework for the control of militarily critical technology that this 
licensing mechanism be specifically set forth in the extended 
Export Administration Act.

CREATE A NEW COMPREHENSIVE OPERATIONS LICENSE

We urge the subcommittee to create a new Comprehensive Oper 
ations License for the transfer of militarily critical technology and 
required keystone or sensitive equipment to well-established, long- 
term recipients of this technology and equipment.

The license should rely on the Government's review in advance 
and approval of the extensive controls already established by these 
applicant companies, the companies involved in the production of 
items on the militarily critical technologies list, items such as the 
specifications for very high-density semiconductors.

The protection of this technology is indispensable to maintaining 
their competitive position. No firm can stay in the business for 
long without a sophisticated system of internal controls on its own 
extensive technical know-how.

SIA's proposal would allow the Government to build upon this 
existing network of self-imposed, self-patrolled controls on the 
export of sensitive technology.

The comprehensive operations license would be available only to 
those applicants engaged in the export of militarily critical technol 
ogy.

It would apply to the export of the critical technical data, key 
stone equipment and certain keystone materials, as well as other 
commodities for which tne exporter would require a validated li 
cense.

It would authorize unlimited exports and reexports to the eligible 
consignees mentioned in our network of companies in the Western 
countries, that is, Cocom, Australia, New Zealand, and other 
friendly or neutral nations.

Those consignees would include branches, subsidiaries, parents, 
licensees, joint-venture partners, suppliers, vendors, subcontractors, 
of the U.S. applicant. Certain specified items such as nuclear com 
munications intercept devices would not be eligible for this license.
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The license would be issued for 2 years and renewable at 2-year 
intervals. Issuance of the license would be dependent on document 
ed and reliable internal control systems of the companies applying 
for this license.

It would also oblige a showing of contractual obligations between 
the applicants and their consignees that would prohibit the disclo 
sure or transfer of this technology.

As a safeguard, the license would include provisions for periodic 
Government reviews of the applicant's internal control system.

In sum, the issuance of a license would depend on the demon 
strated ability of the exporter to control militarily critical technol 
ogies, and as such, it would be available to an honor roll of Ameri 
can companies.

In effect, the internal control system which I described would 
itself be licensed. Discretion to ship know-how, equipment, and ma 
terials to the West would be tied to a company's established ability 
to control the dissemination of these items.

Once a company demonstrates ability to control sensitive tech 
nology, the administrative burdens and delays would be minimal. 
In this respect, the system would serve as an inducement to compa 
nies to attain an adequate level of internal controls.

The administration of the Comprehensive Operations License 
would be rather straightforward. Exporters would submit an appli 
cation with a broad description of the items involved, a description 
of the company's internal control system, copies of the operating 
agreement with its network of foreign consignees, and supporting 
statements from the consignees.

In place of a value limitation on the necessity of a purchase 
order, we envisage that the applicant would report on a semiannu 
al basis all transactions made pursuant to the license The Compre 
hensive Operate .s License, as I've outlined here, would not re 
place other existing forms of export licenses. It would apply only to 
transactions that normally require a validated license. Exporters, 
both large and small, could qualify to use this license.

Although the details of the Comprehensive Operations License 
would have to be elaborated at the regulatory levels, it is crucial 
that the new Export Administration Act provide a clear statutory 
foundation.

Mr. Chairman, you have recognized this need in your bill, S. 397, 
introduced on February 2. It amends the Export Administration 
Act to provide for a Comprehensive Operations License, and is a 
step in the right direction.

We urge the subcommittee to expand upon that provision. In 
order to insure that the comprehensive operations license, unlike 
the general qualified license, is an effective licensing mechanism, 
clear statutory language is necessary to describe the purpose of the 
license and its primary elements.

I appreciate the opportunity to present these views to you and 
SIA is ready to respond to any questions you may have.

[The complete statement follows.]
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Statement of J. A. DeRose

Program Director of Public Affairs

International Business Machines Corporation

On Behalf

of the 

Semiconductor Industry Association

NATIONAL SECURITY EXPORT CONTROL:
A PROPOSAL FOR A 

COMPREHENSIVE OPERATIONS LICENSE

Introduction

Mr, Chairman, I am Joe DeRose, Program Director of Public 

Affairs of the international Business Machines Corporation 

(IBM). I am Chairman of the Subcommittee on Export Controls of 

the Semiconductor Industry Association (SIA) and am here today 

representing SIA.

SIA is a trade association of fifty-seven semiconductor 

producers, including those who produce for sale and those who 

produce for their own use. SIA represents these producers in 

matters of trade and government policy.

It is most fitting for the semiconductor industry to address 

national security controls. SIA's member-firms develop and 

manufacture the microelectronic circuits that have been the 

foundation of U.S. world-wide leadership in high technology. The 

strength and competitive vitality of our industry is dependent 

upon world-wide trade. At the same time, our industry produces 

technology and products which have important military 

applications. Although military sales represent only about 7» of 

total U.S. industry sales, advanced microelectronics can be 

attractive targets for diversion by potential adversaries of the 

United States.
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Mr. Chairman,-I would like to join the others on this panel 

in commending your Subcommittee for its energetic review of 

export controls.

Our nation is virtually the only Western democracy that has 

established a major statutory scheme to restrict exports. In 

contrast, the focus of other friendly and allied nations is on 

the promotion of exports. Our ability to strike a balance 

between the appropriate control and the promotion of exports is 

crucial to our national security and economic well-being. SIA 

believes that your bill, Mr. Chairman, represents a constructive 

approach to reach this balance of vital national interests.

The issues presented by the reauthorization of the Export 

Administration Act of 1979 (the "Act") are varied and far- 

ranging. Although our member firms have strong views on many of 

these issues, particularly in the area of foreign policy 

controls, I will address only national securi f y controls as they 

pertain to the transfer abroad of militarily critical technology.

Principles for Effective
National Security Controls

for the Transfer of Technology

SIA appreciates the need for an effective mechanism to 

prevent goods and technology that are militarily critical from 

being diverted to potential adversaries. We have always accepted 

the necessity for an export licensing system that meets U.S. 

national security needs. At the same time, we are deeply 

concerned that excessive controls may be imposed — especially on
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the necessary transfer of technology — which would seriously 

hinder the ability of U.S. firms to compete internationally. Our 

lifeblood as companies is the rapM deployment abroad of the 

technology we develop for our own use. Export controls for 

national security purposes should prevent diversion to potential 

adversaries with the minimum interference with U.S. trade. 

Application of a few basic principles can achieve this result.

First, any approach to the control of militarily critical 

technology must be strictly confined to items directly and 

significantly related to the military potential of a foreign 

country whose interests are adverse to the U.S. national 

security. An overly broad definition of what is militarily 

critical leads to an unworkable proliferation of controls.

Second, we believe it would be both futile and self- 

defeating for the United States to develop an extensive system of 

controls on technologies that remain available on an uncontrolled 

basis from our principal allies and competitors. The United 

States, with very few exceptions, has no monopoly on militarily 

critical goods and technology. U.S. exports of technology should 

not be restrained when uncontrolled sources of comparable 

technology in other Western nations will eagerly fill the demand.

To overcome the problems posed by foreign availability, 

common export controls should be established with our COCOM 

allies and Australia and New Zealand. We believe that any 

changes in existing export controls should reflect, rather than 

precede, agreement reached in COCOM. A simultaneous effort
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should be made to obtain agreement from friendly neutral 

countries on a bilateral basis to ensure, to the extent possible, 

that these countries monitor and control exports and reexports in 

a manner consistent with the COCOM controls. In short, we 

believe that export controls for national security purposes must 

be multilateral in order to be effective in denying militarily 

critical technologies to an adversary.

Third, any new controls on technology transfer should be 

accompanied by a corresponding reduction in controls on end- 

products.

Finally, export licensing must be sufficiently restrictive 

to control the export of militarily critical technology while 

sufficiently flexible to allow U.S. companies to trade and 

compete internationally. We believe that this objective could 

best be furthered through a licensing mechanism that takes 

advantage of existing commercial safeguards and the shared 

interests of U.S. companies in protecting sensitive proprietary 

information.

A New Licensing Mechanism — 
The Comprehensive Operations License

Recently, the Defense Department circulated a regulatory 

proposal that would subject the transfer of militarily critical 

technology to validated license requirements. The same effect 

could be achieved under various pending legislative proposals.
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Recognizing that stricter controls on the transfer of militarily 

critical technology may be forthcoming, we must determine the 

best way to implement such controls.

SIA can accept a tightening of controls on the export of 

militarily critical technology to the West if a licensing 

mechanism is established that is tailored to the special 

characteristics of technology intensive firms. Companies treat 

technology differently from products, and so should the 

government. It is, moreover, essential to the establishment of 

an optimal framework for the control of militarily critical 

technology that this licensing mechanism be specifically set 

forth in the extended Export Administration Act.

SIA urges the Subcommittee to create a new Comprehensive 

Operations License for the transfer of militarily critical 

technology and required keystone equipment to well-established, 

long-term recipients — a license relying on government review 

and approval of the extensive controls already established by 

these companies. For companies involved in the production of 

items on the militarily critical technology list — items like 

the specifications for very high-density semiconductors -- 

protection of technology is indispensable to maintaining their 

competitive position. No firm car: stay in the business for long 

without a sophisticated system of internal control on its 

technical know-how. SIA's proposal would allow the government to 

build upon this existing network of self-imposed, self-patrolled 

controls on the export of sensitive technology.
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The Comprehensive Operations License would be available only 

to applicants engaged in the export of militarily critical 

technology. It would apply to the export of critical technical 

data, keystone equipment and keystone materials, as well as 

commodities and materials for which the exporter would otherwise 

require a validated license. It would authorize unlimited 

exports and reexports to eligible consignees in Western countries 

(COCOM, Australia, New Zealand, and other friendly or neutral 

nations). Those eligible consignees would include branches, 

subsidiaries, parents, licensees, joint venturers, suppliers, 

vendors or subcontractors of the applicant. Certain specified 

items, such as nuclear or communication intercept devices, would 

not be eligible for the license. The license would be issued for 

two years and renewable at two-year intervals.

Issuance of the license would be dependent on a documented 

and reliable internal control system over items subject to 

license, as well as on the existence of contractual obligations 

between the applicant and its consignees prohibiting disclosure 

or transfer of those items. As a safeguard, the license would 

include provision for periodic government reviews of the 

applicant's internal control system.

In sum, the issuance of the license would depend on the 

demonstrated ability of the exporter to control militarily 

critical technology. As such, it would be available to an "honor 

roll" of American companies. In effect, the internal control 

systems which I have described would themselves be licensed.
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Discretion to ship-know-how, equipment and materials to the West 

would be tied to a company's established ability to control the 

dissemination of these items. Once a company demonstrated its 

ability to control sensitive technology, administrative burdens 

and delays would be minimal. In this respect, the system would 

serve as an inducement to companies to attain adequate internal 

controls.

Administration of the Comprehensive Operation;. License would 

be straightforward. Exporters would submit an application with a 

broad description of the items involved, a description of the 

company's internal control system, copies of the operating 

agreements with its network of foreign consignees, and supporting 

statements from the consignees. In place of a value limitation 

or the necessity of a purchase order, we envision that the 

applicant would report on a semiannual basis all transactions 

made pursuant to the license.

The Comprehensive Operations License, as I have outlined it, 

would not replace other existing forms of export licenses, as it 

would apply only to transactions that would normally require 

validated licenses. Exporters both large and small could qualify 

to use the license. Although the license would be available only 

to firms which deal with militarily critical technology, for 

those firms, the license would cover all items — equipment and 

commodities — that would otherwise be subject to individual 

validated license requirements.
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In developing-our proposal, we have attempted to strike a 

balance between the need to achieve sufficient control of 

critical technology and the degree of f lexibi;.. ty that is 

necessary to compete abroad. We have tailored our proposal to 

deal with the practical limitations of the current system, and to 

avoid the enormous volume of license applications that will 

inevitably result from any attempt to achieve greater control 

over technology transfers through the use of the current system 

of individual transaction controls.

Let me emphasize that, by itself, a requirement to report 

each individual transaction involving the transfer of technology 

could be devastating to our industry. For example, to require a 

validated license for each transfer of technology within a 

company's network of affiliated companies would create a 

substantial workload and disruption. A prerequisite to a viable 

operation for any company with an international network of this 

kind — particularly in an industry on the leading edge of 

technology — is the continuous exchange of technical information 

and equipment. We are concerned that extensive export controls 

on semiconductor technology could undermine commercial research 

and development, stifle our international operations, and 

needlessly restrict the ability of U.S. firms to compete. 

Licensing controls that envision an approval process for every 

transfer on a tra.is;action-by-transaction basis will inevitably 

create drastic administrative burdens for the U.S. Government as 

well and equally drastic rdministrative delays for companies with 

significant international operations.
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A comprehensive operations licensing system would minimize 

the problems of technology transfer for U.S. industry and would, 

at the same time, enable the U.S. Government to focus on the 

system of control rather than on an overwhelming number of 

individual transactions. This approach provides a strong 

incentive for U.S. firms to maintain their internal controls on 

proprietary data and allows the U.S. Government to concentrate 

its enforcement efforts more efficiently. It would avoid 

handicapping U.S. exporters relative to our foreign competitors 

without sacrificing the necessary protection of U.S. technology.

Finally, our allies, who possess generally the same 

technologies and will need parallel export controls, will be more 

likely to cooperate in the control of militarily critical 

technologies if the requirements are not unduly burdensome.

A Legislative Basis for the 
Comprehensive Operations License

Although the details of the Comprehensive Operations License 

would be elaborated at the regulatory level, it is crucial that 

the new Export Administration Act provide a clear statutory 

foundation. Mr. Chairman, you have recognized this need. 

S. 397, introduced by you on February 2, 1983, amends the Export 

Administration Act to provide for a Comprehensive Operations 

License. It is a step in the right direction. We urge the 

Subcommittee to expand upon that provision.
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In order to ensure that the Comprehensive Operations 

License, unlike the general qualified license, is an effective 

licensing mechanism, clear statutory language is necessary to 

describe the purpose of the license and its primary elements. In 

addition, Congress should express its intent that the license be 

readily available and accompanied by a corresponding reduction in 

end-product controls. Finally, the provision concerning the 

Comprehensive Operation License should be part of the national 

security section of the Act, in order to underscore the 

importance of the new license as an instrument for controlling 

the export of militarily critical technology.

SIA stands ready to assist the Subcommittee in developing 

appropriate statutory language for a Comprehensive Operations 

License.

CONCLUSION

SIA does not believe that an extensive overhaul of the 

national security provisions of the Export Administration Act is 

require'!. Specific statutory adjustments, coupled with 

substantial improvement in the administration of the Act along 

the lines of the basic principles we have outlined, would go far 

in enhancing U.S. national security without arbitrarily 

discouraging U.S. trade.

In the area of licensing, however, SIA believes it is 

imperative that the national security section be amended to 

establish a Comprehensive Operations License. Such a license
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would provide a flexible and realistic mechanism which would 

answer the U.S. Government's need to impose additional controls 

over the transfer of technology abroad, and the high-technology 

industries' need to continue to compete internationally.

I appreciate the opportunity to present the views of SIA to 

this Subcommittee.
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March 21, 1983

Mr. Paul Freedenberg 
United States Senate 
Committee on Banking 
SD-534 Dirksen Senate

Office BuiIding 
Washington, D.C- 20510

Der.r Paul:

The attached answers are being provided to you 
in response to a request to me from Senator Heinz on 
behalf of Senator Garn. The questions were posed in 
the context of your subcommittee's hearings on the 
Export Administration Act on March 2, 1983.

Sincerely yours.

J.A. DeRose

Attachment
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Paul Freedenberg in "esoonse to Senator Heinz 
Request on Behalf of Senator Garn

ANSWERS

1. We believe that the Department of Commerce should maintain

primary responsibility for the Export Administration Act, but 

snould work closely with other agencies on the enforcement 

aspects of export administration. We would expect the DOC to 

co-ordinate enforcement with the Customs Service, the "BI and 

other intelliqence agencies, in order to ensure effective 

inspection and control and at the same time avoid needless 

interference with lawful shipments. This would entail access 

for these other agencies to the licensina files of the Office 

of Export Administration of the DOC- In addition, we 

stronqly recommend that the commodity control list numbers be 

modified to correspond to the more precise International 

Harmonized System codes — a system with which customs is 

familiar.

2. We have no opinion on the proposed changes in ihe 

jurisdiction of the PTC.

3. We feel that the new management system within DOC is working 

adequately at the present time, and do not see the necessity 

of creating a new Under Secretary to handle export 

administration. However, we would not find it unreasonable 

to elevate the head of the Office of Export Administration to 

the level of an Assistant Secretary.
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Senator HEINZ. Thank you very much, Mr. DeRose.
I have a number of questions for all of you, but let me ask you, 

Mr. DeRose, since you were talking about the comprehensive oper 
ations license as you describe it, it sounds more like we're going to 
license companies than we're going to license technologies.

Is that the essence of it?
Mr. DEROSE. It's a combination of both. What we would find is 

that some companies, if they are larger, might have several tech 
nologies. You may recall from the earlier testimony they described 
the fact that there are approximately 18 technologies in the mili 
tarily critical technologies grouping

Any one company might be involved in more than one of those 
technologies. As it turns out, our company happens to be involved 
in several of them.

We would expect to go forward with the transfer of each technol 
ogy and describe what its network is to each of the countries, and 
we would segregate those activities one from the other in order to 
serve the requirements of the DOD and the Department of Com 
merce.

Senator HEINZ. But you're going to rely on companies for most of 
the self-policing.

Mr. DEROSE. Yes, we are, but what we would invite of course is a 
review by the administration of our procedures, such that they 
could tell us whether they could be improved, where they could call 
out to us any consignee who was at risk.

We would of course make every effort to change arrangement ac 
cordingly.

Senator HEINZ. Now in my legislation we aim at requiring reex 
port conditions being imposed as a condition of getting a qualified 
general license. That's the qualification. As I understand your pro 
posal, you do not have this.

Mr. DEROSE. Our proposal WPS a closed network of consignees so 
that we would tell Government the technology is being transferred 
to these parties and these parties would only deal with each other.

The end product of that technology would be controlled under 
other licensing procedures. We will describe fully under the con 
signees in advance to avoid going through that we don't have to a 
whole series of individual license applications for each transaction.

There would be a clear overview available to the authorities.
Senator HEINZ. Let me ask this question just generally. Senator 

Garn made the comment in his opening statement that the Com 
merce Department can't both promote exports and regulate ex 
ports; do you agree, Mr. Frischkorn?

DIVIDED RESPONSIBILITY WORKS WELL

Mr. FRISCHKORN. No, I do not agree. I think the present system 
whereby responsibility is divided between the Department of Com 
merce and the Department of Defense works reasonably well.

Certainly there are problems, as has been noted today. I would 
not like to see the export control function transferred to an inde 
pendent Office of Strategic Trade or to the Defense Department, as 
has been proposed.

20-617 0-83-24
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Senator HEINZ. What would be the matter with an Office of Stra 
tegic Trade? What's your problem?

Mr. FRISCHKORN. I think the problem that we have today is that 
the hard liners in terms of control have substantial weight. I think 
having the Commerce Department involved provides a counterbal 
ance to that weight.

Senator HEINZ. So you see that as just a covert means of giving 
the Defense Department more power?

Mr. FRISCHKORN. Exactly.
Senator HEINZ. Mr. Henriques, how do you feel?
Mr. HENRIQUES. We've looked at the proposals, both that Senator 

Garn has proposed and that Senator Nunn has proposed. We're 
studying them right now.

We don't see anything necessarily wrong with the Commerce De 
partment having both functions. We think that could be accom 
plished.

Senator HEINZ. Do you think the Office of Strategic Trade would 
be simply a backdoor means of giving the Defense Department 
more authority?

Mr. HENRIQUES. I don't know if I could say that. Clearly, it cer 
tainly could evolve that way.

Senator HEINZ. Mr. DeRose?
Mr. DEROSE. We are rather comfortable with the Department of 

Commerce at this time.
Senator HEINZ. Do you support or oppose the idea of an Office of 

Strategic Trade?
Mr. DEROSE. The Association hasn't studied it yet.
Senator HEINZ. Are you for or against giving the Department of 

Defense more authority here?
Mr. DERosE. We believe in the area of militarily critical technol 

ogies they have very extensive authority already.
Senator HEINZ. From that I should infer that you think they 

don't need any additional authority?
Mr. DEROSE. I would think that they have sufficient at this time, 

yes, sir.
Senator HEINZ. Mr. Gleason?
Mr. GLEASON. I've dealt with the Department of Commerce Office 

of Export Administration for a very long time through various 
people; in fact I saw here this morning Mr. Rauer Meyer, director 
of that office for many years in the past, and from Mr. Meyer on 
up to the incumbents, I've never had the feeling that the people in 
the OEA fee! that they as individuals or in their official capacity 
have a responsibility for promoting trade.

Looking at it from our side of the fence, they have not been in 
terested in trade, they have been interested in enforcing the 
Export Administration Act.

Therefore, I have no discomfort with it in its present location. I 
have more discomfort with the concept of its going to an agency 
where even at the most senior level of the agency, if it goes that 
far for review, there isn't a balanced view of the Export Adminis 
tration Act and the business requirements.

Senator HEINZ. Mr. Gray?
Mr. GRAY. Better the devil you know than the devil you don't. 

[Laughter.]
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I would say it's more important to concentrate on the criteria for 
administering the act rather than who actually does it.

ENFORCEMENT CONTROLS TO CUSTOMS SERVICE

Senator HEINZ. One of the other devils referred to, at least inso 
far as their operation exodus is concerned, is the Customs Service. 
Somebody's made accusations that that has resulted in very long 
delays without getting things resolved.

But dp you think it would be a good idea to transfer the primary 
responsibility for enforcement of our controls to the Customs Serv 
ice as part of this act? Mr. Gray?

Mr. GRAY. The same answer. If you can resolve the infighting be 
tween Commerce and the Customs people, and if we have the 
trained personnel.

Senator HEINZ. How are we going to do that? That's clearly a 
problem.

Is there any other way to do it than to give more clear delinea 
tion of authority to one agency or the other?

Mr. GRAY. Delineation of authority and trained people. People 
will have to be trained. The arguments will have to be muted.

Senator HEINZ. You really don't think it makes much difference 
whether we give primary enforcement responsibility here to Cus 
toms?

Mr. GRAY. Not if it's appropriately staffed.
Senator HEINZ. My sense is there isn't much disagreement with 

that comment; is that correct? And does anybody feel differently 
than that?

Mr. HENRIQUES. I don't think there's any reason that's been ad 
vocated that says it's better there than allowing Commerce to 
maintain it, the control.

Senator HEINZ. Let's talk about foreign availability for a 
moment. My legislation does ask the Commerce Department and 
the Government to assume the heavier burden of availability- 
excuse me, a heavier burden of proof with respect to foreign avail 
ability.

Mr. Perle seemed to indicate that he felt that that would result 
in a risk of the export of technologies that were critical.

Why is he wrong, or is he right? Mr. Henriques?
Mr. HENRIQUES. One of the things Mr. Perle also said was that 

here seemed to be heavy reliance on the marketplace, on the man 
ufacturers, to know what's out there.

We had talked in our statement about a voluntary cooperation 
between the industry and the Department—the Commerce Depart 
ment specifically in assessing what that foreign availabilty really
is - „ '

I think clearly the past 10 or 15 years have indicated _.iat per 
haps industry knew better what was available out there in the for 
eign availability area than either the Defense Department or the 
Department of Commerce.

Senator HEINZ. Very well. A number of you have mentioned lost 
business due to the unilateral application of national security 
export controls.
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Mr. Gray, can you document any cases for the record where we 
have lost some specific export business, particularly in the face of 
foreign availability?

PRODUCTION IN THE SOVIET UNION

Mr. GRAY. Mr. Chairman, a few months ago I spent some time in 
the Soviet Union and I had an opportunity to visit privately with 
the president of Stanko Import, Mr. Lobtiev. I also had an opportu 
nity to visit the Autovaz plant at Togliatti and the Kama River fac 
tory, which is an enormous truck factory.

They produce 700,000 automobiles a year. Less than 3 percent of 
the machine tools that are in that factory today were manufac 
tured in the United States, and to the best of my ability, most of 
them were what we could call common garden variety G-destina- 
tion machine tools.

They have now let the orders for the new front-end drive. Those 
orders have all been let. No Americans have been invited to bid.

They're also in the process of putting in their fourth assembly 
line. No Americans have been asked to bid. They're in the process 
of building a new parts factory; Americans have not been asked to 
bid.

The Chelyabinsk tractor factory has been expanded and up 
graded. Those orders have all been let. No American equipment in 
cluded in that.

Senator HEINZ. Is that an argument, though, against the applica 
tion of foreign policy controls? Is that a result of the Yamal pipe 
line decision?

Mr. GRAY Some of it is the failure, the unwillingness to supply 
spare parts and service to the Kama River factory. Incidentally, 
less than 6 percent of the machine tools in that factory came from 
the United States.

So when they talk about the trucks being built on U.S. technol 
ogy, it's a little bit niisleading.

There are any number of projects. The Don River harvester com 
bine, which will be in production by late 1985, those specs are now 
out. We were not asked to bid on that.

Moving on to consumer products at Promshimport. There are 
turnkey projects that are being developed now for the production of 
stoves, refrigerators, washing machines, electric motors for those 
products, cement factories, woodworking machinery for furniture, 
spring-coiling machines for springs for mattresses; there are a 
number of automobile factories that are in for upgrading and ex 
pansion. We are not being asked to bid on those projects. The 
reason they give us are: they want to know that they are going to 
be able to get spare parts and service after the machines are sold.

There is another aspect to it as well, and I think this is equally 
as important.

Senator HEINZ. So we're losing two ways there. One, we're losing 
because we have the reputation as an unreliable supplier. Second, 
we're losing because even if we decided we didn't want to sell, 
there would be plenty of other people to supply those parts that 
are commonly available.
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Mr. GRAY. That's correct. There is one other point I would like to 
make on that.

American companies are not being as aggressive as they could be 
to get that business, even though it is G destination. The reason is 
these are small companies. Without political risk insurance against 
the actions of our own Government, they are afraid of ending up 
with a lot of iron on their floor, and they'll go bankrupt. I think 
that's a very significant point.

ALLIES SELL TO COMMUNIST COUNTRIES

Senator HEINZ. That's a well taken point. Let me move along 
here a little bit. It's been alleged that our allies have licensed nu 
merically controlled machine tools to Communist countries which 
we would be unable to sell under the Cocom list.

Do you know of any such instances?
Mr. GRAY. Yes. The Japanese have licensed the Hungarians and 

the Rumanians to build a very sophisticated, extremely accurate, 
five-axis machining center. When we report a lot of these cases to 
the Defense and Commerce Departments they were always denied. 
This time, the Hungarians brought one of their machines to our In 
ternational Machine Tool show in Chicago, and demonstrated it, 
last September. I also have with rne——

Senator HEINZ. That's the Hungarians who brought——
Mr. GRAY. That was a licensed machine by the Japanese. They 

not only sold them the equipment; they licensed them to build a 
five-axis machine. We can't even sell them a three-axis machine.

Senator HEINZ. What happens when you inform Commerce or 
Defense?

Mr. GRAY. They're as upset about it as we are, and they now be 
lieve it, because the evidence was there.

Senator HEINZ. But prior to that time they didn't believe it?
Mr. GRAY. I can't speculate on how—whether or not they be 

lieved it. Certainly nothing has been done. We have been telling 
them these things for years.

This is a picture of a Soviet machine, a horizontal machining 
center, that was displayed in Osaka in November 1982 with a 
Fanuc, System 6M, control with bubble memory on it. That control 
went to the Soviet Union to be interfaced with this machine and 
was brought back to Japan for display and sale.

Another example is Fanuc's licensing of the Chinese to build 
their System 5 and System 7 SC axis controls. This particular con 
trol happens to be a four-axis. You can see the axes on the photo 
graph.

Senator HEINZ. These are all on the Cocom list? And Japan is a 
participant in Cocom; is that right?

Mr. GRAY. That's correct.
Senator HEINZ. Why do you suppose the Japanese do this? They 

look at the list. They see that the product is there, the technology 
is there, yet they go ahead and sell anyway. Are they just thumb 
ing their nose at the United States and Western Europe?

Mr. GRAY. My presumption is that they think we're a bunch of 
chumps. They go into the Cocom meetings, and they agree not to 
sell things. The difference is we're sending men like Richard Perle
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and Larry Brady; the other countries are sending businessmen to 
represent them, and they have a different view when they enter 
these negotiations.

I don't agree with Mr. Perle when he says that the violation situ 
ation has improved in recent years. I think it's escalating. The 
thing that concerns me is that the combination of the worldwide 
recession and the integrated manufacturing systems the Japanese 
have installed in their machine tool industry have provided them 
with an inventory overhang of sophisticated machine tools. They 
can hold those machines just so long. Then they are gping to go 
someplace, and there is a ready market in the Communist coun 
tries for that kind of equipment. That's our concern.

SHORTENING LICENSING TIME

Senator HEINZ. Let me ask you about a somewhat related ques 
tion on the processing of licenses. As you know, my legislation calls 
for the reduction in the licensing time by about a third. From what 
I hear, most people at the table support shortening the licensing 
time.

But my question to you is: Are there sufficient qualified people 
at Commerce and DOD to handle the requirements that would be 
imposed upon them as a result of such tight deadlines?

Mr. Gray, can you comment?
Mr. GRAY. With all due respect, I believe the Defense Depart 

ment does need some people that are qualified in the area of ma 
chine tools and robotics. There are more technically qualified 
people at Commerce, but even there, the technology has moved 
very, very rapidly. I would strongly urge them, for the new job 
slots that are opening, that they get people that are qualified.

Senator HEINZ. Mr. Gleason, what do you think?
Mr. GLEASON. One of the areas that Commerce has improved on 

greatly in the last several years has been in the processing of li 
cense applications; however, both in Commerce and Defense, there 
is a real scarcity of people who know the application of the elec 
tronic components, who understand what the equipment is going to 
be used for, yet judgments are very often made in terms of the li 
censing on the basis of the end use, rather than the piece of equip 
ment itself. I think they could use better staff or additional staff 
skilled in the end use of products.

Senator HEINZ. Mr. DeRose?
Mr. DEROSE. We would like to see the number of license applica 

tions come down, and we think those people can do a solid job.
Going back to your earlier query on foreign availability, in terms 

of analyzing what is available abroad, if we could exclude from 
that analysis what's available in the Cocom countries, the problem 
would become much more manageable, because if we have a 
common understanding with our allies, we should really not have 
to worry about what's available.

Senator HEINZ. In theory, that's right, but Mr. Gray has just ex 
plained in some lurid detail how well that seems to be working.

Mr. DEROSE. He's describing an area that I am not familiar with.
Senator HEINZ. You should be so lucky.
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Mr. DEROSE. Looking at some other areas that we are familiar 
with, we do not see quite that distortion in trade.

Senator HEINZ. I guess in your case, at least insofar as software 
is concerned, there are still people who need your software, and are 
willing to do almost anything to get it. Got caught doing it.

Mr. Henriques, do you have a comment?
Mr. HENRIQUES. As we stated, the number of controlled technol 

ogies or products or materials can be reduced, and the efforts con 
centrated on reduced areas. Then 't's highly probable that there 
are enough people in Commerce. There's always a concern about 
upgrading the skills of the people who work for the Government. 
They should have the same kinds of opportunities that people in 
industry have, to learn new skills on a continuing basis.

Senator HEINZ. Are you talking more about Mr. DeRose's propos 
al for a special general license or a qualified license?

Mr. HENRIQUES. That, too, but we also recommend very strongly 
that there be a reduction in the MCTL, a significant reduction in 
the MCTL, so there wouldn't have to be that many licenses. They 
wouldn't have to have the scrutiny or the security controls prob 
lem.

Senator HEINZ. Mr. Frischkorn?
Mr. FRISCHKORN. I can't see any reason why there shouldn't be a 

substantial reduction in the application processing time, at least 
for applications for products going to non-Communist countries. 
This would be possible if we reduce the licensing requirements for 
Cocom countries as we have suggested. Our foreign competitors, in 
cluding Cocom member countries, grant applications in a few days 
to a week. The businessman just has to go in and say he wants a 
license. This is for non-Cocom-type cases. I would like to see the re 
sources of the Commerce Department increased to where they 
could process noncontroversial applications in anywhere from 1 to 
2 weeks.

Certainly, there also needs to be an upgrading of the technical 
skills of the export administration staff. They're woefully short on 
engineers who really understand the high-technology products that 
are processed there.

Senator HEINZ. I would appreciate it if, for the record, any of you 
could cite specific instances where lengthy licensing delays resulted 
in lost export business. I won't ask you to do that on the record 
here. I would like you to specify, if you would, for the record, what 
the dollar value of that lost business might be.

[Response to questions of Senator Heinz and response to written 
questions of Senator Garn follow:]
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Aim.' R Frisc -orr 
Asg<a;*,it v.c« P.«s<d«nt 
GovB.nmsnt R«laH9.n 
Product* Op»rtl.ofi*

General Telephone & 
Electronics Corporation
1120 Connecticut Avenue, N.W 
Washington, D C J0036 
202 293 2800

March 18, 1983

Honorable
John Heinz
443 Russell Senate Office Building
Washington, D.C. 20510

Re: Export Administration Act 
Reauthorization

Dear Senator Heinz:

I am transmitting herewith the corrected copy of the trans- 
script of my testimony on behalf of EIA at the March 3, 1983 
hearing on renewal and reauthorizatior of the Export Adminis 
tration Act of 1979, and responses to several questions 
raised by Senator Garn, which you transmitted to me.

In addition, at the hearing you asked witnesses to cite specific 
instances where lengthy licensing delays have resulted in lost 
export business. While we cannot cite specific instances with 
out canvassing the EIA membership, which was not practical in the 
short time since the hearing, EIA believes that it is self 
evident that licensing delays result in lost sales to U.S. 
companies. Generally speaking, there are two types of licensing 
delays - - 1) delays resulting from the review process, and 2) 
delays resulting from administrative problems.

Delays resulting from the review process are most frequently 
associated with products and technologies destined for East 
Bloc countries or countries with which the United States has 
strained relations. U.S. companies are considered unreliable 
suppliers when licenses become caught up for long periods in 
the review process. There are many other countries that can 
and will provide many products and technologies without the 
long delays associated with license application reviews. The 
goal of the U. S. should be to compress the review period as 
much as possible. Uncertainty is the problem - - a quick "no"



369

answer at least lets the U.S. company and its foreign 
customer know where they stand.

The second type of licensing delay is most frequently 
associated with routine applications to free world countries. 
Because -jf minor discrepancies in applications, administrative 
policy changes and human error, routine license applications 
may take up to three months to clear the administrative 
process. Foreign buy r s cannot understand such delays and 
often complain and t' -aten to terminate contracts. Non- 
controversial export licenses are usually granted by our 
free world allies in a couple of days to a week. The aim of 
the U.S. should be to process non-controversial free world 
license applications in the fastest possible time.

E1A is happy to have the opportunity to present its views on 
the renewal of the Export Administration Act. Please call on 
us if we can provide additional information.

Respectfully,

Q. $.
Alien R. Frischkorn, Jr.

ARF /mrm 
Encl.
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RESPONf .3 TO QUESTIONS RAISED BY 
SENATOR GARN

In your written testimony you make some helpful suggestions 
that merit serious consideration. Toward the end of your 
statement, however, (p. 17) you make a very paradoxical 
observation. You state that the Commerce Department, 
"because of its trade promotion activities" "is uniquely 
qualified to objectively balance national security, economic 
and trade considerations." Would you please explain how the 
Commerce Department is enhanced in its objectivity by its 
trade promotion activities, when trade promotion is one of 
the most important factors to be weighed in the balance? 
Why would not DoD be equally qualified because of its 
security promotion role and experience? Shouldn't 
objectivity be sought in an agency that has none of these 
biases?

1. Because of its export promotion activities, the 

Commerce Department has a developed capability to assess 

economic impact. This capability, which is unique in the 

Federal Government, enables the Export Administration to 

easily access information on the economic impact of its 

control activities. Moreover, E1A believes that objec 

tivity is more a function of personnel than of organiza 

tional structure. Transferring the control function to 

an independent agency would, therefore, not necessarily 

make decisions any more or any less objective. The present 

structure which gives the Department of Defense a strong 

voice in control decisions appears to us to be biased 

towards national security concerns rather than economic 

concerns.
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2. In your written testimony you note that the export
administration program of the Commerce Department, "does not 
receive adequate financial resources to perform its 
responsibilities in the least burdensome manner possible." I would tend to agree with you. Vet, since before the 1979 
Act the Congress has never once given the Administration — 
Republican or Democrat — less than it has requested for 
export administration. '-If export administration does not 
have adequate resources, where does the fault lie?

2. The fact that the Commerce Department has not 

received adequate financial resources for its export 

control program is probably due to the fact that the need 

for expeditious handling has been given a low priority by 

both Democratic and Republican administrations. However, 

due to the increasing importance of exports to our national 

economic well being, and the fact that controlled commodi 

ties are among this nation's most exportable, it is 

imperative that the control system be given a higher priority. 
EIA believes that the time has come for both Congress and 

the Administration to allocate greater resources to the export 

control program.

3. Do you oppose giving the Customs Service the responsibility 
for the criminal enforcement of the Export Administration. Act, and if so, is there any form in which you would support this, or is your opposition unequivocal? Why?

3. EIA believes that the Commerce Department should 

continue to have primary responsibility for criminal 

enforcement of the Export Administration Act. However, we 

also believe that the Customs Service can provide the 

necessary surveillance because of its greater manpower in 
the field.
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4. Would you support the conversion of the Federal Trade
Commission into an office within the Department of Commerce, 
headed by a Deputy Assistant Secretary?

4. As noted in the response to Question 1, bias is more 

a factor of personnel than of organizational structure. 

Moreover, including a regulatory agency in a cabinet level 

office with broader responsibilities does not present an 

inherent contradiction. For example, the Federal Energy 

Regulatory Commission, a regulatory agency, is part of the 

Department of Energy.

5. If responsibility for export administration were to remain 
the responsibility of the Commerce Department, would you 
favor making the head of that operation an Under Secretary 
of Commerce, with no responsibilities other than 
administering our export control laws?

5. Conceptually, EIA has no problem with the proposal to 

have a separate Under Secretary of Commerce for administering 

the export control laws. However, we do not believe that a 

change in the present organizational structure is warranted.
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QUESTONS FOR INDUSTRY PANEL FROM SENATOR GARN

1. Do you oppose giving the Customs Service the responsibility for the criminal 
enforcement of the Export Administration Act, and if so, is there any form in which 
you would support this, or is your opposition unequivocal? Why?

2. Would you support the conversion of the Fetieral Trade Commission into an 
office within the Department of Commerce, headed by a Deputy Assistant Secre 
tary?

3. If responsibility for export administration were to remain the responsibility of 
the Commerce Department, would you favor making the head of that operation an 
Under Secretary of Commerce, with no responsibilities other than administering 
our export control laws?

ANSWERS
1. We believe that the Department of Commerce should maintain primary respon 

sibility for the Export Administration Act, but should work closely with other agen 
cies on the enforcement aspects of export administration. We would expect the DOC 
to co-ordinate enforcement with the Customs Service, the FBI and other intelligence 
agencies, in order to ensure effective inspection and control and at the same time 
avoid needless interference with lawful shipments. This would entail access for 
these other agencies to the licensing files of the Office of Export Administration of 
the DOC. In addition, we strongly recommend that the commodity control list num 
bers be modified to correspond to the more precise International Harmonized Sys 
tems codes—a system with which customs is familiar.

2. We have no opinion on the proposed changes in the jurisdiction of the FTC. 
, 3. We feel that the new management system within DOC is working adequately at 
the present time, and do not see the necessity of creating a new Under Secretary to 
handle export administration. However, we would not find it unreasonable to ele 
vate the head of the Office of Export Administration to the level of an Assistant 
Secretary.

Senator HEINZ. One thing you could answer verbally is this: If it 
is true that license processing periods have caused significant 
delays in shipping—well, I think I will ask you—I may send you 
another question for the record I don't really need to ask you this.

Gentlemen, thank you very much. You have been extremely 
helpful. You have given us some good testimony on a number of 
things that are under active consideration. We will probably see 
you again on some future occasions. Thank you very much.

[Whereupon, at 1:35 p.m., the hearing was adjourned.]
[Additional material received for the record follows:]
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Statement of George K. Heenan
Control Data Corporation 

for the American Electronics Association

before the

Subcommittee on International Finance
& Monetary Policy

Committee on Banking, Housing and Urban Affairs 
United States Senate

March 2, 1983

Recognizing the need for effective controls on goods and 
technologies that can make direct and significant contributors to 
adversary military capabilities, AEA proposes:

. Policy emphasis on enforcing existing controls more 
effectively rather than broadening then;

. Strengthen CoCOM and seek agreements with non-CoCOM 
countries that parellel CoCOM levels as closely as 
possible;

. Eliminate unilateral controls;

. Increase reliance on our companies' proprietary
interest in protecting their own data and technology; 
and

. Commerce should acrept the applicant's assertions of 
foreign availability unless able to present evidence to 
the contrary, thus placing the burden of proof on the 
government.

American Electronics Association
1612 K Street, N.W., Washington, D.C. 20006
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Statement of George M. Heenan
Control Data Corporation 

for the American Electronics Association
Before the 

Subcommittee on International Finance
& Monetary Policy

Committee on Banking, Housing and Urban Affairs
United States Senate

March 2, 1983

Mr. Chairman and Members of this Distinguished Committee:

I am George Heenan, Vice President for Strategic Plans and 

Programs f^r Control Data Corporation based in Minneapolis, 

Minnesota. Control Data is a manufacturer of large scale 

computers and a provider of data services. We have a v ; tal 

interest in international trade and in U.S. policies which can 

affect that trade. I am appearing before you today on behalf of 

the American Electronics Associacion, of whose Board of Directors 

I am a past member. AEA is a trade association of 2,000 plus 

electronics companies in 43 states. Our members manufacture 

electronic components and systems or supply products and services 

in the information processing industries. Our member companies 

are mostly small rapidly growing businesses currently employing 

fewer than 200 people.

AEA member companies have a vital stake in exports and 

international trade. In some of the larger companies, half of 

their sales are to overseas customers. Electronics companies 

:ontribute a favorable balance of trade as a partial offset to an 

unfavorable balance in<5'.irred by oil and other imports. In 198!., 

electronics products produced a favorable trade balance of over 

S5 billion dollars, with electronic industrial products 

contriijuting a favorable balance to excess of $10 billion 

dollar-.
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Technological Leadership Is Our Host Valuable National Resource

The quality of life of American citizens depends upon having 

a strong economy which is able to produce an abundance of goods 

and services and also provide enough well-paying jobs. Our 

quality of life also depends upon a strong national defense that 

makes any attack by foreign aggressors unthinkable. Technology 

is the key to both a strong economy and a strong defense. I'll 

elaborate.

. Technological innovation is fundamental to economic 

growth. We are able to grow when we find better, more 

efficient ways to do do things and when we develop new 

products that meet unfulfilled consumer needs at home 

and abroad. Professor R. Solow of the Massachusetts 

Institute of Technology confirmed this in a study 

showing that approximately 80% of the growth in the GNP 

of the United States between 19C9 nnd 1949 was due to 

technological change.

•Technological innovation is fundamental to productivity 

improvements. Through the ages, the physical cap 

abilities cf people have been enhanced by machinery, 

leaving more time for intellectual activities. More 

recently, the power of the human intellect has been 

extended by computers, data storage, communications 

systems, and visual display devices. Now we are 

entering the age of robotics in which the two are 

combined to do certain work more effectively and
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efficiently than ever before. It's not surprising that 

a recent Brookings Institution study determined that 

more than one-half of the productivity increases in the 

United States between 1948 and 1969 were the direct 

result of technological innovation. 

Technological innovation is fundamental to 

international trade competitiveness. In recent years, 

while the export performance of the United States has 

produced some disturbing trends '(ith trade deficits of 

$26.5 billion in 1977, $28.4 billion in 1978, and $24.7 

billion in 1979, exports of R&D-intensive products 

(e.g., high technology electronics, capital equipment 

and pharmaceuticals) have shown excellent growth. From 

1960 to 1979, RiD-intensive manufacturing industries 

increased their export surplus from $5.9 billion to 

$39.3 billion. During the same period, the trade 

balance of industries without technological bases 

declined from near zero to a negative $34.8 billion. 

With our trading partners recognizing the importance of 

innovation and technology, it is becoming even more 

important to emphasize technology advancement as the 

key to competitiveness at home and abroad. 

Technol-;i±cal innovation is fundamental to a strong 

national defense. If we assume that maintaining parity 

in weapons with the Soviet Onion is essential to a 

strong national defense, we must rely on technology and 

its implementation in weapons systems as the basis for 

our defense strategy.

20-617 0-83-25
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Over the past decade, the Soviet Union has eroded much 

of the advantage we used to have by improving the power 

and accuracy of their strategic weapons and by 

increasing dramatically the amount of military 

equipment they produce. Although the situation is not 

yet desperate, the trends are frightening and need to 

be reversed immediately.

We can't reverse the trends by trying to regain 

numerical superiority. That approach would be 

financially infeasible and ineffective. However, we 

can reverse the trends by using our technology, which 

in important areas is far more advanced than the 

Russians'. We have the technology to make our 

munitions more accurate, our aircraft, submarines, and 

missiles more difficult to detect, and our surveillance 

and electronic warfare systems more effective. In the 

1980's, our defense must be based on the use of finesse 

through technological innovation rather than on pure 

force.
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National Security Export Controls

In line with the industries' support of a strong system of 

national security, AEA endorses the application of controls to 

restrict the export of goods and technology that would make a 

significant contribution to the military potential of any country 

that would prove detrimental to the national security of the 

United States.

The challenge is how to focus the national security controls 

mechanism so that only those goods and technology that need to he 

controlled for purposes of national security, are in fact 

controlled. The present system of national security does not 

provide this critical focus. The list of controlled items 

includes some technical data and products which are militarily 

insignificant and may also be available from foreign competitors. 

Millions of dollars for administrative costs are spent needlessly 

each year by industry and government due to the government's 

broad application of controls. The delay and uncertainty 

involved in obtaining validated licenses entail considerable 

losses in terms of present export orders and future distrust of 

American businesses as reliable suppliers. The present licensing 

system handicaps American export; as they at-tempt to compete in 

the World market.

In many instances, national security controls have broad 

multilateral recognition and support ty our allies. The 

Coordinating Committee on Export Controls (CoCOM) develops li <• .i 

of military, nuclear energy and other strategic items which has
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been agreed should not be exported to communist countries. CoCOH 

is composed of our NATO allies (except Iceland) and Japan. The 

United States has expressed strong support for CoCOH, however, 

the United States policy towards national security has differed 

from the policy of our CoCOM partners. National security reasons 

have been stated to denv licenses to free world destinations; 

other CoCOM members do not. The United States controls technical 

data to free world destinations; only Germany and Japan do 

anything similar, and then only for truly strategic commodities. 

The only country the United States does not require an export 

license, is Canada; the United Kingdom, Japan and France do not 

require export licenses for goods shipped to many countries.

The objective of Congress in the Export Administration Act 

of 1979 was the promotion of United States exports. The 

Executive Branch has thwarted this objective by the imposition of 

blanket controls where a more focussed licensing procedure would 

suffice.

The following are recommendations, that if incorporated into 

the Export Administration Act would conform our export control 

policy more closely to that of our allies, eliminate unnecessary 

administrative work for industry and government, and woild 

improve the United States companies' international com 

petitiveness without affecting our national security.

Better Enforcement Needed Rather Than Stricter Unilateral 

Licensing burdens for Legitimate, Licensed Exports

The Export Administration Act (£AA) should provide the 

Commerce Department and Customs Service more resources to insure
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compliance with existing licensing requirements. It's important 

not to confuse increased enforcement with increased licensing 

but dens. The "leakage" of militarily sensitive technology to the 

Soviet Union, so heavily publicized recently results mostly from 

illegal (e.g. diversion) or non-trade (theft, espionage) 

activities, despite licensing restrictions and penalties for 

violations. Stricter licensing requirements and burdens on 

legitimate United States exporters and their affiliates overseas 

will further erode competitiveness, while attacking the "leakage" 

problem at the margin. We would therefore recommend:

. Authorize more moneys for OEA enforcement;

. Establish industry/government group to 

encourage/structure voluntary cooperation 

effort for enforcement; and

. Encourage voluntary self disclosures of 

inadvertant violations.

Aggressive High Technology Exporting Is Key to 

United States Security

The key problem for United States control policy for 

commercial exports is how to maintain and strengthen our high 

technology industries through exporting while through controls 

deprive our adversaries of those few truly militarily critical 

technologies. Both these policy objectives must be pursued.

Our military's technological lead has become directly 

dependent upon the health and innovativeness of the high
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technology commercial sector. This sector's continued advances 
in seniconductors, computers, instruments, etc. depends in turn 
on its aollity to continue to compete with foreign firms which 
are often aided by their respective governments, and which are 
not carrying the export control burdens and uncertainties United 
States firms oust. Greater controls over legitimate exports 
could make United States firms' business more costly and less 
reliable, and hence less competitive. Overemphasis on controls 
could damage our long term security needs. He would therefore 

recommend:

. Policy sections of EAA should be strengthened; and 

. Licensing requirements reduced, especially to the 

Free World.

Multilateral Controls and Foreign Availability

The United States simply does not have a monopoly on 
sophisticated products and technologies. Despite Congress* clear 
direction to adjust our export control system to take into 
account this "foreign availability", virtually nothing has been 

done since 1979.

Many foreign firms possess equivalent products and 

technologies. These firms are not just in CoCOM countries, with 
which the United States cooperates in a multilateral control 

scheme, but in countries over which neither the United States nor 
CoCOM exercises nny control. Even among CoCOM countries, the 
United States exercises controls over more items, and imposes
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control mechanisms that ace broader and note burdensome, than its 

CoCOM partners.

Our key policy objective is to deprive the Soviet Union of 

certain purchases, and we simply cannot do so in many areas due 

to this 'foreign availability*. Simply denying Uni'«d States 

exports neither keeps the item from our adversaries nor helps our 

industrial base with those export revenues. Likewise, maintaining 

burdensome licensing requirements for products and technologies 

which are available in world markets without such controls if 

diverting our government export control resources from more 

effective activities. To the extent United States controls reach 

beyond our borders, demonstrate lack of confidence in our CoCOM 

•partners', and a lack of reslism as to what can effectively be 

controlled, our efforts to keep certain militarily critical 

technologies from our adversaries through multilateral efforts is 

weakened. We would therefore recommend:

. Establish an interagency task force, chaired by 

Commerce and advised by a special industry advisory 

group, to reduce or eliminate itens from the Commodity 

Control List (CCL) which are available in sufficent 

quantify and quality. Prerequisite for Militarily 

Critical Technologies List (MCTL) incorporation) 

. Fund the Commerce Department and interagency task force 

in amounts adequate for a full-scale effort on this 

issue, which should be an ongoing one; 

. Require that items be removed from validated license 

controls if they are available from foreign sources or 

possessed by adversary countries;
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. Eliminate validated license controls over exports to 

CoCOH countries, Australia! New Zealand and other 

countries with which the United States has bilateral or 

multilateral agreements with regard to export controls;

. Mandate that the United States seek agreements with 

non-CoCOM countries that parallel CoCOH levels as 

closely as possible;

. Eliminate unilateral United States controls except 

where the United States is the sole source of a 

particular military critical product or technology;

. Utilize the Harmonized Commodity Description and Coding 

System for export control purposes; and

. Require Commerce to report to Congress quarterly on the 

implementation of the foreign availability requirement 

under the Act.

Technical Data; Need To focus Controls On Problems, and Allow 

for Realities Of Doing Business in World Markets

In 1979 Congress directed the Secretaries of Commerce and 

Defense to implement the recommendations of the 1976 Defense 

Science Board to ref^us United States export controls away from 

products toward 'Militarily Critical Technologies'. 

Unfortunately, little has been done in four years to reduce 

controls over product exports, and a recent initial Defense 

Department proposal to increase controls over technical data 

exports to all destinations could completely swamp business and 

the government with unnecessary paperwork.
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For exports to the Free World. Congress and the Export 

Administration Regulations (EARS) have properly chosen to rely on 

the proprietary interests cf high technology firms, and the 

measures they take to protect their knowhow from competitors: 

elaborate security measures and contractual penalties on 

employees and third parties for unauthorized disclosures of 

proprietary technical data. In addition, the United States 

license GTDR (General Technical Data Restricted) carries with it 

severe civil and criminal penalties for unauthorized disclosures.

Given this, and the enormous volume of transactions 

involving technical data in the Free World, if any increased 

restrictions on flows of technical data are felt necessary, they 

should be targeted to transactions involving non-U.S.-controlled 

parties in non-allied countries which, because of the particular 

recipient, are suspected as possible diversion risks. To do 

otherwise would entail enormous paperwork burdens and increased 

costs on business and government alike, strains with our allies, 

and government resources diverted from enforcement and East-West 

transactions. Any increased licensing restrictions on technical 

data exports to Free World countries should be aimed at 

restricting East-West, and not Free World, trade. In addition, 

before these new controls are imposed, they must be evaluated for 

•foreign availability*, and the MCTL refined and narrowed so that 

it's clear to every exporter what is and is not covered. These 

steps have not yet been taken. We would therefore recommend:

. State Congressional intent that the MCTL is only to be 

implemented and used for validated license requirements
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for exports and reexports to adversary countries, and 

to countries and overseas consignees the United States 

government has reason to believe there is a distinct 

likelihood that unauthorized reexport or diversion 

would take place;

. State Congress' intent to rely whenever possible on the 

internal proprietary interests of high technology 

companies;

. State the denials for shipments to Western countries 

may only be based on the likelihood of a particular 

consignee diverting or reexporting U.S.-origin goods or 

technology;

. Require that before technical data restrictions are 

imposed on Free World shipments, that the HCTL be 

refined and that it be reviewed for 'uncontrolled 

foreign availability"; and

. Establish a comprehensive bulk license for firms to 

support their international manufacturing, sales and 

service operations in Western countries without the 

need for individual validated licenses.

License Resources Need To Be Increased; Licensing Burdens Reduced

The primary responsibility for administering export controls 

should remain in the Department of Commerce, and increased 

resources should be devoted to this mission. Removing this 

responsibility from Commerce would de-emphasize economic
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considerations in export control decisions and would therefore 

exacerbate present problems of excessive controls.

The current Administration recognized the need for more 

rapid decisions and had initially reduced the licensing backlog. 

Licensing applications have increased, however, as exporters have 

been made aware of controls due to Project Exodus. The effort 

required to achieve this reduction should be continued to prevent 

the backlog from growing again and so that even more ra^id 

responses, better than the current Congressionally mandated times 

can be attained and sustained. United States exporters have 

found that licensing delays inhibit normal customer relations, 

tie up expensive inventories and ultimately divert business 

permanently to foreign competitors who ace not so encumbered. He 

would therefore recommend:

. Authorize more funds for Office of Export Administra 

tion (OEA) and Department of Defense (DOD) licensing 

functions. Include language in Committee report 

recommending that DOD make license processing a key 

part of outside experts' job;

. Require that Commerce may not Return Without Approval 

(RWA) applications due to changes in documentation 

requirements jiot published in the EARs at the time of 

application, unless such requirements may not be 

published because of national security or foreign 

policy reasons;

. Provide at least 30 days for license appeal and require 

Commerce to provide adequate information on national



security denials to allow exporters to avail themselves 

of congressionally provided appeal process; and 

. Establish an administrative Operating Committee or an 

Advisory Committee Export Policy to monitor and improve 

intecagency license flow process, and implement new 

control policies smoothly.

Mr. Chairman, I would like to take this opportunity to 

compliment you for the leadership you have shown in addressing 

some of the major problems associated with the implementation of 

present U.S. export control policy. The major focus of our 

testimony will be with respect to the national security 

provisions of the Export Administration Act.

Your bill, S.397, addresses foreign availability in requiring 

the Office of Export Administration and Department of Defense to 

report quarterly on the operation and improvement of the 

government's ability to access foreign availability including 

training of personnel and use of computers. Also, under national 

security controls. Commerce would accept the applicant's 

assertions of foreign availability unless able to present 

evidence to the contrary thus placing the burden of proof on the 

government. The implementation of this reporting system and 

Commerce's working with applicants in assessing foreign 

availability will assist in maintaining the competitiveness of 

the U.S. industry.

Senator Gam's bill, S.434, would create an independent 

agency to administer U.S. export control policies. AEA would
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oppose the idea of creating a separate agency as there is a great 

concern that suet- an organization by removing or diluting the 

business perspective that the Commerce Department brings to its 

deliberations on export controls may result in Inappropriate 

control of U.S. exports.

AEA believes that there are more important issues than the 

actual location of export control responsibilities that need to 

be addressed.



390
BIOGRAPHIC SKETCH or THEODORE L. THAU

Mr. Theodore L. Thau is a former employee of the Federal Government, now re 
tired, living in Salinas, Calif. A biographical sketch of Mr. Thau is attached. At the 
request of the chairman of the committee, Mr. Thau submitted his comments on the 
testimony delivered by the various business representatives who testified at the sub 
committee hearing held on March 2, 1983. These comments follow.

From 1948 to 1961 I was the attorney in charge of the legal aspects of the enforce 
ment of U.S. export controls in the Commerce Department. With a small staff of 
lawyers I was responsible for administrative prosecution of the several thousand 
cases of violations of controls unearthed ly the export control investigators, foreign 
service officers, and Customs agents. Appropriate cases were prepared for the Jus 
tice Department to biing criminal prosecutions or for Customs seizures of goods 
being exported unlawfully. Others were brought before hearing examiners for de 
nials of export privileges. In addition, I was concerned with development of rules, 
procedures and forms to improve enforcement, and participated in conferences 
abroad to tighten enforcement of agreed multilateral controls.

From 1961 to 1972 I was Executive Secretary of the Export Control (Administra 
tion) Review Board, the cabinet-level group comprised of the Secretaries of Com 
merce, State and Defense, which was responsible for agreeing on export control poli 
cies and deciding those licensing cases that could not be agreed on at lower levels. I 
was also Executive Secretary of the Advisory Committee on Export Control Policy, 
the Assistant Secretary-level interdepartmental group which undertook to hear and 
resolve staff level differences on policies and licensing cases prior to, and hopefully 
in lieu of, having to be reviewed by the cabinet-level body. 1 was also Chairman of 
the Operating Committee, the staff level interdepartmental committee which met 
one or more times each week, the year around, to review, and hopefully arrive at 
agreement from all members on my recommendations on proposed policy determi 
nations and licensing actions. I held these three positions aobut 11 years, longer 
than any incumbent before or since.

I joined Commerce in 1948, at the beginning of the Cold War, and as one of a 
small group brought in to create an export control enforcement program appropri 
ate to the expected demands of the Cold War. A Senate Committee investigation, 
then pending, had revealed serious deficiencies in export control enforcement, as 
well as licensing, in the early post-World War II short supply export control period.

Previously, I was Assistant to the Solicitor of the Securities and Exchange Com 
mission, and practiced law in Chicago and New York City. I received my undergrad 
uate and law degrees from the University of Chicago, in 1932 and 1934.

Since retiring to California in 1974, I have been appointed to positions in Monte- 
rey County government, i.e., the Assessment Appeals Board and the Social Services 
Commission, and have been teaching parttime at the local college (Hartnell).
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Theodore L. Thau-

Comments on Alien Frischkorn Statement for EIA

General Observations:

EIA's criticisms of national security export controls as 

too broad, paper exercises, etc., are the same as those made 

by industry in Congressional hearings on replacement of the 

1949 Export Control Act by the 1969 Export Administration Act, 

and on replacement of the latter by the 1979 Export Administra 

tion Act. When one considers the immense reductions of security 

export controls brought about by the 1969 and 1979 Acts, such as, 

reduction of paper work, increases of general licenses, shrinkage 

of validated license lists, and the short time the 1979 Act has 

been in effect, one may question the wisdom of current proposals 

to shrink national security controls even further, without allow 

ing a reasonable time for the industry participation provisions 

to take effect.

The "reform" proposals now advanced may seem small, but 

taken in the context of the favorable Congressional responses 

to industry demands in 1969 and 1979, these present proposals 

are an example of the well-known "salami tactic". There will 

soon be nothing left of controls, but the pious protestations of 

industry in support of "national security", as a principle, but 

not a fact.

The GAO comments cited reveal ignorance of the purpose of 

validated licensing as an export control screen, arising possibly 

because the present Commerce administrators have no knowledge of 

the history of why such validated license procedures were adopted. 

Approving a validated license application is no proof that the
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requirement of a validated license was unnecessary; nor is 

approval of a large number. Validated licenses to friendly 

countries are required to prevent diversions and transhipments 

to unfriendly countries. The application form requires the 

exporter to disclose his knowledge or lack of knowledge of the 

nature of the commodity and quantity ordered, the identities 

of the foreign parties, the intermediate and ultimate destina 

tions, and the represented end use. The application has to be 

accompanied by a statement from the foreign ultimate consignee, 

giving his representations of destination and end use. If the 

shipment is to a COCOM country, a COCOM import ce-tificate will 

be the substitute for the consignee statement, if the commodity 

is on the COCOM list. Approval of licenses, in this setting, 

simply evidence that the system is working, but by no means show 

that it is unnecessary.

If EIA thinks many commodities are not of strategic signi 

ficance, it should show that its participants in the technical 

review committees have tried to persuade Commerce and DOD to 

decontrol them, and that they have arbitrarily refused to do so. 

That is the avenue for reduction of control lists Congress has 

already provided. Why not use it? Let Congress have specifics 

of such differences over particular items.

The idea of setting up a system of general licenses for 

exports of strategic items to COCOM countries, on the assumption 

that those countries can and will prevent reshipments to unfriendly 

countries, flies in the face of historic facts. Most, if not all, 

COCOM countries have reasonably effective license and customs 

systems for controlling exports of their own domestic origin goods,
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and for controlling reexports of foreign origin goods which have 

become domesticated by entering their economies, i.e. paying 

import duties. But few, if any, COCOM countries have ever had 

any system for controlling onward movements, even to hostile 

countries, of foreign origin goods which move in transit through 

their customs facilities. In such cases, their customs are only 

concerned that the goods do not enter their commerce without 

payment of import duties. US export documentation is not seen 

by COCOM country officials in such in transit movements. Local 

freight forwarders may not even see such US bills of lading, 

letters of credit, invoices, etc. Goods may move by air or 

rail in sealed cars.

To persuade COCOM countries to set up an internal system 

of policing US shipments to make sure they get into and stay 

in their countries has proved vain, since the early 50s. A 

partial method, called the transit authorization certificate, 

(TAC), under which customs in a COCOM country would not allow 

foreign goods entry and exit in transit to a 3rd country, unless 

the goods were accompanied by a TAC showing that the source 

country knew and approved such 3rd country destination. But 

that system collapsed after a few years, as too expensive and 

not effective in part.

The proposed use of fpneral licenses for shipments to COCOM 

countries would only reopen all these gates for transhipments and 

reexports. The likelihood of persuading those countries to 

change their customs and other procedures now is practically nil.

Validated licenses for shipments to COCOM countries, supported 

by import certificates issued by the COCOM importing country, have

20-617 O - 83 - 26
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the virtue of telling the importing COCOM country to be on the 
watch for the shipment and to require its local importer to 
account for his use of the import certificate (where are the 
goods?). That system also has the virtue of assuring us that 
the COCOM country is going to police the import and will inform 
us if its importer claims he never got the goods or that they 
went elsewhere.

The EIA argument that our Justice Department would be able 
to enforce our laws even with a general license for exports to 
COCOM countries is ill-founded. They say the Shippers Export 
Declaration would be a record of shipment of the equipment to 
the COCOM country. But who signs the declaration? Only the 
exporter or his freight forwarder; Would either of these like 
to be held liable as an insurer that the goods got to and stayed 
in the COCOM country? Of course not. And, on what basis could 
we or the COCOM country hold the foreign parties to the general 
license transaction, with no required government documentation 
sought or received.

The EIA proposal for general license reexports from one 
COCOM country to another is another ingenuous scheme, that could 
only work if all COCOM countries agreed to police each other's 
shipments -- most unlikely for many reasons.

The DOD effort to develop a list of militarily critical 
technologies is mandated by the 1979 Act, and therefore outside 
my experience, except as it may be substantially like earlier' 
efforts to determine strategically important technologies for 
special export control efforts by the US and possibly the other 
COCOM countries. Reviewing the Bucy Report, which appears to
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be a source of the current MCTL effort, I find it calls for 

primary emphasis on technology control by the US and COCOM, 

as the "long perspective", and even then, not to the exclusion 

of end products, however, when they are "critical items of 

direct military significance". More important, the 1979 Act 

does not appear to have followed an extremist interpretation 

of the Bucy Report, which I consider the view taken in this 

EIA statement. It may well be that Commerce and DOD consider 

that they are limiting product control to those which are critical 

and of direct military significance, while EIA thinks the review 

process has not gone far enough. But that disagreement ought 

to be resolved in the technical working groups of industry/govern 

ment experts, not a cause for tinkering with the 1979 Act pre 

maturely. Let's see examples, not generalities.

The EIA proposal that the US should, before increasing 

unilateral control over critical technologies, endeavor to get 

COCOM control over "agree. echnologies which are critical". 

This would be tantamount to a program of trying to lock barns 

after the horses are stolen. A new US origin technology must 

be put under US control swiftly, lest it be licensed by the US 

originator to foreign firms, after which US control is most 

likely to be ineffective. To wait til COCOM agrees to control 

the technologies which are critical before doing anything uni- 

laterally while we have power to do so is to wait til the cows 

come home. Indeed, as long as free world technology controls 

remain rudimentary and often ineffective, our only hope of 

controlling diversions and transhipments of US technology 

indirectly to hostile countries, via free world countries, is
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by swift imposition of US unilateral controls.

I do not know the 1981 Rand Corp. Study, which is cited 

by EIA for the proposition that US technology controls should 

be limited to those with fairly specific military application. 

Here, as above, I consider that the dispute between EIA and DOD 

regarding the letter's development of the MCT list should be 

forced out of the realm of generalizations, and made to focus on 

specific examples complained of by EIA.

EIA's complaint is that Commerce has failed to devote enough 

resources to carry out the foreign availability requirement of 

the 1979 Act. By phrasing the problem as one of determining only 

foreign availability, EIA oversimplifies the problem faced by any 

administrator of export controls. Availability of what? A 

foreign-made item identical to a US product? That is seldom the 

case, except when the foreign maker is producing the US article 

under licensing agreement or other such agreement with the US 

firm. So then the further problem is to determine if the foreign 

product is comparable to the US product. But that is much more 

difficult to ascertain, unless our government simply takes the 

US firm's word for it.' What do we mean by computer comparability?

I was sometimes told by computer company personnel that a 

dozen small computers, linked together, could "do the job" that 

one large, powerful, sophisticated computer could do. Because 

the dozen small computers are available abroad, in new or used 

condition, they argued that we should treat these machines as 

comparable to our big machine, and approve the latter to a 

Communist country. Should I have accepted that argument? Should 

it be accepted now? It would largely nullify export controls, for
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there are few machines of even critical military importance that 

cannot be said to be available abroad in the form of some more 

costly, less-efficient, shorter-lived machine that could be said 

to "do the job". I can't believe the 1979 Act was intended to 

gut export controls to that degree. In addition, what about the 

further criteria of quantitative availability and the ti.me frame 

in which the foreign article could be made available.

Much as Commerce's administration of export controls may 

fairly be criticized, it is well-nigh irresponsible for EIA to

contend to Congress that Commerce's fault is simply failure to
of comparability 

devote enough internal resources to answering the question/for

all controlled articles and technology. Based on my own experi 

ences, I challenge EIA companies to make a sound, objective case, 

based on proof, not wishful thinking and pecuniarily motivated 

assumptions.

Another piece of unrealistic argumentation is EIA's contention 

that COCOM should be strengthened by making all the NATO countries 

and Japan sign a binding, enforceable treaty. Fine! But never 

to be achieved, short of World War III conditions, and probably 

not then. And, so, what is to be done about US export controls, 

in absence of such a treaty? Presumably, to drop our controls, 

since US companies are possibly deprived of business with the USSR, 

in what? In strategic goods and technologies, for they are the 

only ones left on the US list, after the culling done by Commerce 

since the 1969 Act. The EIA doesn't even deny that the items 

controlled have strategic uses. Their point is that we should 

draw lines between strategic, more strategic, and most strategic, 

and control only the last. That is a judgment question, however,
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salt, in view of their pecuniary interests and lack of any 

defined responsibility to the American people.

This point is stressed in the EIA demand that the "economic 

impact" of export controls should be stressed more, and even may 

dictate abstaining from imposing controls in some cases, parti 

cularly toward free world countries. They urge that increased 

foreign sales are needed to create profits which could be used 

to develop improved R 6 D, and thus keep the US technological 

lead. I have heard this argument since the early 60s. Somehow, 

it is always the technology or equipment still kept under control 

that would, if freed, work this marvel - never the technology 

and equipment removed from control last month or last year. It 

is always the technology and equipment that is at the cutting 

edge of newness and' strategic use that would, if removed from 

control, provide the financial return needed to create new 

technology and equipment. This is probably true, but it is an 

interesting revelation of the mainspring of business concern 

about export controls --a concern that would continue to the 

day when one last item still remained on the control list. That 

would be the one needed to provide the financial strength required 

for development of new R § D.

Regarding foreign policy export controls, I believe the case 

for their continuation can best be made by State Department 

personnel. However, in my experience I found enough sound 

occasions for their imposition to justify continuation of 

authority for such controls in the law. Africa, the Middle East, 

Central and South America, and Southeast Asia are all areas where



foreign policy problems have arisen, over the years, to justify 

fully the imposition of export controls over selected commodities 

and technology. In a few situations, control could in part be 

justified on national security grounds, though even in a case 

like Castro's Cuba, controls may be deemed necessary over articles 

not of strategic importance, but of industrial value, and there 

fore properly subject to control on foreign policy grounds.

I do not believe such controls should be stricken from the 

law, because foreign policy problems calling for such controls 

can erupt at any tine, and without notice. To wait for Congress 

to approve such controls, on a case by case basis, would handicap 

the Executive's ability to move swiftly in the foreign relations 

field.

I assume that the International Emergency Economic Powers 

Act is an updating of the old 1917 War Powers Act, but I do not 

know what changes have been made and whether it would be an 

effective substitute for the power presently given by the 1979 

export control law.

As I read EIA's statement on this subject it is a blunt 

challenge to the concept which has been a part of our governmental 

system since the beginning of our country, the use of our foreign 

trade as an instrument of US foreign policy. I would think 

Senators would generally be concerned about any proposal to repeal 

or seriously restrict that fundamental concept, certainly not 

without full debate of the constitutional ramifications. The 

difficulties of the Reagan Administration in regard to the proposed 

barring of gas pipeline equipment to the USSR should not be con 

sidered good cause for negating such a long standing US principle.
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The proposal that foreign policy export controls should not 

apply to foreign subsidiaries and licensees of US firms is most 

unwise and unclear. It would rob US controls of any meaning, 

once an American firm acquired a foreign licensee or subsidiary. 

US firm:, operating from the US only would be subject to US 

control, and thus at a competitive disadvantage vis a vis those 

with foreign licensees or subsidiaries. They would be even 

induced to acquire or create such devices to circumvent US 

controls legally. To cope with such efforts, the US would have 

to be far more restrictive than it presently is in regard to 

requirements for licenses to export all US equipment and technology 

to the foreign licensees and subsidiaries -- which would be dis 

pleasing to US industry even more than the rare risk of applying 

US controls to foreign licensees and subsidiaries as at present.

Further, it is not clear whether EIA would have this US 

shore-line limit on US export controls apply to controls imposed 

also for national security reasons. EIA mentions only foreign 

policy controls now, but once it would be successful in that 

effort to hobble US controls, I am sure it would quickly seek to 

have the limitation apply to national security controls as well. 

And such an application would be seriously harmful to our national 

security interest, especially as so many US high technology firms 

operate throughout the free world via licensees and subsidiaries, 

making and assembling abroad the most advanced US equipment, 

such as computer and machine tools, with US origin technology 

and sometimes US component parts freely exported to their free 

world licensees and subsidiaries.

The EIA proposal that foreign policy export controls should
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not have retroactive application, i.e., should not apply to 

outstanding contracts or be cause for cancellation of outstanding 

licenses, is another example of commercial retaliation to the 

recent gas pipel -;e episode that would prevent effective national 

use of foreign trade, an instrument of foreign policy. Coupled 

with the further proposal that foreign policy export controls 

not be invoked without prior public notice and opportunity for 

hearing, as well as advance notice to Congress, this retroactivity 

proposal would be a signal to business to make large and long 

term requirements contracts with firms in countries likely to 

be impacted by the control-. And, this anti-retroactivity 

proposal, coupled with the advance notice provisions, would 

lead to rush shipments under outstanding validated and general 

licenses -- thus largely frustrating the usually intended purpose 

of foreign policy export controls. (Don't be deceived by the 

oft-stated claim that other countries don't apply their export 

controls retroactively. The historic truth is that all countries 

do when they wish to, and don't when they don't wish to go so 

far -- it is always a measuring of the country's concern about its 

foreign policy in the particular case. The USSR also has used 

such controls retroactively when it chooses, though it boasts 

th.it it doesn't, thereby claiming superiority to capitalist 

countries like the US. Example, the Soviet unilateral cancella 

tion of its contract to export oil to Israel. The US has temper 

ed its retroactive use of such controls, as in the cases of the 

Soviet crack-downs on Hungary and Czechoslovakia. The US is as 

reliable a supplier as any other country, despite EIAs claim to 

the contrary. EIA argues as though the force majeure and restraint
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of princes clauses had never existed, whereas merchants of all 

countries have routinely included them in contracts for hundreds 

of years.)

Further, the EIA proposal to bar retroactive use of export 

controls is also said to be limited to foreign policy applications. 

But the danger exists that such a proposal may be pushed to apply 

to national security controls, as well. That would be dangerous 

in the extreme, especially coupled with the advance notice pro 

posals, leaving the US powerless to block exports of highly 

strategic goods and technology to a new "enemy", if contracts 

were outstanding or licenses had been issued.

And, consider too the national injury caused by shortages 

that could ensue from extending this proposal to short supply 

situations. It is a path Congress should not even start down, 

the risks of national hurt being so grave.

The EIA proposal that import controls should be applied 

concurrently with foreign policy export controls is not object 

ionable to me, if conditioned to except imports of critical 

commodities. However, State and Commerce may perceive reasons 

to keep export and import controls separable, to be combined only 

in appropriate cases.

I have already commented adversely on the EIA proposals 

for advance public notices and comments, and Congressional hear 

ings, before imposition of foreign policy import controls. I 

see no objection, however, to having such hearings by Congress, 

after the controls have gone into effect, with the possibility 

of having them terminated if not justified to the satisfaction 

of Congress. It would also be proper for Congress to ask the
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Executive to justify such controls seraiannually.

The EIA proposal for mitigation of penalities under the 

antiboycott provisions of the 1979 Act, in case of unintentional 

violations, sounds plausible. However, this proposal would 

excuse every company for the reckless or negligent acts of its 

officers and employees. As every lawyer knows, there is a large 

area of justifiable culpability, short of intentional violations. 

I refer to the areas of grossly careless and of negligent vio 

lations. We all know and approve of the application of tort and 

even criminal sanctions against persons found to have caused 

injury while driving a car recklessly or even merely negligently. 

Penalties are proper in such cases, monetary generally, but we 

agree that the law would be an inadequate protection if it only 

penalized intentional violations -- which is what EIA really 

seeks! There is nothing in the law applicable to business cor 

porations that should excuse such legal entities from liability 

for reckless or negligent acts or omissions of its officers and 

employees. Company policies are on paper. Companies act by 

people. Antitrust and other such violations are always contrary 

to company policies. But that is no reason to excuse violations 

that occur, and can not be proven to have occurred intentionally. 

Violations by business corporations are more often of a reckless 

or negligent nature, rather than intentional, or at least can 

be made to appear so, since a corporation always acts through 

people who are more easily proven to be careless than intentional 

wrongdoers.

For this reason many laws designed to protect the public 

against harms caused by corporations acting through their officers
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and employees are so drafted as to provide for liability without 

proof of fault. Examples: violations of the Federal Food, Drug 

and Cosmetic Act. Under most state liquor laws the sale of 

liquor to a minor is deemed a violation without proof of know 

ledge or intent on the part of the seller. Why are such laws 

so tough? Because the danger of harm to a public interest is 

so great and the likelihood of being able to prove intentional 

wrong doing is so slight. The export control laws have had 

similar penalty without proof of fault provisions since the 

1949 Act was passed, for the same reason.

If the antiboycott provisions were made punishable only 

for intentional violations, it is likely that they would never 

be enforceable. When could the government prove that corporate 

officers consciously schemed to violate its provisions? It is 

enough that the defense of negligent or reckless violation be 

taken into account in determining the size of the penalty.

With respect to the related EIA proposal not to apply the 

antiboycott provisions to violations voluntarily disclosed by 

the company, we have again a suggestion that sounds sensible. 

But, again, it blithely skims over a very difficult area of law 

enforcement. When is a violation voluntarily disclosed? When 

the policeman is breathing down the violator's back? And what 

do we say about a violator who first reaps the profit of his 

wrong, and then gets off the penalty hook by racing into the 

police station with his confession? Could we operate law enforce 

ment on that basis generally? Of course not. Should enforcement 

of the antiboycott provisions be limited in this manner as a 

special situation? EIA does not say why. And finally, how many
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violations would be excused by voluntary disclosures after the 

event? One a month? One a year? I submit that this analysis 

reveals that EIAs proposals here are based on either ingenious 

or ingenuous thinking. But, either way they are without merit. 

The Customs Prior Disclosure program is not a good precedent.

EIAs proposal that more money and manpower be given to 

administer the export promotion objectives of the 1979 Act is 

obviously designed to support the Commerce Department's practices 

of resolving its conflict of interests by emphasizing even more 

its trade promotion interests at the expense of its export control 

duties. It is a glorification of the morally objectionable! It 

underscores to me the essentiality of enacting the Garn bill to 

transfer export controls from Commerce to an independent agency. 

It is shocking to read that Commerce's trade promotion bias 

makes it the best judge of balance between promotion and controls.

EIA proposes to tie up all export control decisions of a 

formal or informal nature, in administrative review proceedings 

before an independent agency, such as the Court of International 

Trade. This would be in addition to the existing two avenues for 

review of every agency action: (1) administratively through 

departmental channels, which include the appeals board, and go 

up to the Secretary; and (2) judicially in the Federal Courts in 

appropriate cases. No showing has been made that the existing 

avenues have been tried and found wanting. It is obvious from 

the list of types of informal administrative decisions that would 

be reviewable that export controls would be halted in its tracks 

by inexpensive, easily started appeals, designed to test its every 

action, with no penalty to a business organization for instituting
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frivolous appeals, or limitation on their number and frequency.

I have no adverse comment on EIA's proposal to expedite 

enforcement operations by Customs and Commerce relative to 

proposed seizures of exports.

However, I am skeptical of the proposed certification 

program whereby "responsible" exporters would be excused from 

routine inspections at the ports of exit. Such companies would 

soon be identified, and their personnel might then be tempted 

by wrongdoers to use their facilities as inspection free conduits 

for the goods of the wrongdoers. This is not a far-fetched 

possibility. Customs has had experiences on the import side 

where well-known, law abiding travelers have been "used" as 

innocent carriers by smugglers.
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Theodore Thau Comments on Computer and 
Business Equipment Manufacturers Association (CBEMA) 

Statement of March 1983

Like the Frischkorn (EIA) statement, this one makes its bow 

to national security export controls for the purpose of denying 

"militarily critical" goods and technologies to unfriendly countries, 

and then sets forth a series of generalized chargos of excessive 

administration of U.S. controls, leading to a set of proposals for 

reform which are unworkable and the imposition of which would be 

effective only to gut export controls of any real meaning and utility.

The assertion that by 1968 the U.S. was "the only country still 

actively engaged in economic warfare against the Communists" is a 

falsification of history. Under the 1949 Act, export controls were 

limited to goods and technology of a strategic character to such a 

degree that by the early 60'a, Congress (House Select Committee) 

severely criticized the Commerce Department for not aiming controls 

at the Soviet economic sector, and the Act was amended, over Executive 

Branch opposition, to require denial of exports t- Communist countries 

that would contribute significantly to their economic, as well as 

military, potential. Commerce's immediate response was to state 

publicly in its next regular report to Congress that it would apply 

the economic potential criterion only when comparable goods or 

technologies were not available abroad — a criterion which effective 

ly negated the Congressional intent since such items were obviously 

not controlled by any other countries and it was not possible to 

convince even COCOM allies to control them. Then, in 1969, with 

Administration concurrence, the economic potential criterion was 

physically removed from the Act. Consequently, I can only assume 

that the people who wrote the "History" section of the CBEMA
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statement never really studied the actual history of export controls.

The further contention that by 1968 the U.S. maintained uni 

lateral export restrictions on approximately 1000 items that were 

freely available abroad, is a distortion of "facts" brought out in 

the Muskie-Mondale heaYinqs of that year. The truth is this: In 

1968 and for many years before, Commerce export controls identified 

commodities by reference to the Census Bureau's classification 

(Schedule B) of all goods known to mankind, a compilation widely 

used for statistical purposes, with which the business community was 

long faniliar in their regular reporting of all their expo.LS to 

Census for its foreign trade ,-ta'.; ..tica; publications. Census had 

long classified certain commodities, in v/hat it called "basket 

categories", for example, by first listing separately the different 

kinds of articles in a certain category, and then, at the end of 

that list, having an entry reading, "and all other articles in the 

above category, not elsewhere specified". This last was called a 

"basket" category, for it was a catch-all which simply made sure 

that no article then or afterword created would not be covered for 

statistical reporting purposes by failure to identify it specifically 

in the Census listing.

Export control personnel allowed some of these basket categories 

to be kept on the list of items requiring a validated export license 

as a precaution against something new and of strategic nature 

possibly slipping through the control net. In doing this, they 

realized there could also be over coverage, but reasoned that few 

exports took place in basket categories, and if anything non-strategic 

in the category should be exported often enough to make licensing 

procedures a burden to business, such item could, when identified, 

be expressly excluded from the export control list.
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It was in this really trivial manner that "approximately 1000 

items" were pinpointed as being on the control list, though no one 

could ever show any communist country interest in buying then, or 

even enough foreign trade in them to make the license requirement 

for the basket category containing those items any real burden to 

exporters.

The assertion that the 1969 Act "changed the focus of" U.S. 

export control policy, giving "greater weight to the economic 

benefits of U.S, exports", ignores the fact that Commerce, from the 

very beginning of its administration of export controls, always 

applied its traditional and primary interest in the promotion of ex 

ports to its administration of export controls. This is evidenced 

by numerous and repeated Congressional investigations of export 

controls/ from 1948 on, almost all of which criticized Commerce for 

this conflict of interest. Indeed, it may well be that the export 

promotion language put into the 1969 Act by its Senate sponsors was 

intended to mark the victory of the East-West trade promotion-minded 

member s of Congress and the business community ever th<? trade control 

members of Congress, who had been considered to have reached their 

high point with the insertion of the "economic potential" criterion 

in the 1949 Act, in the early 60's. (As I recall, the "economic 

potential" criterion was a part of an extension measure which both 

the House and Senate conferees had tried to drop from the bill, but 

which, in one of those rare occasions in U.S. history, both the 

House and Senate members rejected the reports of their conferees, 

and forced the "economic potential' criterion to be included for 

final vote and approval.)

An important modification of export control administration 

brought about by the 1979 Act, but not mentioned by CBEMA, was the

20-617 0-83-27
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opportunity it gave businessmen to participate in technical and 

policy level evaluations and reviews of commodities and technologies, 

(even at COCOM), in terms of military importance and foreign avail 

ability and comparability. It would be interesting to know why 

businessmen and their trade associations are continuing to lambaste 

Commerce and Defense in generalities about continued inclusion of 

non-strategic items on the control list and continued coverage of 

foreign available items. Have the technical and policy review pro 

cedures failed to work? Specific examples should be brought to 

Congress! Lacking such specifications, I can only assume that business 

men find that technical £ind policy reviews of specific items raise 

more questions about the wisdom of decontrolling items they would 

like to have decontrolled than they care to address, and that they 

have concluded that Congress has proven to be a more sympathetic 

listener to their complaints — one that will accept the business 

man's generalized word, without demanding proof. (It's the old 

adage: "Ask for twice what you expect; get half of what you asked 

for; and you wind up way ahead of where you were before you asked.") 

It is important to note the concession here that (1) unfriendly 

countries do attempt to get our technology for military use; (2) 

that they try to do so through legal and illegal means, and (3) that 

western high technology does play a role in Soviet military buildup. 

It is also significant to find stated here twice — once at the top, 

and again at the bottom of CBEMA's page 6 — that there is no agree 

ment on whether dual-use commercial exports can have military appli 

cations, and no agreement on "the degree or significance of" U.S. 

western technology contributions to the Soviet military capabilities. 

Of course, there is no agreement on these two related critical 

issues! Could a businessman ever concede that the export of his
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product — be it miniature ball-bearing grinders, or anything else -- 

made a significant contribution to Soviet military potential? (Will 

tobacco manufacturers ever concede that their products really are 

injurious to health?) Don't ever expect such concessions!

But, if Congress is to regard the l/-KJ.fc of_ agreement on the 

s i g n i ficance of admitted^ contributions which U.S. strategic commodities 

and technology have made and will continue to make, as reason to 

curtail and weaken export controls still further, then Congress will 

be falling prey to the business community 1 s natural and insatiable 

pressure for markets at any cost.

The CBEMA linkage of this lack of agreement on the significance 

of U.S. contributions to the Soviet military potential, directly 

to '*the n_eec3 to improve U.S. export performance", proves that my 

preceding comment on the business community in the preceding para 

graph of these comments is not undeserved. Consider their citation 

of statistics on our huge merchandise trade deficit. How much do 

they really believe even unlimited sales of computers and electronic 

business machines to the USSR would improve our trade balance? 

Probably not very much, overall; but every sale is good -- for the 

company making it!

T agree on the importance of industry-government cooperation, 

and urge that Congress inquire into how it is working in the areas 

of the technical and policy level review panels at Commerce.

And, from the vantage point of my 13 years in charge of the 

legal side of export control enforcement -- from 1948-1961 -- I 

agree that businessmen can be an important source of information 

about violations, in three different ways: (1) by firm A furnishing a 

tip or lead in confidence, about the wrongdoings of competitor Br
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(2) by responding to questions from export control or Customs 

investigators, though not volunteering information in the first 

instance; and (3) by reporting or admitting violations committed, 

by a firm's own lower level personnel, either before or at an early 

stage of an official inquiry in the hope of limiting liability to 

such personnel and exculpating the company. None of these co 

operative practices can ever be a real substitute for a well-ad 

ministered export licensing system, and indeed, they exist largely 

just because the licensing system and its enforcement makes it de 

sirable or advantageous for business firms to provide such help to 

such enforcement. Despite implications of the CBEMA statement on 

this point, I doubt that many U.S. firms would want to be known in 

the U.S. or abroad as auxiliaries of U.S. export control enforce 

ment, or to be suspected to be such by foreign firms with whom they 

deal.

The CBEMA suggestion that technology advances in the commercial 

computer field depend on business freedom to export such technology 

to free world licensees and affiliates, presumably without restraints 

on the ability of a foreign recipient to ship its products of that 

U.S. origin data to Communist countries, raises several guestions. 

Consider the real (not hypothetical) case of an advanced computer 

designed by a U.S. firm to capture lucrative U.S. Department of 

Defense business. The business is won, and the company is thus 

fully aware of its machine's strategic importance and value. Now 

ttte firm sees that it has on hand the technology to manufacture 

equipment, etc., to make this very profitable computer but useless 

unless another market can be won. why not sell more then to other 

-ountries? Why not license a foreign firm to make it abroad? Why 

not sell some to even the USSR, if a peaceful end use, like the
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processing of weather information, can be envisioned? All these 

questions have profitable results, if answered affirmatively. Then 

the pressures mount to license the computer, and the Department of 

Defense initial impetus for devflopir.ent fades from the memory of 

the company.

or, take the instance of the U.S. origin strategic integrated 

circuit technology freely exported by a U.S. firm to its French 

licensee. When DeGaulle wanted to induce the USSR to acquire the 

French SECAM color TV technology and production equipment, he offered 

that 1C technology to the USSR as part of the package. At first, 

the U.S. objected, but when DeGaulle stood firm, Kissinger, for the 

National Security Council, decided to withdraw U.S. objections, 

saying, like the fox about the grapes: "The 1C making technology 

wasn't very important militarily, anyway!"

The claim that export controls could be administered and en 

forced better if fewer commodities were controlled, ignores the many 

already removed and the high strategic nature of those retained. 

It is reminiscent of the fanner who sought to get his horse to eat 

less fodder. He succeeded, but the horse died.

The GAO comments that "almost half" of 60,783 license appli 

cations Commerce reviewed in 1981 could have been decontrolled 

"because the products involved are not considered militarly signi 

ficant." The phrase "are not considered" is the operative term. 

Who doesn't consider them significant? Commerce? Defense? Or, is 

it the business community? These questions need answer before any 

concern is taken by Congress of this charge.

The CBEMA charge that Commerc& fails to apply adequately the 

foreign availability test of the 79 Act, glosses over the really
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perplexing problems, by failing to mention alongside "availability" 

the added statutory requirement of "comparability". I have comment 

ed on the difficulties involved in defining and applying these two 

criteria, in my comments on the Frischkorn statement for EIA (re 

py. 9-10 of his statement). The CBEMA statement implies thafcompar- 

ability" means "substitutability". But, as I point out in my above- 

cited comments, hardly any modern industrial or scientific product 

does not have a substitute of one sort or another. The most 

sophisticated machine tool only does better or faster what an old, 

widely available, much less sophisticated model can do, maybe not as 

fast, but fast enough if one can't get the best, most modern, elect 

ronically controlled model. Does this constitute "comparability" 

under the statute?

It would be interesting to receive reports from business firms 

of specific examples of products and technology controlled by 

Commerce as militarily important, with proof of foreign products and 

technology available and comparable to the U.S. items. Let's see 

whether Commerce is being arbitrary and capricious, or has good 

reason to consider that the available foreign item is not comparable 

to the U.S item in a meaningful way. Along this line, consider the 

weak proof of comparability and availability offered by Bryant 

in the miniature ball bearing grinders case, which was accepted by 

Commerce, to the detriment of U.S. national security?

The related CBEMA argument, that the export control administrator 

should be obliged to prove that every item proposed for control — 

or even already controlled — is not available abroad, runs counter 

to all legal reasoning as to the proper placing of the burden of 

proof. A party is generally not obliged to prove a negative, cer 

tainly when to do so would require that party to comb the world for
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proof, and when the affirmative, if it exists, is pecularily within 

the knowledge of the other party. If there is foreign availability 

and comparability, it would be within the special knowledge of the 

American producer, for every business knows its competitors and knows 

whether its product is better or worse than those made by the com 

petitors. Therefore, the fair and sensible thing for Congress is to 

let the export control administrator do the job of proving the 

commodities to be controlled are strategic, militarily critical, or 

:f some such importance. Then, oblige the U.S. producer wishing to 

have the commodity deleted on ground of foreign availability to 

bring forth proof of such availability and comparability, for in 

vestigation and review by the export control administrator. This 

latter may be difficult for the oxport administrator, to verify the 

U.S. firm's allegations, because foreign competitors may not be 

willing to cooperate in developing proof of the points of U.S. vs. 

foreign superiority, inferiority, substitutability, etc. Also, it 

may be difficult to find unbiased qualified persons to make the 

needed comparison, especially in the high technology fields. But 

Congress should not force the export control administrator to 

accept a U.S. firm's charges of foreign availability, when it is 

not clear, specific and reliable, just because the export control 

administrator has been unable in a given time to get good evidence 

about the foreign product, one way or the other. Congress should, 

in the interest of U.S. security, recognize that when the proof for 

exemption from control is not clear and convincing, it is safer to 

keep the item under control, than to yield to business pressure for 

exemption in the interest of our commercial gain!

My own impression of COCOM is that, if it were not for the 

prodding of the U.S., the multilateral control system would have
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long ago disappeared. This is largely because the COCOM countries 

having significant foreign trade interests vis-a-vis the commu 

nist world have been generally represented in COCOM by their busi 

ness-oriented, foreign commerce/foreign affairs officials, with 

their security-oriented military officials seldom allowed to par 

ticipate in control list reviews, or in the consideration of "ex 

ception" cases.

I am not familiar with DOD's efforts to devise a list of 

strategic technologies, but urge that DOD be given an opportunity 

to respond to CBEMA's charge of swamping business with paperwork.

I agree that implementation of export controls can and should 

be improved, and am satisfied that our strategic technology has 

gone, and can continue to go, to unfriendly countries in other ways 

than through commercial exports. This works both ways. Compare 

what we lost through the North Korean capture of the Pueblo, with 

what we have gained (or could gain) from the Israeli capture of 

Soviet arms and implements of war from the PLO and Syrian stores 

in Lebanon. In this regard, the suggestion that militarily critical 

goods and technologies are "available" to unfriendly countries via 

Brazil and Argentina, may or may not have Validity; but it is cer 

tainly loose thinking to include Israel among the countries where 

our technology is at risk to the USSR.

As a general proposition, voluntary compliance with U.S. ex 

port controls by responsible companies is highly desirable. But 

to expect that to be achieved by identifying and singling out 

"responsible" companies for "honor system" treatment by the export 

control administrator may be too much for any private business firm 

to bear — most don't want to be government agents!



417

The suggestion that there is a link between the ability of 

U.S. high technology companies to be strong and clever enough to 

create new militarily important technologies for DOD, and their 

ability to make profits from exports of their technologies to firms 

in free world countries under licensing agreements, affiliate 

arrangements, etc., may have some merit. However, it is an argument 

that must have considerable limits, otherwise it can lead to the 

kind of results experienced in World War I, when munitions makers 

in France demanded freedom to sell to Germany in order as they said, 

to have capital to devote to developing new weapons for France.

The idea of limiting enforcement to a limited group of truly 

critical items has been recommended by the business community since 

almost the beginning of security export controls in 1948 (Cold War). 

Each cut in the control list from the end of the Korean War onward 

was welcomed by businessmen at the time. From then till now the 

control list has been periodically shrinking, but almost never ex 

panding (except for new commodities and technologies). Each time 

the cut was preceded by the same business claim - that controls 

would be enforced better, if the list were shorter. This is a 

never-ending process of encouraging decontrol -- a traditional 

"salami" tactic.

The proposal for a general license for exports to COCOM countries 

and for reexports to other countries, COCOM or not, has been con 

sidered in my comments on Frischkorn's statement, pp. 4-6.

The proposal that any imposition of unilateral national security 

export controls be preceded by public notice and opportunity for 

public comments etc., is precisely the counterpart to the proposal 

regarding foreign policy controls set forth at p. 13 of Frischkorn's 

statement. I dealt with that aspect in ir.y comments on Frischkorn's



418

statement, and they apply even more strongly here. It could be 

disastrous to national security interests to require advance 

notice of a proposal to control a new commodity or technology of 

military importance, leading firms to race with their exports, to 

beat or even frustrate the proposed control. Unilateral control 

is generally needed before COCOM control can be negotiated, yet 

advance notice, etc., could even render such COCOM negotiations 

more uncertain of a positive result, because it would lead other 

COCOM countries to consider one request for addition of the item 

to the COCOM list to be half-hearted.

The proposal for a comprehensive operations license raises 

an number of very serious problems.

1) It would substantially ease export control burdens for U.S. 

firms having overseas subsidiaries/ licenses, etc., giving them 

substantial economic advantages, to the disadvantage of their U.S. 

competitors who do not have such overseas channels for foreign 

manufacture of products o£ the "militarily critical technologies, 

keystone equipment, and keystone materials" involved in the proposed 

comprehensive export and reexport license. That would then stimu 

late such competitors to develop their own overseas connections, 

to provide the basis for them to get comparable economic advantages 

from this special export license. We have a good many reasons in 

these times not to feel as euphoric as we used to about continued 

movement of U.S. production overseas, with consequent loss of more 

U.S. worker jobs. Do we want to extend that condition into the 

especially sensitive area of foreign production of unilaterally 

critical products of U.S. technology?

2) By hypothesis, this trade association's proposed compre 

hensive license would produce high technology electronic equipment
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based on militarily critical technologies. Such equipment co-jld 

therefore be right next door to military equipment of the kind 

which is subject to State Department Munitions Control Licenses. 

Would we like to have such equipment produced abroad under open 

end license of the kind proposed here? Does State issue similar 

blanket export and reexport 1icenses for overseas production of 

U.S. ;r,ilitary equipment? Once such items would be produced abroad, 

what assurance could Congress have that the same important equipment 

would continue to be produced in the U.S.? If not, could Congress 

safely permit the U.S. to be dependent for its own needs on foreign 

production of items made from such militarily criiical technology?

(3) The "safety net" of the proposed comprehensive 1icense 

would be "a network of long term, well-defined relationships, in 

cluding subsidiaries, licenses, suppliers, etc. , which would be 

located in any country (COCOM or non-COCOM), except the Communist 

countries of Europe and Asia." Reexports from one country to another 

of "all militarily critical items," could go on indefinitely. The 

assurance factor for U.S. export control purposes would only be 

"the demonstrated ability of the exporter to control militarily 

critical technologies." How demonstrated or demonstrable is not 

clear!

Would permitted reexports cover only the products of the mili 

tarily critical technology, or also the technology itself? This is 

not clear from the statement. Obviously, the security risk would 

be enormous if the technology itself could be freely reexported from 

one foreign country to another!

Assuming that the intent is to permit reexport only of foreign 

made products of the U.S. technology, the risks are still untenable,
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considering what those products are likely to be and the wide 

range of non-Communist countries to which they might be freely 

snipped and reshipped, many of which have no export controls what 

ever, and some of which have closer ties with the USSR than with 

the U.S.

Is it any assurance for U.S. security that the U.S. exporter 

has demonstrated ability to control militarily critical technologies? 

What about the ability or interest if its foreign customers in re 

gard to the protection of the strategic products of that technology? 

Will the U.S. exporter of the technology be willing to be an in 

surer of the safe deposition and use of the products? What about 

the foreign recipients of the technology, be they subsidiaries, 

licensees, affiliates, etc., of the U.S. firm — will they contract 

to refuse to sell and ship their products of the technology to the 

USSR, even if their government orders them to do so? Will the U.S. 

firm accept responsibility to the U.S., including penalties, if the 

foreign recipient of the technology divulges it to the USSR or 

sells products of the technology to that country? Or, will the U.S. 

firm simply "volunteer" disclosure of the consignee's violations to 

us and — under another of its proposals in this statement — seek 

exoneration from the U.S. because it told before it was found out? 

The CBEMA rests its demand for this new comprehensive license 

on its fear that the U.S. is "determined to impose new controls on 

the export of militarily critical technology". It asserts that 

new government controls "must recognize existing commercial safe 

guards governing the treatment of such technology, if they are to 

be effective." It claims that no firm using advanced technology 

can stay in business for long without a sophisticated system of 

internal control on its technical know-how. The fallacy of this
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argument is that business controls rest on contracts, and business 

contracts rest on the premise that the parties will either perform 

or pay damages. The possibilty of decree of specific performance or 

of an injunction against unauthorized transfer of the technology or 

products, is nil, where the parties are in different countries. A 

sophisticated business system of controlling internally the U.S. 

technology is fine for providing a foundation for a claim for 

damages, or even for threatening a firm with termination of the 

continued flow of other U.S. technology. But if the price is right, 

the foreign firm may conclude that damages are a small cost to bear 

and that the bulk of the U.S. technology having already been re 

ceived, it really has nothing to fear from the U.S. firm's threat.

I don't suggest that all these legal devices are not useful — 

from the commercial standpoint. But, I do say that they are no pro 

tection whatever for the U.S. government! There is no real substitute 

for case-by-case licensing of the technology, subject to controls to 

be imposed by the U.S., not first by the business firm, or the 

foreign consignee's reexport of the technology and for its export of 

the foreign made product. U.S. firms will, I feel sure, continue to 

maintain and improve their own internal controls, for business 

reasons, even if Congress decided that the U.S. should not issue 

these comprehensive licenses, because they are, as I have shown, 

an unmitigated danger to U.S. national security.

CBEMA's proposal that notice and opportunity for comments pre 

cede any imposition of validated license control over any goods or 

technology, goes beyond the proposal of this nature in Frischkorn 's 

statement for PIA. Frischkorn would apply that requirement when the 

control is sought to be imposed for foreign policy reasons. In my 

comments on Frischkorn 1 s proposal (at p. 13 of his statement) I
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expressed concern that it might be extended even to national secur 

ity controls. That concern was well-founded, as appears from 

CBEMA's proposal. The idea of requiring advance notice, and oppor 

tunity for hearing, etc., before a new commodity or technology 

could be subject to validated license control is very dangerous for 

the national security, foreign policy, and even short supply in 

terests of the U.S. It would give U.S. firms a signal to ship out 

the commodity or technology in unlimited amounts while spinning out 

time in hearings to force the administrator to justify the control. 

Technology, once gone, can never be retrieved. Quantities of the 

commodity might go under general license in large enough amounts 

to damage U.S. national security interests.

Our foreign policy interests also at times may require swift, 

sudden imposition of controls on a list of goods and technologies 

hitherto exportable under general license to a particular country. 

To hold up the Executive in carrying out effective foreign policy 

measures, by forcing advance notice and protracted hearings, would 

be detrimental to our country's influence in world affairs. As 

to short supply situations, it is obvious here too that requiring 

advance notice and hearings would be harmful, by giving exporters 

advance opportunity to drain our domestic supply by hurried foreign 

sales and exports.

All this is not to say that it would be wrong to require quarter 

ly reports to Congress on measures taken to improve the U.S. govern 

ment's capability to assess foreign availability and comparability. 

However, I believe that such a proposal is a redundance, and that 

the 1979 Act already contains reporting requirements extensive enough 

to embrace this subject.

The proposal for review of all export control actions
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and proposed actions by the Court of International Trade is cal 

culated to turn export control personnel into a replica of the well- 

known Greek statue of the Laocoon Group — the three strong men 

being squeezed to death by intertwining serpents. The agency could 

be suffocated by numerous, protracted appeals, with no penalty 

whatever against business firms and trade associations for pro 

secuting even the most frivolous appeals, and every incentive for 

them to do so, since presumably the agency would be impotent to 

act until the appeal was resolved. Business firms and their trade 

associations already have ample, appropriate review mechanisms, 

both within the Department up to the Secretary and his Appeals 

Board, and in the Federal courts under the 1979 Act and general 

principles of Federal Court review of administrative agency actions. 

In addition, firms can always complain to Congress, as they have 

been doing since the beginning of export controls!

The requirement that Commerce review each category of goods and 

technology on the control list annually, for military importance 

in regard to "specific adversary countries" and to publish its 

determinations on that subject would be very detrimental to national 

security in terms of a) identification of the potential enemies, and 

b) disclosure of what is deemed to be the rating of the military 

importance of a particular item to those named enemies.

I don't know the Harmonized Commodity Description and Coding 

Sy?.- :em, <.nd so cannot comment on the proposal that it be used by 

COCOM and the U.S. for control list nomencloture. However, I 

doubt that all COCOM countries would ever agree on a single list.

The proposal to require the export control administrator to
and

mitigate penalties for unintentional violations/for voluntary dis 

closure of violations was also made by Frischkorn in his statement.
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(p. 16 and 19). I commented on that proposal, as applied to the 

anti-boycott provisions of the Act, at p. 16 of Frischkorn. :iy 

comments arc also applicable to the broader proposal of Frischkorn/ 

(p. 19) and also here (CBEMA p. 25), as proposed to be extended to 

all kinds of violations of the 1979 Act.

CBEMA proposes that the anticipated new DOD-inspired, validated 

license requirements for export of militarily-critical technology, 

should not be allowed to interfere with a U.S. firm's existing con 

tractual obligations to export technical data if they complied with 

U.S. export controls in effect before the new requirements were im 

posed. I can see merit in this, as applied to data already ex 

ported to a free world subsidiary or licensee, and foreign made 

products thereof. But I question the wisdom of such an exemption 

as applied to prior contractual obligations on the U.S. firm to 

continue t(3 export new technology developments after the new data 

control requirements are imposed. Such new technology developments 

may bo so significant ?s to change a previously non-strategic 

product into a militarily-critical product — a real possibility 

in the electronics technology field. Mew, significant technology, 

even if of an improvement nature, should be subject to scrutiny 

by the U.S. export control officials, to be sure it does not 

change a previous low-risk situation into a high-risk one.

FOOTNOTES

A trade deficit rendered large, not because our exports are 
small or diminishing so much as because of the heavy increases of 
imports, e.g., oil, autos, and electronic equipment produced more 
cheaply abroad, often to the order of American companies.
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Theodore Thau-Comments on Semiconductor Industry 
Association Statement of March 2, 1983

This statement by J.A. De Rose of I.B.M. deals exclusively 

with the Comprehensive Operations License. I have compared 

it with the proposal of the same nature contained in the Computer 

and Business Equipment Manufacturers Association statement. My 

comments on page 20-22 and 27-29 of the CBEMA statement are 

fully applicable here and will not be repeated.

20-617 0 - 83 - 28
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Theodore Thau - Comments on Statement of
Gerald Gleason, for Scientific Apparatus
Makers Association (SAMA) - March 1983

The SAMA statement makes essentially the same points I 

have already covered in my comments on the EIA (Frischkorn) and 

CBEMA statements.

Mere I will give merely such added thoughts as have 

occurred to nie since my earlier comments were written.

The assertion that the U.S. is one of the few governments 

in the world that imposes export controls for foreign policy 

reasons challenges a basic premise of U.S. foreign policy 

which is a basic premise of other countries also, except as 

and when business interests control the foreign policy of a 

country.

In 1967, I was a U.S. government representative at the first 

Moscow Trade Pair in which the U.S. government had a pavilion at 

which U.S. firms displayed rjoodi- available for sale. The fair 

exhibited equipment of 35 countries for use in food packing anJ 

packaging. The Secretary of Commerce, who had sent me to the 

fair, asked me to attempt to speak to a high official of the 

Soviet foreign trade ministry, giving him our Secretary's in 

formal message, urging thr improvement of trade relations 

between our countries. Through our embassy, I was able to meet 

with the Deputy Minister of Soviet Foreign Trade who, as soon 

as he heard ray statement, responded with a 10 minute tirade 

against U.S. involvement in the Vietnam War. He said that the 

USSR would not buy any U.S. goods as long as the U.S was bomb 

ing Hanoi. He added that even apart from the Vietnam situation, 

the USS:: would only buy U.S. ooods if it could not get comparable 

goods from Western Europe and Japan. The USSR he said, preferred
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dealing with Western Europe and Japan because it had bilateral 

trade agreements with those countries which led them to buy goods 

from the USSR in amounts relatively equivalent to the Soviet 

Union's purchases from them.

This authoritative statement by the Soviet deputy minister 

of foreign trade is, I feel sure, still reflective of Soviet 

trade policy today. First, they have no hesitancy in using trade 

as an instrument of their foreign policy, wherever and whenever 

it suits them. Second, their counterparts to our businessmen 

are government officials operating out of their foreign trade 

ministry. Third, because of their bilateral trade agreement 

practices, their foreign trade ministry equivalents to our business 

men are not likely to be pressing their government to allow chem 

to buy a U.S. high technology or other product when a comparable 

one is available from England, France, West Germany, etc.

A major difficulty with the foreign availability and com 

parability argument advanced by U.S. businessmen is that the U.S. 

government is not able to hear their explanations to prospective 

foreign buyers as to why their U.S. product is superior to the 

claimed foreign equivalent.

Another is that for some purposes a qualitatively inferior 

foreign product may be "good enough", if the price is sufficiently 

less than the American superior product. Should that price 

difference be factored into the comparability criterion? If so, 

how should the U.S. deal with the kind of problem I learned of 

at a Ditchley conference, in England, in 1968. I asked a British 

bank official why his country had recently given the USSR very 

long term credit on a chemical fertilizer plant project — credit 

going far beyond the term agreed on hv the Western countries not
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long before (Berne agreement). His reply was that the USSR 

representatives had said that if. the British did not give such 

credit terms, the USSR would buy a plant from Belgium, which was 

willing to give such terms for its not-as- good plant. When I 

asked the banker, of this Soviet assertion with the Belgian 

government — a NATO/COCOM ally — he replied: "Of course net. 

If we had asked, they wouldn't have admitted it, and we wouldn't 

have believed their denial."

The stated willingness of RAMA to support statutory language 

which would remove the President's authority to impose any export 

controls for foreign policy reasons, is shocking to me. I had not 

believed businessmen would be willing to strip their government of 

power to use trade as an instrument of national policy -- particu 

larly in a Republican administration dedicated to getting the 

government off the back of business. It simply reflects an in 

satiable desire to capture more and more foreign markets, ignoring 

utterly the inclination of many foreign countries and their business 

men to bilateralize their trade as much as possible through trade 

agreements, etc. with their natural, traditional trading partners 

in Western Europe — and blaming the U.S. government for failures 

to sell which are much more attributable to ouch economic/political 

factors than to any U.S. government trade controls.

The proposal to eliminate validated licenses to COCOM 

countries, New Zealand, and Australia, as we have done with Canada, 

ignores the historic background of that special case and the prob 

lems that have plagued it recurrently over the years.

Tb- original U.S. decision to exempt exports to Canada from 

validated license requirements goes back to World War II, and ?n 

informal understanding between President Roosevelt and Prime



429

Minister Mackenzie King. The practice has continued ever since, 

with Canada as a member of COCOri, carrying out the COCOM-agreed 

controls over goods on the COCOM list, beinq exported from Canada, 

whether of U.S. or Canadian origin. As to goods on the U.S. uni 

lateral control list imported into Canada, the Canadian control 

over exports of those items was for many years based on (1) 

Canadian government requirements of a validated Canadian license 

to export those items, where admitted to be of U.S. origin, and 

(2) general ability of Canadian customs to detect such items when 

sought to be exported on a false representation they were of 

Canadian origin, because Canada did not manufacture many of them.

This system was accepted by Canada, as the alternative of 

a closely guarded border was certainly untenable and the normal 

trade pattern of Canadian purchases of U.S. products mainly for 

consumption, and not for re-export, made it appear that the burden 

on Canadian export licensing and customs personnel would not be 

large. Nevertheless, there were - and probably still are - serious 

loopholes in the Canadian system of policing U.S. export controls. 

I recall several instances over a considerable period, where U.S.- 

raade gravity-meters, of strategic importance, but not on the 

COCOM list, slipped through Canadian customs on the basis (a) 

misrepresentation of Canadian origin in the Canadian export declara 

tions; and (b) failure of Canadian customs to know that no gravity 

meters of any kind were made in Canada. Later, too, Canada proved 

to be a backdoor for illicit U.S. exports to Cuba.

I do not believe Canada ever followed the U.S. practice, 

instead requiring validated licenses to export Canadian goods to 

the U.S., except to the extent that COCOM procecures allowed
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COCOM listed goods to move less formally from one COCOM country 

to another.

The Canadian precedent would probably not work with any other 

country, if only because we do not have the border-closing alter 

native to propose elsewhere. (Mexico is another special case, 

not a good precedent either for extension to the COCOM countries, 

Australia and New Zealand).

I have no knowledge of the microprocessor problem, but hope 

Congress wi11 hear the government's explanation.

On the issue of foreign availability of comparable items, 

SAMA says that "COCOM competitors in process control computers can 

readily access the Soviet market by applying low performance 

parameter systerns very comparable in character to our own." 

(Underscoring mine). I'm not sure whether this means that the 

foreign-made computers are at the low-end of the COCOM computer list, 

which only calls for control over the number of such machines ex 

ported over a period of time. Also, does SAMA mean that Commerce 

denies licenses to export the same low-level computers to the 

USSR? This is not clear.

The European ones may be bought in preference to ours, because 

they are cheaper, because the USSR prefers to buy from countries 

with which it has bilateral trade agreements, and only chooses to 

buy from the U.S. when ours are better than they can get in Europe 

or Japan,

I have commented fully on the inherent weaknesses of commercial 

controls over technology and why such controls cannot be a sub 

stitute for U.S. government controls.
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There is a large difference between a distribution license to 

allow named commodities to be exported to an approved consignee, 

and one to allow technology to move under such a license. Commo 

dities exported under such a license are of a finite quantity, useful 

to make a finite number of end products. They move under a license 

issued on the baeiis of written consignee assurances to the U.S. 

government as to what, will be done with the U.S. commodities, and 

where they or their end products will be exported. In contrast, 

technology exported under the proposed comprehensive license would 

enable a consignee to make an infinite number of products, and the 

disposition of the technology and of products therefrom would be 

subject to consignee assurances to the U.S. exporter.

I have no comments on the criticism of Operation Exodus, which 

did not exist during my tenure. From my experience in enforcement 

of export controls from 1948 to 1961, I would ask whether the number 

of illicit exports of high technology electronic equipment made and 

attempted in recent years, and the techniques employed by their 

perpetrators, justified the complex procedures followed by Commerce 

and Customs, as described by SAMA.

Further, from my experience in working with Customs inspectors 

at the ports of exit and with the Customs investigators, I would 

recommend that Customs not replace the export control administrator 

in the enforcement field, but rather suggest that Customs work 

with export control licensing and enforcement personnel, exercising 

jurisdiction by delegation from the export control administrator. 

After all. Customs' primary duty is to police imports for revenue 

and other purposes, and while they have valuable expertise which 

is translatable to export control enforcement, there is always the
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risk that the Customs men in the field will find themselves 

obliged to spend their main time and effort on import cases. 

Export control en f orcement people should remciin in control of 

every export control investigation, and be able to jog Customs 

to give priority to, and spend more time and effort on, export 

control cases, when that course is appropriate. I say this, 

not in criticism of Customs (for whose people I always had high 

regard), but because of my sensitivity to the potential conflict 

of interest that could at times affect judgments about the 

priorities to be determined when Customs personnel have both 

import and export investigations on their dockets.

The proposal for U.S. business cooperation with the- govern 

ment in enforcing export controls, by educating businessmen 

about controls, etc., is very qood. In the 13 years I was in 

volved in export control enforcement, directors of the enforce 

ment unit and I, as attorney in charge of the legal side of the 

enforcement program, conducted numerous trade seminars, addressed 

many exporter, freight forwarder, and carrier groups, and under 

took a variety of other educational programs, designed to keep 

exporters and others involved in export facilitation informed of 

export control requirements and the varieties of violations that 

had been uncovered and prosecuted. It was our belief that such 

educational efforts, encouraged law abid ing exporters and others 

associated with them to cooperate with the enforcement unit and 

prevented many violations from occurring through ignorance or 

carelessness. Such efforts had to overcome opposition within 

Commerce, at high levels, such as when I first proposed that 

, a press release be issued for each export control violat.ien
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prosecution decided by the Compliance Commissioner. Fear was 

expressed that releases of that nature would be regarded by the 

business community as inconsistent with their traditional re 

lationships with the Commerce Department. Eventually, that battle 

was won by export control enforcement.

I urge a return now to such practices and others that may be 

suggested by business groups or export control enforcement officials. 

I say "return" because for a long time after I left the export 

control enforcement field, such educational activities did not 

occur, largely because of a gradual down-grading of enforcement 

and the acendancy of the view that talks or articles on an enforce 

ment theme might suggest some hostility on the part of Commerce 

toward the business community and dampen the export promotional 

efforts of businessmen which Commerce officials were then encouraging.

The proposal for a prior disclosure program has been commented 

on by me, in my prior memoranda. I have earlier explained why the 

USSR does not buy U.S. equipment unless it is clearly superior to 

equipment available from European countries, etc., which have 

bilateral trade agreements, and roughly balanced trade whenever 

possible. That is why the USSR often buys a European item which 

is as good as (comparable to) an American item, even if the 

American item is offered at a lower price. It is such factors, and 

not claimed uncertainties about U.S. export control policies, that 

really cause the USSR to specify European-made equipment, and why 

their European construction and engineering aides do so.

I frankly, do not understand SAMA's criticism of the Reagan 

Administration's application of foreign policy export controls 

against Libya, considering that country's hostility to the U.S.
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and the USSR's use of that country as a pawn in its penetration 

of North Africa. SANA'S criticism is reminiscent to me of the 

attitude expressed by munitions-makers in the World War I period 

that they have only international loyalties, and should be free 

to conduct their business with all belligerents in any situation.
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Theodore Thau - Comments on Statement of 
National Machine Tool Builders' Association 

(NMTBA). March 1985

My experiences with this trade association and certain of 

its members goes back to 1961, when I was just appointed to 

be Executive Secretary of the Export Control (Administration) 

Review Board and of the Advisory Committee on Export Policy, 

as well as Chairman of the Operating Committee.

As I recall, the association took a strong position in 

support of Bryant's efforts to obtain a validated license to 

ship its subminiature ball bearing grinders to the U.S.S.R., 

and for generally relaxing U.S. and multilateral (COCOM) controls 

over exports of sophisticated machine tools to the U.S.S.R. 5 

Eastern Europe. The Senate Committee hearings on the grinders, 

and the House Select Committee hearings on the overall admini 

stration of export controls, contained vigorous statements of 

the association's position and strong debates between association 

spokesmen and key Senators and Representatives on the Committees.

A little later, the association and certain of its members 

fought hard for approval of various types of numerically con 

trolled machine tools, such as Gleason's gear-cutting machines, 

for installation in the U.S.S.R.'s "Fiat" plant at Togliatti, 

carrying their pressures several times from Commerce § Defense, 

to the White House, as well as the Hill.

Then, still later, there were the similarly strong efforts 

of the association and some of its members to win approvals of 

licenses for tne Soviet truck factory (the one whose truck 

production made possible the Soviet invasion of Afghanistan).
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As I recall, the U.S. 5 free world machine tool industry 

was the first one I noticed, that used their technology cross- 

licensing arrangements as a device for maintaining well-nigh 

continuous pressures on COCOM countries and the U.S. to relax 

both the multilateral 6 U.S. export controls toward the U.S.S.R. 

§ Eastern Europe.

Machine tool industry experts also provided technical 

assistance to those COCOM countries that had a machine tool 

industry in the periodic list reviews, pointing out Soviet fj 

East European production of machine tools, even if only one of 

a kind (prototype), and urging such efforts (even when obtained 

by copying of U.S. or West European machine tools), as grounds 

for relaxation or removal of COCOM controls over various types 

of tools.

Then, as I recall, there would be occasions, seemingly of 

an orchestrated nature, where a machine tool producer in a 

COCOM country (other than the U.S.) would start the movement 

for relaxation by urging its country's COCOM representatives 

to seek approval of a license to export a type of machine tool 

to an East European country, like Poland or Czechoslovakia, 

toward which more friendly attitudes prevailed in the U.S. 5 

COCOM. The claim would be made that the particular COCOM 

country's machine tool industry was languishing and that this 

order was needed to keep it alive. As the argument that economic 

strength is essential to national security, the COCOM country 

would seek-COCOM approval as an "exception" to the then embargo 

status for that type of tool. The U.S. representative would
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concur, without knowing or without considering the possible 

relevancy of the inter-company relationships between the 

European producer of the tool proposed for export S a U.S. 

producer of similar toi-ls , generally based on cross-licensing 

of technology arrangements. The next step would be either 

(a) a drive in COCOM to remove the particular tool from the 

list on the ground that the prior export to Foland or Czecho 

slovakia resulted (inadvertently, of course) in making available 

to Soviet engineers the embodied technology, and enabling them 

to copy it through reverse-engineering; or (b) a drive in the 

U.S. by the U.S. counterpart of the European tool producer to 

persuade the Commerce Department to allow the U.S. firm to have an 

export license too, to enable it to stay competitive with the 

Western firm that got the first order, again without apparent 

realization of the technology and other links between U.S. and 

European producers. Both techniques worked, over 5 over, rais 

ing the question in my mind whether everything was a matter of 

coincidence or design. Perhaps a clue to the answer can be 

found in the assertion on p. 8 of the NMTBA statement, that: 

"For the U.S. machine tool industry, the vigorous expansion of 

export markets has always been a primary objective."

It would be very salutory to require the NMTBA to provide 

detailed information on the overseas licensing arrangements 

between U.S. and overseas subsidiaries, licensees, and other 

affiliates. Only then can Congress learn just how this industry 

operates to get around U.S. export controls, § has done so for 

many years.
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I presume the State Department will have questions about 

the wisdom of retaliating against COCOM countries (and companies 

in such countries) which "patently and persistently disregard 

COCOM regulations". But, as long as use of such retaliatory 

power to curb imports into the U.S. by such countries and compan 

ies is left to the President's discretion, there would not be 

much objection to the proposal.

Requiring the administrator of U.S. export controls to 

limit the control list still further, to cover only those items 

that "would make a direct and significant contribution to" the 

military potential of a hostile country, would bring export 

controls very close to covering only the munitions list already 

controlled by State! The essence of the distinction between 

controls administered by State and those administered by Commerce 

has always turned on the difference between direct and indirect 

contributions. It has always been realized that "direct con 

tributions" would not cover enough for our national security 

needs. To change the 1979 Act now to restrict coverage to 

direct contributions to Soviet military potential would, for 

example, free the machine tools used in the Soviet truck factory!

This is not a mere technicality that NMTBA is proposing. 

The "significant" criterion is much less important, because no 

one would argue for control over "insignificant" contributions. 

But in the distinction between direct and indirect lies almost 

the whole area of control outside the tools used to make arms, 

ammunition f, implements of war. Even most of the highly sophis 

ticated computers are in the "indirect contribution" area, and
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would be freed for unlimited export by the U.S. 6 all the COCOM 

countries, if NMTBA has its way. I urge Congress not to accept 

this proposal.

The NMTBA objection to changing the statutory language from 

"would" make, to "could" make, a significant contribution to 

enemy military potential is not well-founded. When one is deal 

ing with one-purpose products, ij that purpose is to contribute 

significantly to an enemy's military potential, one is dealing 

with products of a munitions list nature or right next door to 

such items. The export controls we have long deemed essential, 

in addition to those directly concerned with making arms, ammu 

nition 6 implements of war, are the controls over dual-use 

products, possibly civilian, possibly military, 5 often deter- 

minable only by knowledge of the likely intended _end-use_, as 

learned from intelligence sources confirming or refuting tlie 

representations given by the consignee country § its company. 

"Could" is a much more realistic term than "would" for dealing 

with such products and their intended end uses in particular 

cases. "Could" is somewhat broader than "would", to take care 

of needed case-by-case analysis. It is much safer to err slight 

ly on the side of over coverage in this regard, than on the side 

of under coverage. The rather flip suggestion that a war cannot 

be fought without paper cups, is not only untrue, but it is also 

a mask for the intention to free-up more of the kinds of dual- 

use machine tools that went into the Soviet truck factory.

I have elsewhere dealt with the unsound proposal to remove 

exports of strategic products to COCOM countries, § with the
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related risky proposal to free exports of foreign-made products 

of U.S.-origin technology. Considering the pattern of wide 

spread technology licensing by U.S. machine tool builders, this 

proposal would have two consequences, as I suggested at the out 

set of these comments: first freeing the foreign made products 

of the U.S. technology, and then providing justification for the 

U.S. firms to press the U.S. export control administrator to 

remove controls over U.S. made counterparts of such technology. 

1 urge Congress not to start down that garden path.

The proposal to eliminate U.S. controls where there is a 

history of repeated license approvals is unsound and dangerous, 

for reasons I have given in earlier comments. Validated licens 

ing, even in such situations, is to be considered an essential 

enforcement weapon, which would be completely lost under a 

general license system.

The Comprehensive Operations License for intercorporate 

technology transfers should not be approved by Congress, for 

reasons I have already given in considerable detail in comments 

on other statements.

The principle of continuous updating of the control lists, 

through the work of industry-government technical review groups, 

is a desirable one. How it works in practice, I do not know. 

I cannot therefore comment on the indexing proposal, for the 

U.S. or COCOM.

The entire page 24 of the NMTBA statement deals with the concept 

of "foreign availability" without once mentioning the necessarily 

interrelated and conditioning concept of "comparability". That
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mission is not an accident. it is easy to look at a catalog, 

or to read the affidavit of a U.S. business executive "attesting 

to equipment they have seen installed" in the Communist countries. 

But will the catalog give enough factual information to enable 

one to say that the foreign machine and the U.S. machine are 

comparable? Will the affidavit do so? Has the executive even 

seen the foreign machine operating? lias he examined the product 

of that machine tool to see if it is of the same high tolerance 

and precision as the U.S. machine he desires to have freed for 

export?

I have elsewhere gone into the serious problems involved 

in determining comparability, which are really the determinants 

of whether there is or is not real (or superficial) availability. 

I will not repeat all my arguments here. But I urge Congress 

not to succomb to industry pressures to put the burden of proving 

non-comparability, and therefore non-availability, on the govern 

ment. Business has the best means of proving the affirmative 

on this issue. It is wrong to force the government of bear the 

burden of proving the negative, especially as the proof lies in 

foreign countries!

I presume State has commented on t.>e proposal in the Heinz 

bill, supported by NMTBA, that the President be required to 

"determine", rather than "consider" certain factors, before im 

posing export controls for foreign policy purposes. I have no 

comment.

I concur, in principle, on the related proposal that import 

controls be imposed when export controls are imposed for foreign

20-617 O - 83 - 29
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policy reasons, except, of course, where the import is critical 

to U.S. needs.

I oppose the Heinz proposal that foreign policy controls 

be imposed only prospectively, if such imposition must be 

preceded by advance notice and opportunity for public comments, 

Congressional hearings, etc. Such advance signals could 

frustrate the whole purpose of the intended control by giving 

the trade notice and opportunity to export, and to contract to 

export, large quantities to the country in question before the 

control took effect. A control of this nature must be imposed 

without prior notice, if it is to achieve its purpose.

As to the proposal for insurance - presumably by the U.S.
from

government--against commercial risks/loss resulting from impo 

sition of foreign policy export controls, I suggest that Congress 

call commercial insurers to testify on the claimed lack of such 

insurance in the private market before considering such a pro 

posal. I cannot believe that force majeur and restraint of 

princes conditions have so far vanished from world markets that 

insurance against such risks is no longer available.

The proposal that foreign policy controls be inapplicable 

to foreign subsidiaries and licensees of U.S. firms is a blunt 

suggestion for robbing such controls of their main effectiveness. 

Many U.S. industries today, like the electronics, computer, and 

machine tool industries have licensed away to overseas subsidi 

aries and licensees much of. their production and assemby techno 

logy. Some firms rarely actually ship from the U.S. into the 

Common Market area anymore.
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The proposal that foreign policy controls be limited by 

the same foreign availability test as national security controls, 

is still another device to debilitate meaningful control opera 

tions. Here, again, the NMTBA has used only the term "avail 

ability", obscuring entirely the much more important and difficult 

to establish concept of "comparability".

Finally, the proposal that industry advisory committees be 

consulted before foreign policy controls are imposed is seriously 

harmful to U.S. interests for the reason given above - it would 

result in tipping off industry personnel to planned foreign 

policy export controls, leading them to make speedy large exports 

to the target country and to make contracts for such exports in 

advance of the formal effectiveness of the control.

The problems created for export control enforcement by 

requiring that so-called "inadvertent violations" be excused, 

have been considered in comments submitted by me to other indus 

try association statements.

The proposal that license denials be accompanied by sufficient 

information on which to base an appeal is ambiguous. Does it 

refer to license denial orders issued for violations, after 

notice and hearing? Such cases were based on extensive records 

in the years I was involved in enforcement, ample for any admini 

strative or court appeal. If the proposal refers, however, to 

the more or less routine administrative denial of license 

applications because the commodity is deemed likely to be used 

for military proposals, or to be transhipped to a hostile country, 

or is the kind of product that is required to be denied to the
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named destination because of U.S. national security or foreign 

policy considerations, it is not always possible to provide 

the evidence to the applicant in a form that can be made public 

for court appeal purposes because it may come from U.S. or 

other intelligence services which would be compromised by the 

disclosure.
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Theodore Thau-Comments on Statement for American 
Electronics Association March 1983

I have commented on the points made in the AEA statement 

in my comments on Frischkorn's and CBEMA's statements. 

I will reemphasize here:

(1) The AEA claim that more time and effort should be spent 

on enforcement, rather than on export licensing requirements, 

ignores the essential reason for licensing. It is the proven 

best measure for enforcing export controls. Licensing helps 

to prevent ignorant, innocent and careless violations, and there 

will always be far more of them than of willful violations. 

Yet from the national security standpoint, as much if not more 

harm can be the result of the inadvertent violation as of the 

intentional one. (To be sure, the inadvertent violator can 

more easily ask for pardon of his offense, no matter how great 

the harm he caused, especially if he voluntarily discloses his 

violation, after the event, but before the policeman reaches 

his door. J

(2) The importance of requiring these business groups to 

show Congress specifics in regard to the Government's failure 

to go forward with efforts required by the 1979 Act (and even 

the 1969 Act) to eliminate items from the control list which 

are proven to be available abroad in sufficient quality and 

quantity. Their generalized complaints should not be accepted, 

standing alone.

(3) The claim that DOD proposal to inciease control over 

technical data exports would swamp business with unnecessary 

paper work, should be examined critically and in detail -- not 

accepted in its generalized statement form.



446

(4) Relying on commercial protections for technical data 

is very risky, as I have shown in my comments on the CBEMA 

statement regarding the Comprehensive Operations License.

(5) The proposal that Commerce should be required to accept 

the exporter's assertions of foreign availability, unless 

Commerce is able to present evidence to the contrary -- thus 

putting the burden of proof on the government --is contrary 

to the common sense basis of the general legal rules on burden 

of proof.

To require one side to prove a negative, when the other 

side has available to it means of proving the affirmative, if 

it exists, is considered to be bad law and contrary to common 

sense, because it would require the party having to prove the 

negative to search the world for such proof, or to exhaust all 

sources of possible evidence on the affirmative.

To require the government to accept mere "assertions" by 

the exporter as to foreign availability, comparability, etc., 

would ignore the obvious trade bias of the exporter. The same 

exporter who would easily amass a dozen proofs to his customer 

as to the superiority of his product over that of his foreign 

competitor, would willingly tell the U.S. government that all 

those proofs were mere "sales puffing", if by claiming equivalency 

or superiority for the foreign product the exporter could gain 

exemptions from U.S. export licensing restrictions.

The only rational and proper basis for review of a foreign 

availability and comparability claim is to require the exporter 

to advance any proofs he has, and then give Commerce and Defense 

the duty to review it, subject it to independent investigation to
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the extent possible, and not to grant it unless a preponderance 

of the reliable evidence is found by Commerce and Defense to 

support the claim.

The opposition of AEA to the Garn bill to establish a 

separate, independent agency to administer export controls, 

confesses a preference for what business recognizes to be the 

over balance of Commerce in favor of trade promotion.
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Theodore L. Thau 
336 Amherst Drive 
Salines. Ca. 939C1

Har. 22, 1903

^enator j?Ke Ciarn
chairman, Senate Comnittee on Hankinn, etc.
V. ash ing ton, r<.C.

Dear Senator Garn:

As i-.r. i-.bcrnathy of your Committee st*ff has doubtless told you, I 
have completed my volunteer assignment of commenting on the six 
industry association statements you sent me. In that way I have 
alf>o commented on the main j.revisions of the heinz and Nunn bills 
which you also let me have.

To finish, I would like to underscore my concern about certain features 
of those bills:

1. It would be very detrimental to national security and foreign pol 
icy export controls to put the burden of proving non-availability of 
controlled goods and technology from foreign sources upon the export 
control administrator, to the extent of requiring him to accept he 
representations of applicants, unless he can contradict then by reliable 
evidence. (The present law requires a determination that foreicn 
availability exists to be supported by reliable evidence, and says that 
uncorroborated representations by applicants shall noj be deemed sufficient 
evidence of foreign availability.) The j.ro[.ofled change runs counter to 
common sense and customary business practices. Bearing in mind the aiov- 
iet/East European practice of buying within the framework of bilateral 
trade agreements with West European countries and Japan, and buying ev« 
high technology items from the U.±>. only when clearly superior for ach 
ieving their intended end-uses, which—considering the kinds of products 
and technology the Act is concerned with--«re likely to be of a strategic 
nature, it i* manifest that U.S. companies must be prepared to prove to 
the satisfaction of well-trained Communist technicians that the U.S. 
item is superior to any foreign item in particulars directly related to 
the proposed end-use. For such applicants then to come to the U.S. 
exjort control administrator with uncorroborated representations that 
the U.S. product is no better than, or inferior to, the asserted foreign
ounteri-.-rt or equivalent, is to force the U.S. to accept such assertion* 

as facts and be obliged to dismiss the likely representations to the 
Soviet/East European buyer as mere "puffing. 1* In these lines of business), 
with these kind of customers, t'.ere is obviously no roon for puffing! The 
real world is much different from that imagined by this proposed amend- 
ment, which is a part of the heinz bill I urge you to oppose.

2. The proposal of both the Heinz and Nunn bills, to transfer export 
control enforcement to Customs, runs the risk of creating a conflict of 
interest within Customs, comparable to the conflict of interest within 
Commerce which your transfer bill properly addresses. In the case of 
customs, there is a traditional concern and interest relative to tha 
policing of imports and the collection of revenue, etc. With restpsct to 
exports, however. Customs has since 1948 worked much more successfully 
on the inspection of documents and examination of cargos--where it has 
functioned in more or less close cooperation with Commerce export licens 
ing and enforcement personnel—than it has in the investigation of viola 
tions. .That is because the Customs investigators have always been requir-
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•ed to give priority of manpower and time to tlr-iir import case dockets. 
I believe a better proposal would be to nave Customs conduct investiga 
tions in cooperation wi th export control investigators, subject to the 
supervision and report!ncj re'iuirempnts of the head of the export control 
investigations unit.

3. The proposal of the Heinz bill, that foreign policy controls should 
not apply to exports (ursuant to a contract or other agreement entered 
into prior to the imposi tion of such controls, would, in con junction

The fulsome manner in which the industry association statements laud 
Senator Heinz' bill, brings to my mind the story told by the late Luther 
Hodges, in his wel 1-known book, "Th> business Conscience." Before beir.g 
Secretary of Commerce, Hodges had been Governor of North Carolina, and 
before that, for many years, he h (*d headed the Fieldcrest Textile Kills. 
During World War II he had senved as chairman cf the textile industry 
advisory committee for the eP£, the price control agency. The story he 
told was that a group of textile mill owners had come to him, complain 
ing that the price controls allowed them insufficient return, and that 
they were all about to go broke. He believed them, and used his position 
to secure them a substantial price increase from ClA'a administrator. 
After the war, he chanced to walk into a room where a number of the 
mill owners were together reminiscing. They did not observe him, but 
he heard one of the group loudly remind the group of the time they had 
"taken old Luther" for several millions by persuading him to believe in 
their sincerity.

It has been an honor, and pleasure, to be allowed to assist you and your 
commi tttee staff with my testimony and these comments. Should you have 
further need for my services, please let rr.e know.

sincerely,

^^r**/
Theodore Thau
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110116TH STREET, N.W. WASHINGTON, D.C. 20036 (202) 223-1360 
March 18, 1983

The Honorable John Heinz 
Chairman
Subcommittee on International 

Finance and Monetary Policy 
Senate Banking Committee 
5300 Dirksen Senate Office Building 
Washington, DC 20510

Dear Mr. Chairman:

At the conclusion of the hearing on March 2, 1983 before the Sub 
committee on International Finance and Monetary Policy on the renewal of the 
Export Administration Act, you asked each of the witnesses, including Gerry 
Gleasen of the Foxboro Company who was representing SAMA, to provide for the 
record any specific instances where lengthy licensing delays have resulted in lost 
export business. The purpose of this letter is to provide SAMA's response to this 
request both for your information and for the hearing's record.

At the outset, I would note that as Mr. Gleason stated during his 
testimony, present U.S. licensing policy for instruments containing micro 
processors causes SAMA members problems because export licenses are required 
for these commodities in the first place and, secondly, because of the fact that 
it takes four to six weeks to gain U.S. government approval for shipments to 
Western destinations and typically four months, at a minimum, for shipments to 
the East Bloc. Since foreign suppliers can ship competitive products to those 
manufactured by SAMA companies without any prior government approval, the 
question of licensing delays themselves become less important than the question 
of whether the products in question should be licensable at all.

In this regard, Mr. Gleason told the Subcommittee on March 2, 1983 that 
the Foxboro Company had lost an estimated $17 million in purchase orders to the 
Soviet Union in 1982 alone as a result of the unilateral U.S. policy that requires 
an export license for equipment containing microprocessors or microcomputers; 
a requirement that is not imposed on our foreign competitors. Mr. Gleason also 
cited a $3 million loss of business to Libya in 1982 for the same reason.

Several other SAMA members have reported similar experiences as the 
result of the U.S. policy to impose unilateral U.S. national security controls on 
exports of instruments containing embedded microprocessors or microprocessors. 
For example, a division of a large SAMA member present at your March 2, 1983 
hearings tells me that during the first six months following the suspension of a 
licensing of exports to the Soviet Union, it lost well over $1 million worth of 
business in U.S. unilaterally controlled commodities to foreign competition. 
These commodities were controlled under CCL 4529B, not because the 
equipment itself is considered to be of strategic importance, but because it 
incorporates a microprocessor.

I SCIINTIFIC APPARATUS MAKCRt ASSOCIATION
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Another SAM A member present during your March 2, 1983 hearings reports 
that his company lost an estimated $1 million dollars worth of business in the 
Soviet Union in 1982 and an additional $1 million in the East Bloc due to the 
imposition of U.S. unilateral export controls on instruments containing micro 
processors or microcomputers.

A third SAMA company, not present during your hearings, provided the 
following information as to lost business due to unilateral U.S. national security 
and foreign policy export licensing requirements for items containing micro 
processors or microcomputers, together with the source of foreign competition.

U.S. Classification of Foreign Country of Reason for 
Products - CCL 4529B Competitors Ultimate Consignee Lost Sale

1. Plasma Emission Jobin Yvon Libya Foreign Policy 
Spcctrophotonicter (France)

Pye Unicam
(U.K.)
Hitachi (Japan)

Themal 4 Elemental Carlo Erba (Italy) 
Analyzer Yurnagimoto (Japan) 

Heraus (Germany)

Ultraviolet/Visible Kontron (Switzerland) 
Spectrophotorneter Philips (Holland) 

Shimadzu (Japan)

Flourescence Spectro- Kontron (Switzerland) 
meter Hitachi (Japan)

Contract Value - $535,01)0

2. OV/Visible Spectro- PYE Unicam Pakistan National Security 
photometer (U.K.) 

Kontron 
(Switzerland)

Gas Chromatograph Carlo Krba Utaly 
Shimadzu (Japan)

Thermal 4 Elemental Mettler (Switzerland) 
Analyzer Hereaus (Germany)

Contract Value - $150,000

3. AA Spectrophotometer PYE Unicam Iraq National Security 
(U.K.) 
Hitachi (Japan)

Contract Value - $37,000
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4. Data Station Hitachi (Japan) U.S.S.R. National Security 
BMC (Japan)

Contract Value - $20,000

5. Gas Chromatograph Hitachi (Japan) U.S.S.R. National Security 
Shimadzu (Japan) 
Carlc-Erba (Italy)

Contract Value - $40,000

6. AA Spectrophotometer GBC (Australia) U.S.S.R. National Security 
Erdmann-Grun (Germany)

Contract Value - $38,000

7. Data Station Canon (Japan) U.S.S.R. National Security 
BMC (Japan) 
Hitachi (Japan)

Contract Velue - $BO,000

TOTAL CONTRACT VALUE - $880,000

The company concluded by noting that considerable business (in addition to 
that noted above) was lost in Poland/U.S.S.R. during the 1981/1982 sanction. "We 
have also lost (not even able to bid) East Bloc contracts issued in November/ 
December with guaranteed shipment by December 21, 1982 since Eastern Bloc 
foreign trade corporations realize U.S. export licenses cannot be validated 
quickly. Most of the Eastern Bloc business was given to European competitors 
with the bulk of the business going to Pye-Unieam, England which is p. subsidiary 
of Philips. Holland."

Turning to the question of licensing delays, a small ($15 million total sales) 
SAMA member company reports that it presently has approximately $700,000 
worth of export license application; for equipment containing embedded 
computers pending in the approval cycle. These applications are all for free 
world destinations. Of this total amount, $250,000 worth of the equipment, 
destined to be exported to Franco, has been awaiting U.S. government approval 
since '.he end of November, 1982. The company has been advised that it will 
take between 30-60 days to process the applications for the remaining $450,000 
worth of products. Foreign manufacturers are shipping competitive equipment 
out of stock, so even a 10 day delay can cause the cancellation of an order.

This same company has advised SAMA that it was unable to meet 
competitors' delivery times for $000,000 worth of equipment containing 
microprocessors during ths period of November, 1982-February, 1983 because of 
unilateral U.S. export licensing requirements and the time involved for the 
licensing process. All of this equipment was to have been sold in Western 
Europe. These are the type of applications that are routinely approved by the 
U.S. government, but only after a 30-60 day review.
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Another SAMA firm has indicated that it has 20 export licenses for the 
export of spectrometers to the PKC. The total value of those applications is 
approximately $2.5 million. Of the 20 pending license applications, 15 were 
submitted November-December, 1982. The other 5 were submitted in January- 
February, 1983. Interestingly enough, while the U.S. government has verbally 
advised the company that it would likely obtain approva. for those applications 
submitted most recently; there has been i •• similar word on those 15 applications 
submitted in November-December of last year.

This has not been a scientific or an exhaustive survey of the experience of 
SAMA's membership with respect to U.S. unilateral export licensing policy and 
embedded computers. Rather, due to time constraints, we have depended largely 
upon the experiences of those SAMA companies who happened to be present 
during your March 2, 1983 hearing or others with which we are in regular 
communication. At the same time, 1 believe that the actual experiences cited 
above are illustrative of the .unique problem confronting SAMA companies as 
they attempt to compete for markets throughout the world. At the outset, I 
indicated that the basic problem lies with the unilateral imposition of U.S. 
export controls on instruments which, by themselves, are not considered to be 
of military significance, even by the Department of Defense. Only the presence 
of a microprocessor, or a microcomputer in the instrument puts the instrument 
in a category for which the U.S. alone requires a validated license. The 
microprocessors or microcomputers themselves, are is often readily available 
from foreign sources - sometimes even including the U.S.S.R. - in commercial 
quantities. The net effect of this unilateral licensing requirement is that the 
U.S. loses overseas customers. Those customers who value reliable sources of 
supply simply take their business to our less encumbered foreign competitors. 
Meanwhile, the U.S.S.R. and other adversary countries are still able to obtain 
instruments with embedded computers fully equivalent to ours.

We appreciate your interest in this matter, Mr. Chairman. We will be 
pleased to respond to any additional questions you might have.

Very truly yours,

u
Eb-iii S. Tisdale
Director of Public Affairs

EST/dr



454

110116THSTREET.N.W.WASHINGTON,DC 20036(202)223-1360

March 16, 1933

The Honorable John Heinz 
Chairman
Subcommittee on International 

Finance and Monetary Policy 
Senate Banking Committee 
5300 Dirksen Senate Office Building 
Washington, DC 20510

Dear Mr. Chairman:

The purpose of this letter is to respond to those questions submitted by 
Senator Garn to SAMA's witness, Mr. Gerry Gieason of the Foxboro Company, 
following Mr. Gieason's aopearance before the Subcommittee on International 
Finance and Monetary Policy on March 2, 1983. Mr. G'.eason appeared before 
the Subcommittee that day to express SAMA's views on the renewal of the 
Export Administration Act. The questions asked by Senator Garn and SAMA's 
responses to those questions are listed below:

Question:

Do you oppose giving the Customs Service the responsibility for the 
criminal enforcement of the Export Administration Act, and if so, is there 
any form in which you would support this, or is your opposition 
unequivocal? Why?

SAMA did not specifically oppose giving the Customs Service the 
responsibility for the criminal enforcement of the Export Administration 
Act in its testimony on March 2, 1983, nor did we specifically support it. 
In our view, the agency that has the responsibility for enforcement must 
have the necessary manpower, skills, budget and knowledge to do the job. 
Neither the Department of Commerce nor the Customs Service is entirely 
in that position at present. It seems to us that there is nothing to be 
gained by the transfer and that the time, effort and money might be better 
spent in supporting the progressing Department of Commerce effort of 
export enforcement under Deputy Assistant Secretary T. Wu, rather than 
starting all over again under the Customs Service which lacks many of the 
necessary technical skills. This view is not unequivocal however, and we 
would be pleased to review the merits of such a transfer with your staff 
should you feel that to be desirable.
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Regardless of whether the Department of Commerce? or the U.S. Customs 
Service is given the responsibility for the criminal enforcement of the 
Export Administration Act, we do believe that the lack of formal voluntary 
disclosure procedures may result in a reluctance on the part of exporters 
to make disclosures on inadvertant violations of the Export Administration 
Regulations for fear of incurring severe penalties. In this regard, SAMA 
has recommended that the government adopt a voluntary disclosure policy 
so as to further encourage cooperation by the United States exporting 
community. In our view, such a policy could only enhance the 
government's ability to stem the e ,-port of high technology information and 
products from the United States and would be consistent with the current 
policy of the United States Customs Service and the current practice of 
the Department of Commerce.

Question:

Would you support the conversion of the Federal Trade Commission into an 
office within the Department of Commerce headed by u Deputy Assistant 
Secretary?

SAMA is not certain of the relationship of this question to the issue before 
the Subcommittee; that being the renewal of the Export Administration 
Act. In the absence of clarification in the regard, we cannot respond to 
the question at this time.

Question:

If responsibility for export administration were to remain the responsibility 
of the Commerce Department, whould you favor making the head of that 
operation an Under Secretary of Commerce, with no responsibilities other 
than administering our export control laws?

At present, the Department of Commerce responsibility for export 
administration belongs to Under Secretary Lionel Olmer. In addition to 
various staff services, two major divisions, each under an Assistant 
Secretary, report to Mr. Olmer. Export administration and export enforce 
ment arn still one level further down, under a Deputy Assistant Secretary. 
We would suggest that both export administration and enforcement should 
beneficially report to an individual at the Under Secretary level, having no 
other responsibilities.

I hope this information is helpful to you, Senator Garn and the other 
members of the Subcommittee. I would, of course, be pleased to respond to any 
additional questions you or your staff might have with respect to SAMA's views 
on the Export Administration Act.

Very truly yours,

Eben S. Tisdale
Director of Public Affairs

EST/dr
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IARCO
SEATTLE

23 February 1983

Sui'd lor S ! iick; Gor ion 
Sen-lie Sn.i 1 I Business Conriittee 
t»2^ Russell Sen.ite Office Building 
Washington, D. C. 20051

Sulij: QBSTACi.F.S TO EXPORTING FACED BV G.'IALL IJUCIHCSS 

Dc<i t" Senator Gorton,

Th,irik you for <\ \ v i ng us the oppor tun i ' y (if prov i d i r. g ;;r i t«.en tcs t i no-iy [o be i nc 1 uded 
i r. the hearing record on th«; jointly -.ponsored Srui 1 ! By. iness Connittee of the Senate 
and the Comricrcc Ccmrni t tee.

Our" conpany is dedicated to the design ond construction of conncrr.i-.il fishing vessels, 
hydrau i i c deck nacr. i nery , and the suppIy of ou t f i 11 i nq nw C.er i ,11 s for' the cons t r uc t ion 
of comfiierc i al f i sh i nq ves se1s. To t ha t enc , ue own and ope rjie J bhipyrird and manu- 
f.ic tur i ng and repa i r f .ic i t i ty i ri Seat tie, Was i i r,q ton , devoted to the cons t rue t i on of 
fi'; hinq vessels primarily intended for the North Pacific king crab fishery, hot tori 
I row I f i shery , and salmon fishing industry ; j.nj in San Di oqo, Ca 1 i forn ia , ocr company 
owns and operates a shipyard which is dedicated primarily to the construction of tuna 
imric seine fishing vessels which are des i qned to operate throughout the worId.

Whenever poss i blc , our major o f f or is have been to exjjor t a conpl eted vesse 1 f ron t he 
United States. Due to the instability of the U. S. dollar, high interest rates, and 
subs id i zed forei gn competition (particularly interest rotes, terms, otc.), our export 
markets have virtually come to a holt for new vessels.

Iti I 982 . Htirco' s Manufactured Produc ts Di v i s ion . Ft shcr ics Oeve lopnien t D i v i s i nn and 
Long I i nc Di v i s ion , a long with our jitn 01 ego and f ore i cjn subsidiary opcrut io'is , accoui. ted 
for S]3.5 million of our tot^il corporate sales. More th.in eighty percent of that was 
ex|)orled fron the United States. G-.ir Seattle shipyard delivered five conncrcial f i sh- 
ii.il vcsscl-i i r, excess of SlO million t<J the export narkr-i.

Our conp.iny i s known throughout the wor Id for its ex cc-1 I once in r he des i gn ond manu- 
1.1C t ure of hyd r,iu I i c deck mnch i ncry , par t i cu I ar I y in (he .Tutorial i on of net -hau I i ru) 
sv t orns for purse se i 'ie f i shi ntj vcsse 1 s . Over the p.is I scver.it yi_'ars we h.ive ou t t i t. ted 
iioif thaft 25,000 fishing vessels world-wide. Todoy more than ninety-five percent of 
t In? wor Id's t uno purie s<? i ne f i sh ir.g vcsse I s .ire equ i ppcd with M<i rco-nwir,uf <ic t ured deck



457

In areas where we cannot sell a convicted fishing vessel, due to nun-compel i li vc 
f i nanc i ng or locd I i mpor l res i1" i c t i uns , wo often en ter i n to I i ccn$ I rig agreement s for 
the supply of nava I architecture scr v i ccs and out f i 11 i nq mater i .11 s requ i red by the 
1 I censce to bu i I rl a Marco-Hes i aned vesse' ' " a I oca I sh i pyard. In remote a re.is of 
the wor Id , it is sonet i nei necessary for us to prov i tic v i r tua 1 I y every th i nq rcqu'r cd 
for the const met ion of a vessel, oftentimes including mater i ,11 -hand ' i mj equipment 
and machinery for the shipyard itself. A typical outfitting package may consist of 
main enq ines, auxi I i ary engines, generator sets , refri qerat ion systems , compressors , 
hydrau I i c deck niach i ne ry packages , eIec t ron i cs, e Icct r i ca I , swi tch pane 1 s , wiring, 
tub ing, port ti ght 5, outfitting rigging, fishing gear and net suppI i es, operat i onaI 
spare parts , mar i ne pa i n t 5 , ca t hoc) i c prot ec I ion sys terns , etc . , etc .

To Support our fishing vessels and nach i ner y sy s tens wh i ch iuivc been sold .nto the 
international market, Marr.o has strategically located subs iJ•or i cs to provide ma i n- 
tenance and support facilities for those items which we Manufacture and for those 
manufacturers that we represent. These facilities are located in Panama City, Panama; 
L i ma, Peru; Las PaInas, Grand Canary Is I arnis : Ha^.it I an , in Hex i co; Bi I ba 1, Spa in ; and 
Ta iwan In addition to our own Subs idiaries, Marco has distributors and ti censees i n 
various parts of the wor Id to assist us in our marketing and services.

Our i ng the pas t two years there has been a boom in the construction of large tuna 
Superseiner fiohinq vessels, particularly for the Governmen t of Mexico. Hore than 
thirty new vef.se I s were purchased by Mex i can cus tomers in the Un i ted States, Canada, 
Norway , Spa i n and ! t.i 1 y , a 1 or.q v/ i t h .1 1 oca 1 Mexi can cons t rue t i on progrjm for a rufiber 
of similar s i '.'.c. vessc 1 s in t hrcc Mex i can sh i pyords . Our conp.iny was pr i vi I eged to 
be able to supply the rujority of the hydraulic deck rrachinery and electronics for 
those vessels, due to the fact that we had developed over the past thirty years a 
s t rong 1 eadersh i p pos i t i on i r, the ! r.ilus t ry and a ser i ous network of service facili 
ties.

In 19^2, our Seattle facility exported I'l shipsets of tuna hy<1rau I i c deck machinery 
sys tens to Mexico, Italy and Norway, The vessc1s in Italy and Norway were be i ng 
constructed for Mexican clients. In coordination v.ith our hydraulic deck machinery 
sales, our San Dieqo sub-., i »t i ,iry, Marco Mirtne San Dicfjo Inc., exported electronic 
packages These pnckog ?'j corr, i', t p'" i r;ia r i I y of t he aoi.ie out f i 11 i r : q equ i p'X'n r wh r ch 
i s prov i ded in t he average U . S -bu i 1 t tuna s^ner se i ner , i nc 1 .jd i n<j the f oi lov/i ng :

One gyroconpnss
Two r.uJ.i rs
One recortt i nq soundc r'
One depth sounder
One automat i c d i rec I i or. I inder
Orie satellite navigatior. sys'.ei-i
One t ei iper,i( ure r "(.ordt.1 r
One AM/F'M stereo casbClt" [jl.ivi'i '.y.tc:
One HF/sii.tjli.' s i ifeh.ir J ra,; i ot e 1 -phcir. c
One ei 'crqcncy s t.-nJby s i i,i|l c s i <U>ti,inti f ,v! i o! o I ,>ph-ir,i-
Span- eM«:nirr : ..y .in t .T,|:,IS

20-617 0-83-30
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One radio receiver
One VHF scann ing mar t no rad iot e lephone
One >ynthes i /ed VHF scann i nq nia r Jne radio t e I ephone
One hand-heId portable rad i ot e 1ephone
One pub!i c addres s 3ys tern
One i ntercommun i ca t ions sys ten
One VHF automatic direction finder
One single sideband citizens' CB radiotelephone
One AM/single sideband radiotelephone
One weather facsimile receiver
One VHF scanner
One color v i deo recorder player/enter tainfnen t sys tern
One br i ne tempera ture measur i nq sys tctn fo ( " ship's refr i gerat i on
One single sideband radiotelephone
One color television system
One wind speed indicator
One aircraft VHF radio
One st robe 1i ght
Three two-meter rad ioteIephones
One package of 15 antennas

With reference to the aircraft VHF radio mentioned, these vessels are equipped with 
helicopters which are used for spotting fish from the air by the captair of the Supcr- 
seiner, who spends the majority of his daylight hours over-flying the ocean, lookinq 
for schco Is of tuna.

The electronic equipment package listed above is standard marine electronic off-the- 
shelf hardware that has been aval t able i n ternat i onal t y for a number of years. The 
radars and echosounders arc manufactured i n Japan and d i st r i buted by our company. 
The single-sideband and VHF radios, gyroscopes and satellite navigation systems are of 
American manufacture by American companies, however these also are manufactured in 
England, France, Spain, Japan and Canada, etc. As a matter of fact, virtually every 
product listed above can be found advertised, in its current model and configuration, 
in almost any of the commercial fisheries trade publications, and virtually all of 
the products can be seen in any of the numerous fisheries trade shows and can be 
purchased off the shelf from any one of hundreds of dealers inside the United States 
and i n fore i gn count r i es

The reason Marco Marine San Dicrio and M.irco Seattle were able to receive combined 
orders for the out fitting materials for these vessels is due not on I y to our i n t i mate 
know I edge cf the bus i ness , bu t a I so due to the f ac t tha t we have assumed total ^ys tern 
respons ibility for the installation, startupand fol low-up serv i ce wh i ch is ess en t i.i I 
ttj e T f i c i ef 11 opera t inn of today * s camp I i en ted conwiierc i 3 ! fishinq vessels.

Having i-xpor led ioi'ii; 1B hydraulic deck machinery system packaqes from our Seattle 
facility, ,itid l>cin<) in the process of export i nt) our l?th electronics system package 
ft mi i S.ifi Di Ci(n to tin- same cus tomer s for i ns t/i I I <i t ion on the same vcsse I s , we ore con- 
f i den t t Hn t not on ly the produc ts vie art1 expor i i ny, but our ac t i v i t i es , are wi1 1 I within 
the rjuiifc I i r.i-s of the Export Administration Act of 1979, and t h,it there exists norther
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i on of i rilCi pi flOl i on nor i_'tn t 111 inn ,ts to I ll'- n.i t urt 1 O I" our .K. I i ' 
if Oil t*(((ir ius of <-qu i pmnt t be i r.t| expor I ci) , MM in I ,K. I (he i i. trti 
t* In; 1 i eve to IM- honor,)!) I c ni;d .1 HIM ess i t y , l<> . i vu i d 1 lie cxporla 

technology to unl r i end I y nations}.

Hav i tMj been previous v assured by [he rianu f «]<_ t ur <.*rs 'if I hos<' Amcr i Ciin-nnde i li_% ms such 
as gyroscopes and salt-Mile n.ivi ijai ion receivers lh.it hoth wort; covered inder general 
export licenses Nni . f^ggr, and f>$93G, ar.d h.wing priwi .cd [his information to our 
customs broker, we wore completely sin prised to I corn on 27 January 190} from our 
broker l hat our sn i pnonts to I t .~\ I y for I t,s ta I 1 a l i on on .1 t -jna vesse ' des * i ned tor 
Mexico had been detained in order lo cl-nify [ ht- op|> 1 i';-ib i I i t y of the qcneral dciti- 
rid t 'on I i cense 3nd Schcdu I e B comniod i f y nunber s ,1S I i s t i'd 01. our cub toms dec I rirn t ion 
unH'.f r One r.it ion Exodus .

We i mmcd lately con tac ted the Cus to ;>i office in Long Be.ich , Co I i forn i a , and regueb ted 
additional infornat'on about the procedure, inquiring ,is to why the shipment was bein<j 
detained and what i n format i or. was required in order to clarify any questions they had 
We were requcs ted to - and did - supp ' Y add i t i on a I i n f on wit i on on t he genera I des t i ~ 
nation licenses of the equipnent. The Customs agent then .idvised us that there were 
two items under question: a Sperry f/yroconpass arid a Matjn.ivox satellite nav'ujator. 
Our company provided letters from both Spe r ry ar.d Ha 911,1 vox to the Cus toms i nspec tor ;>, 
a I onq with cop ies of export Commod i t y Con t ro I numbers ass i rjned to t he product I i nes 
by the U S Departncnt of Commerce.

i ns lead of being able to resolve the issue in Long E??ac h, however, this i n forma t i on 
was sent to Washington, 0. C., by whom we were advised that the Customs Command Center 
would verify that the license had in fact been qrantcd; but meanwhile we should pro 
vide add i t ion a I i N forma t ;. on d i rec t I y to the Command Center. Our cofipany subsequent' y 
con t acted both Ma qn a vox and Sper ry , the U.S. rianufac t urf.'rs of t he equ i pmen t, and re 
quested that they contact the U. S. Department of Commerce Customs Command Center 
and provide a complete set of specifications, which was done.

Our major concern was to clarify as quickly as poss t bIe any quest i ons in Wash i nq ton, 
inasmuch as the clock was running against us since the client's letter of credit was 
to exp i re on 3 ' January. Th i s p I u<i to Wash i rujior:, howi-vcr , f e I 1 on deaf ears .

On 3 February 1983, followi ng the expiration of our tetter of credit, our company 
contacted the Customs Command Center and we were informed that the items in question 
now included a Data Marine Depth Sounder, ond also included a multi-beam scanner/sonar 
Model CS-50, rianufac t ured by Furuno Electric Co of Japan. The Data Marine echo- 
sounder (an t nexpons i ve , sma I I non- record ing I I dsher- type dov i ce d eve loped for the 
yach t i kirket) is comi'ion 1 y found on p leisure boa t •> r, I ? 5 'eel i n I engt h and up ; but 
in any even i, i n format ion was prov i dod to 1 hi? U. S. Cus toms Agency on this i_ur ren t 
hiqh-technolo^y product On the other hand, we Iound it difficu'l to provide infor 
mation to [he U. S. Customs on the Fur'uno CS-^0 i m 1 I i -hi'.n.i sonar, which was not in 
this shi pmen I , riot sold to (his t. u . to, tpr , no[ on On'' <- .is tons dec I .ir.l t ions , and never 
seen ulth^r physically or visu.iliy !>v oi.y of [he inspt.M iocs who examined t lie shipment 
,1 f tor i I was detained .
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On / Fubru.iry I 'KJ i . we .i'l<)»" (.<», tailed i h t - t'uMo-'S i nsi'CL I (if s in I i n . ') [j.-.H.h and I he 
U. S. Di'parlHiM.l -it fu,,i. !( -i t.e Cni'im.ind Center in W.i sh i n.j Inn , who advi-.ed «j'. l».il of 
all ot the i ten", (.fir, r ,i i ned i r, our shi pnur.t I con 1 , i s I i n<[ cil ^ ? i 1 t,M"'> ) , I our w<-i .• I r, 
il'jCSt inn, -tr.d addi I ion.il i n I on 1,1 f i on ,;,is Mi!) rr<]uiied nil a I ' of She heirs. We I hi 
fore st:nt tn lof.rj He.u.h ,md W-ish i r M, t on i, «••,.• <opi<". "f spec i ! i 01! i u'ts (or r.u h p,udu<l

i e t ,i r.f f.r,

Wash i nij ton rosul I ed 
tVitorcPniL-nt branch i 
ta i ner was ^. us pec. t . 
in the sh i pen-lit In iJ

r, our h<_- ini] fdcrr ed b.ick t') I he district Clt-p.ii tf 
Ins Ar t .|Hi's, i-/hn u. lure .idvisect us that t'vcry t ii 

i.i) I hey -.u-irieb t cd t hjt '.^e •.••fi f ur ( her d,\ t ,1 on ev 
sh i i, () [</--.. 0 C

Subsequently, on cor. t ,ic t i «i] the Wn-jh i n<) t tin , [) . (.,, Customs Command" Center , v;c wore; 
informed that Lhi_- i n for fid t i on uc had sent tuid r-.nt bet-n received by the proper people, 
and t he re fore <ld'i i I ion.) 1 ne 1.-/ copies nf comcie re i .11 i rwo i ces , f)dck i n<j lists, arid c.nnp 1 et e 
Sets of Si) I cs '.irid t echr. i co 1 brochu res ,ind i r. f orciat i On werp ago i n sen t to Wt)$h i nqtor;, 
D. C. - this t ii.ie hy courier in order to avoid further delays In the mean tine, our 
c us toner in Italy w,is wcridc* r i r.g what hjd happened to his shi pmc'i t , v/hereupod we i n foi ried 
him that due to so: T '.jrsuxpc'c. t t?d delay'' we had been unable to ship, ,ind we requested 
from h i in ,in ex tens i or. ot his letter of c red i t .

Ten days later, on con uic t i nq Custom's li.iisor, officer and the Department of Commerce 
in Wash i (in ton , we ue r e aqo i n told t h<H r.ios t of I lit' i t ems hrid beeri re so 1 ved , but t h,3 l 
there were still soi >e f ur t her de i ay s. They had, however, been contac ted directly by 
the fwnufacturers- o' t he cqu i pmen t in a confirn<ition process of the general des t i na~ 
t iofi I i cerise , .ir d i i \'.is on l i». i pa t ei) that a nefiera J reso I ;i t i on wou Id be for t hcom i ntj 
shor t t y.

Subsequent conversa t i on5 now with Wash i nqton, D. C. , revea1 to us that one of the 
reasons why our shi pnten t has not been resolved is due to the fac t tha t it is a mu 11 i - 
item manuficture combination nix, and that qives rise to a number of unresolved issues, 
ma i nIy in mat ch i ng (He t echn i caI i nformat ion we have sen t to Wash i nqton with the oc t ua1 
customs declaration ,'ind invoices We were also advised that the Japanese-manufactured 
radars and autouia tic direction finders are now 1 i censab 1 e i tems under spec i M c cus tonis 
control numbers , arid not qcner.it des t inn t ion.

The last request we received from Washington, prior 10 18 February, was to send addi 
tional docunicn tat ion to Wash i nqton tu rep 1 ace pr cv i ous I y sen t doc union ta t i on wh t ch had 
been, "mi spt aced "

Today, as of the dict.itinq of this letter, our case is not resolved. We feet as if 
we have waded into .1 tar pi' of bureaucratic legislation, and with each effort to 
extricate ou r se I ves we sink d o<?pe r . t n c he nt.!'-1 ine , the second letter of credit 
renewa 1 is ex pi r i ni), ,ir.d we fully ,in t ic i pa te t hnt our cub tomer will exercise the or. t y 
opt ion open to him, ,jnd t hat is to buy this s.li-ie eilu i pmcnt from ot her t n terna t icina I 
sources SO th.it they I..JM complete and deliver (heir fi'shinq vessel without sijffL'rinn 
bui I de r ' s do I ay pen,, I t i es
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In the mean t i^e , .mother 
approx i mate 1 y 52|>0 , 000 ,

It is t ruly dear it
Exodus , has dec I .ired wa r on U S. expor te
Of the Export Ad mi n i s t r.il inn Act of 1975
who are acting like bounty hunters, but i-.
whet he r the sh i pmen t t hey h,i ve. se i /ed con
s i tjn i f i can I cont r i but ion Lo t he mi I i tary pot en t i a I of the coun t ry
verse Iy af fect the na t jon a 1 security of the United States

The products vie are exporting arc available without restriction fron sources outside 
the Un i ted States in s i qn i t" i c.int gunn t i t y , i onipnr.ib 1 e i ti t i'(_hno lu;iy .in it gi:, • 1 i t <•• to 
those produc t s produced i r, t he Un i t ed States, A number of '.he produc t s if. nui s h i [J- 
nients be i ng ques t i oned a re, t n fac t , produced out s i de of the Un i ted States AIt hough 
we have demons tratcd this, our siii pmen ts <*ire s t ' 1 1 be i ng deta i ned ^

In fac t, no one today has been ab I e to exp la i r; to us the. reasons for t he dt; ten t i on , 
or what is required for resolution. We believe that the interpretation of the exist 
ing law has gone well beyond its intent The net effect is pjralysis of our exports.

Under the current Act. which was to provide authority to regulate exports to improve 
the e f f i c i ency of expor t regu t at i on and to r; i n i mi zo interfere nee with t he ability In 
enqaqe i n commerce , it is apparen t to us that Opera t I on Exodus ti.i^» ,ir: en t i r i* I y d i ! - 
f eren t inte rpretat i on of not on I y t h i o Ac t , but of the i r aut hor i t y and f r<.-edni'i o f 
literally and un i I a tera I I y placing the expor ter in the pos r t ion of be i ng four id guilty 
without charges until he can prove himself innocent

The f rus t rat i or. of ta 1 k i nrj with those res pons i b 1 e in Wash i no to. i is over urn; I i:ii fig , ar.d 
we appeal to this Conmi t tee to enac t changes and/or rev i s i ons in the 1 eg i s1 a(ion that 
wilt provide clear guidelines for hoth sides to operate in an uninterrupted, business^ 
Iike manner.

Without your assistance, our business is in jeopardy. ~ 

Thank you for the oppor tun i i y of p re. sen t i rig this tes I i mony

Very truly yours, / 

t- Xvut^-^-^^^Cc/

Cnai 1es R Har t 
Senior Vice President
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STATEMENT OF

ARMISTEAD I. SELDEK
PRESIDENT

AMERICAN LEAGUE FOR EXPOPTS AND SECURITY ASSISTANCE, INC.

Mr. Chairman, Members of this Committee:

The American League for Exports and Security Assistance 
(ALESA) appreciates the opportunity to present testimony to 
the Subcommittee on International Finance and Monetary Policy 
with respect to the extension of the Export Administration Act. 
ALESA is made up of thirty-four corporations employing hundreds 
of thousands of workers and five unions representing several 
million members (see attached Mst).

ALESA's members recognize the legitimacy of our government 
controlling the overseas availability of certain technologies 
and goods in order to protect U.S. national security interests. 
Such controls are, however, most effective when applied on a 
multilateral basis. It does no good to control U.S. exports if 
similar products are available from other sources.

In general, the basic problems with these kinds of controls 
have tended to be in their administration, rather than in the 
statutes themselves. Clear criteria are needed for the imposition 
of such controls, so that uncertainty is kept to a minimum. The 
licensing process should be conducted expeditiously. Government 
officials should be realistic about the often ready availability 
of products from foreign sources. Finally, the number of items 
under control should be kept to the minimum consistent with real 
security interests.

The private sector should also be able to participate in 
some stages of the decision making process concerning what is to 
be controlled, as is currently provided for in Section 5(h) of the 
Export Administration Act. The world of high technology is a 
rapidly changing one, as is the degree to which other nations pro 
duce competitive goods. Our companies have considerable experience 
in what our technologies can do, and in what kind of competition 
we face overseas. In fact, most U.S. corporations themselves have 
a strong interest in assuring that certain high technology which 
has been developed here not be transferred abroad in ways which 
would undercut U.S. competitive commercial interests.

Unless the private sector has an input into the decision 
making process, including some form of appeals process with respect 
to decisions taken by the Executive Branch, it is almost inevitable 
that bureaucracy will fall into a "wheri in doubt-control" syndrome. 
This will result in an effort by the government to control too 
broad a range of technology and products. This in turn will likely 
result in unnecessary commercial losses, and a control system which 
is spread too thin to concentrate on truly critical technologies.
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The concern over private sector involvement has been 
heightened in recent weeks with the implementation of DOD 
Directive 201(0. xx. That Directive provides guidelines on 
the policy and process whereby DOD will review its position 
on the export of sensitive technology. As outlined in the 
Directive, there seems to be no room for private sector inputs 
or appeals, and a single office can force DOD to take a position 
against a specific export. Such a process almost guarantees a 
highly restrictive approach to exports in excess of real security 
needs.

For purposes of this testimony, however, ALESA would like 
to focus its comments on the use of export controls to accomplish 
foreign policy objectives. There are three major problems with 
using controls for such purposes — they don't work, they are 
inequitable in how they distribute the cost of such controls 
among different segments of American society, and they are in 
herently unpredictable, and hence undercut the reputation of the 
United States as a reliable trading partner.

The experience of the United States with export controls 
as a means of influencing the policies of other countries can 
only lead to skepticism as to their effectiveness. However 
laudible U.S. objectives may have been which triggered the impo 
sition of controls, we must face the hard facts of life. In spite 
of U.S. export controls, the Soviets are still in Afghanistan. 
Solidarity is still outlawed in Poland. Colonel Qaddafi is still 
pumping oil and supporting movements hostile to our interests. 
Latin American countries continue to purchase high performance 
weapons.

While ir is difficult to identify positive foreign policy 
results from the imposition of export controls, it is much 
easier to note the costs to American business, labor and farmers 
of the imposition of such controls. The U.S. now supplies thirty 
percent, as opposed to seventy percent, of the world's largest 
market for grain exports. Komatsu, rather than Caterpillar, is 
supplying pipelayers to the Soviet Union. European and Canadian 
technicians in Libya now order European, Canadian, and Japanese 
oil-related technology for that country. Latin American armed 
services fly French and Soviet aircraft, sail in British surface 
vessels and German submarines, and use French, Soviet ar.d Brazilian 
armor.

It is frustrating to deal with unpleasant choices and truths. 
Certainly all ALESA members would condemn the actions of the Soviet 
Union in Afghanistan, the events in Poland, and the foreign policies 
of Qaddafi. But there is little evidence that export controls have 
had much impact on any of these. There are those who would agree 
with that observation, but argue that nonetheless export controls 
are a useful way to express our moral outrage with a particular 
country's actions. From the Executive Branch's perspective, ex 
port controls can also be an attractive way to express such indig 
nation, because there are no direct budgetary costs. But we must
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not lose sight of the fact that we are expressing our indigna 
tion a* the cost of other American's jobs and money.

This is perhaps what is most troubling about the use of 
export controls. They are imposed to promote national foreign 
policy interests, but the cost of the controls falls on specific 
workers and businesses. By contrast, our expenditures on de 
fense, <-. foreign assistance, and on the foreign policy establish 
ment are take from general tax revenues, to which all citizens 
contribute. We note that farm gro;,'>;- have, with considerable 
success, attempted to assure that farmers will not be singled 
out in the future. They obtained legislation in the last session 
which guarantees current contra* '.s be honored, and which requires 
that in the event of controls, farmers shall be reimbursed for 
their losses from the general federal budget. If this is reason 
able for the agricultural sector, would not equity require that 
American workers and businessmen also receive similar treatment?

Finally, export controls linked to foreign policy objectives 
are inherently unpredictable. Here we can contrast controls im 
posed for foreign policy reasons with those imposed for security 
reasons. In the latter case we know that controls are likely to 
be imposed for a time on new technologies with military applica 
tion. As still newer technologies arf developed, or as a technology 
becomes available from other sources, security controls will be 
relaxed and eventually dropped. There is thus a generally pre 
dictable pattern for such controls. In the case of foreign policy 
related controls, however, no such pattern exists. Foreign policy 
concerns change constantly. It is not clear with which countries 
we may have differences a few years from now, nor what products 
a given Administration might choose to control. Our actions with 
respect to imposing controls on grain to the Soviet Union, then 
lifting them, then imposing controls on various technologies, 
then lifting them, certainly typifies this problem of unpredict- 
abili ty.

The lesson to potential purchasers of U.S. goods and tech 
nologies is clear — don't do it if there is an alternative. If 
there is a choice between a reliable supplier, and one which is 
not, there is a natural tendency to opt for reliability, even if 
his product might be a bit inferior or more expensive. This is 
true even for friendly countries, particularly if we insist on 
asserting control over U.S. goods even after they have left our 
shores and have been incorporated into another country's final 
product. The assertion of extraterritorial authority also makes 
U.S. subsidiaries far less attractive to most countries, and can 
put U.S. management in situations where they must violate either 
U.S. or host country laws.
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What, then, should we do? Quite frankly, ALESA believes 
a strong case can be made that the foreign policy section of 
the Export Administration Act should be allowed to lapse. The 
President would still have adequate authority to control ex 
ports for national security reasons, and in the case of a real 
national emergency, both under Section 5 of the Export Adminis 
tration Act, and under other laws as well. But that is probably 
politically unrealistic. If so, we would strongly support the 
kind of approaches taken in .'.397 which go a long way toward 
meeting the concerns outlined above.

The requirement in Section 7 of 5.397 that the President 
determine the effects of export controls ^nd report on these 
determinations is a helpful step. In redrafting this Section, 
the President might be specifically required to state the spe 
cific foreign policy objective of imposing such controls. In 
the case of the so-called pipeline sanctions, the objectives at 
different times seemed to relate to Soviet conduct, to the 
actions of the Polish government, to concern over energy depen 
dence of Western Europe on the Soviet Union, and to the issue 
of credit subsidies to the Soviets. Such confusion makes it 
difficult to obtain cooperation from our allies, or compliance 
from our adversaries.

A Presidential reporting provision also ought to have a 
specific reference to the consultations with the private sector 
which are now required by Section 6(c) of the current Export 
Administration Act. This provision does not seem to have been 
regarded with great seriousness in the last exercise of export 
controls for foreign policy reasons. A specific requirement 
that the results of such consultations must be included in a 
report to be issued before or at the time of the imposition of 
controls might add some teeth to this provision.

ALESA strongly endorses the concept of sanctity of con 
tracts with respect to export controls imposed for foreign 
reasons, as contained in Section 15 of S.397. There is no 
question but that the reputation of American business and agri 
culture as dependable suppliers has suffered in recent years 
because of the imposition of controls on existing contracts. 
Through our own actions we have stimulated former customers 
to seek alternative sources, or to begin or increase the pro 
duction of certain imported goods themselves. We have thus 
created our own competition.

Furthermore, uncertainty about future U.S. export policy 
rfith respect to existing contracts has led to business turning 
down contracts, particularly with respect to goods destined for 
Kast Bloc countries, even though at the time the U.S. government
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had no objections to such exports. This is a particular 
problem where the product involved is custom designed for 
a particular customer requirement and involves considera 
ble sunk costs in materials and labor before shipment. 
Faced with this dilemma, companies are likely to turn down 
certain business, or to produce such goods in their overseas 
subsidaries, where host government export policy is more pre 
dictable, and insurance against any changes can be obtained.

For this reason we also believe the notion of some sort 
of government program which insures against changes in export 
policy is worth investigating. \s noted, legislation has 
already been passed protecting farmers against new shifts in 
U.S. law. It would seem equitable to at least look into the 
possibility of providing all U.S. citizens similar protection. 
The Overseas Private Investment Corporation, or the Export- 
Import Bank, might be asked to investigate or implement such an 
insurance program. I would note that such a program should be 
complimentary to a sanctity of contract provision in the Export 
Administration Act, as the President has authority under other 
laws to abrogate existing contracts for reasons related to se 
curity or national emergencies.

ALESA would also recommend that Section 6 of the Export 
Administration Act be amended to make clear that the President 
could not limit the re-export of U.S. goods and components for 
foreign policy reasons. Renunciation of extraterritorial 
authority would increase the attractiveness of U.S. products 
and technology overseas, and make it easier for U.S. investors 
to be regarded as gooo corporate citizens.

If in the end it should prove impossible to obtain such 
a change in the Export Administration Act, ALESA would suggest 
that consideration be given to at least limiting the assertion 
of extraterritorial authority over U.S. component? once they 
are integrated into a foreign made final product. Under current 
law, potential overseas purchasers of U.S. components must worry 
that at so.iie time in the future the U.S. Government might attempt 
to control exports of their goods solely because they contained 
those U.S. components.

This problem \s particularly acute in the high technology 
areas where the U.S. is, and must remain, competitive. One 
possible solution would be to incorporate a threshold in Section 
6 of the Export Administration act which would make clear that 
the President would not be empowered to impose extraterritorial 
controls over end use products in which U.S. components amounted 
to less than a specific percentage of total value, such as 
20-251. Such a limit would only apply to export controls related 
to foreign policy. Controls related to security concerns would 
not be covered by the limitation.
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Finally, ALESA applauds the focus in S 397 on the ques 
tion of foreign availability. We do not protect American 
security, nor penalize our adversaries, when we deny export 
licenses for products or technology which are available from 
other suppliers. Rather we reduce jobs and economic activity 
in the short run, and actually threaten our technological base 
in the longer run as other countries use export earnings for 
further research and development which might otherwise have 
been spent by American producers. Placing the burden of proof 
on the government to --->ve that goods are not available over 
seas, and increasing ,e emphasis on the Coordinating Committee 
(COCOM), are both sensible steps in S.397 which relate to this 
issue.

To summarize, in this testimony ALESA has tried to present 
a number of the concerns of our members, and has discussed 
several options for meeting them. ALESA members realize that 
S.397 was introduced in order to stimulate discussion, and as 
a basis for the Subcommittee's future markup. The debate on the 
extension of the Export Administration Act will be intensive, 
and in the end Congress will have to balance many views. For 
that reason, ALESA has outlined its preferred positions, but 
also has included some alternatives which, although less desira 
ble, are still preferable to current law.

ALESA hopes the above comments will be helpful to the Sub 
committee deliberations, and looks forward to providing any 
further assistance to the Subcommittee which may be useful in the 
future.
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REAUTHORIZATION OF THE EXPORT 
ADMINISTRATION ACT

WEDNESDAY, MARCH 16, 1983

U.S. SENATE, COMMITTEE ON BANKING, HOUSING, AND 
URBAN AFFAIRS, SUBCOMMITTEE ON INTERNATIONAL FI 
NANCE AND MONETARY POLICY,

Washington, D.C.
The subcommittee met at 10 a.m. in room SD-538 of the Dirksen 

Senate Office Building, Senator John Heinz (chairman of the sub 
committee) presiding. 

Present: Senators Heinz and Dixon.

OPENING STATEMENT OF SENATOR HEINZ
Senator HEINZ. The Subcommittee on International Finance and 

Monetary Policy will come to order.
This is the third in a series of committee hearings on renewal of 

the Export Administration Act. The first hearing focused primarily 
on Senator Garn's bill, S. 434, to create an Office of Strategic 
Trade. The second hearing continued the emphasis on strategic 
issues by reviewing our national security export control programs.

Today's hearing will examine what is currently section 6 of the 
act, foreign policy controls. As in the past, I've asked our witnesses 
today to comment specifically on the various bills that have been 
introduced, S. 434, Senator Garn's bill I mentioned; my own bill, 
S. 397; and Senator Nunn's bill, S.407.

In the past year it's become virtually impossible to read section 6 
outside the context of the most recent use of foreign policy con 
trols; namely, those imposed in an effort to block the construction 
of the natural gas pipeline from the Soviet Union to Western 
Europe.

While I believe most members of the committee, including 
myself, would have preferred that the pipeline not be built and 
supported the administration's efforts to persuade our allies in 
Europe not to proceed with it, I also believe that there is little 
doubt in retrospect that the controls actually imposed became an 
economic and foreign policy disaster. We have not stopped the pipe 
line. By insisting on extraterritorial extension of our law, we have 
created serious frictions with our allies. We have denied American 
companies the economic benefits of participation in that project 
and we have cast serious doubts on the credibility of our manufac 
turers as suppliers.

(469)
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How could we expect our businesses to sell abroad if neither they 
nor their buyers know from day to day whether our Government 
will permit them to sell?

I would be the first to maintain that the President needs authori 
ty to impose controls for foreign policy reasons and I would agree 
that there are times when the foreign policy message we send with 
those controls is in fact more important than the economic cost to 
our manufacturers and our country. Unfortunately, though, both 
this administration and its predecessor with respect to the grain 
embargo failed to weigh the benefits and costs of their action.

As a result, we have had policies based only on the hoped for 
benefits while our economy was left to suffer the unanticipated 
costs. Even worse, these costs are not just short-term losses in sales 
but permanent shifts in the market away from U.S. producers.

The problem for this committee will be to find a way to maintain 
the President's authority to impose foreign policy controls but to do 
it in a manner that insures the controls will accomplish their pur 
pose and that proper analysis with full private sector involvement 
has been done.

My bill attempts to strike that compromise by elevating the list 
of conditions that the President must consider under current law 
to a set of determinations that he must make with a report to the 
Congress prior to imposing controls, by strengthening the foreign 
availability provisions of section 6, and further by providing that 
any controls imposed will not apply to existing contracts but will 
be prospective in nature.

I hope our witnesses today will comment on these proposals and 
also on the central dilemma of how to guide the President's author 
ity without excessively constraining it.

Before I call upon our panel of private sector witnesses here 
today, I would want to recognize Senator Dixon of Illinois, a very 
valuable member of this committee and of this subcommittee. Sen 
ator Dixon, if you have a statement, this would be the time to 
make it.

OPENING STATEMENT OF SENATOR DIXON
Senator DIXON. Thank you, Mr. Chairman.
I'm pleased to be here this morning and I'm particularly pleased 

to see that the Business Roundtable is being represented today by 
Erskine Chapman, executive vice president of the Caterpillar Trac 
tor Co., which is I'm sure as you know a company that employs one 
or two folks in my State, Senator. Caterpillar is a major exporter, 
and because it has been among those most adversely affected by 
the imposition of foreign p licy controls, Mr. Chapman's testimony 
is of particular importance and relevance.

Improving our export performance is increasingly crucial to the 
Nation's economic health; 80 percent of the jobs created in the 
United States between 1977 and 1980 were due to increased ex 
ports. More than 80 percent of all new manufacturing jobs depend 
on overseas sales and the other side of the coin is that more than a 
million of the jobs lost in the past few years can be traced to the 
deterioration of trade.
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While that deterioration was not caused solely by issues arising 
out of the Export Administration Act, actions taken under the act 
has caused major problems for U.S. exporters costing us sales 
abroad and damaging our reputation as a reliable supplier.

An editorial from last Sunday's Chicago Sun Times makes the 
point very well. It states that because of the President's misguided 
policy on economic sanctions Japanese industry might enter at 
America's expense through trade talks with the Soviet Union. 
That's just what happened last week. Komatsu, Japan's biggest 
construction machinery company nailed down a multibillion dollar 
deal to supply large pipelayers for the Soviet's big Siberian natural 
gas pipeline. The Caterpillar Tractor Co. of Peoria might well have 
won that contract except for two factors: The embargo on selling 
pipeline equipment to the Soviets which opened the door to foreign 
suppliers; and a prolonged strike at Caterpillar that was damaging 
but less important than the Government ban.

Now I don't blame the strike on flaws in the Export Administra 
tion Act. I do think, however, that the act is flawed and that those 
flaws must be repaired. I'm reviewing the chairman's bill, S. 397. 
In my view, it makes a number of very meritorious suggestions 
that will help accomplish the needed tightening of the act and with 
which I'm in general accord. I'm also aware that the distinguished 
witnesses appearing before us this morning have a number of help 
ful and well thought-out suggestions to make. I look forward to 
hearing their detailed recommendations.

The Sun Times editorial concludes that the goal now is to pre 
vent a recurrence of such nonsense. The Soviets haven't been hurt. 
Illinois has. Don't let it happen again. That's why we're here this 
morning, Mr. Chairman. We can't let it happen again. We need to 
insure that the Export Administration Act is reformed so that con 
trols are imposed only when they are in our national interest to 
insure that we are acting along with our international competitors 
and not alone, and to insure that when controls are necessary they 
actually work, hurting the country against which they are aimed 
more than they hurt the U.S. businesses and the U.S. economy.

This hearing is a step toward accomplishing those objectives. Mr. 
Chairman, I look forward to working with you and other distin 
guished members of the committee and with the witnesses testify 
ing here today in an effort to see that needed changes are made.

Senator HEINZ. Senator Dixon, thank you. I commend you on 
your statement. I happen obviously to feel very much as you do. I 
also just want to second your note that we do look for better sug 
gestions. I appreciate your kind words about S. 397. I wouldn't pre 
tend it's perfect and any suggestions you or our witnesses have 
would be gratefully received.

Our first witness today is going to be Mr. Larry McQuade repre 
senting the Emergency Committee for American Trade He'll be 
followed by Mr. Chapman of the Business Roundtable, by Mr. 
O'Keefe of the NAM, by Mr. Downey of the Chamber of Commerce; 
by Mr. Giffen of the New York District Export Council; and Mr. 
Neely of the Petroleum Equipment Suppliers Association.

So, Mr. McQuade, would you please prooeed.



STATEMENT OF LAWRENCE McQUAOE. REPRESENTING THE 
EMERGENCY COMMITTEE FOR AMERICAN TRADE. SENIOR 
VICE PRESIDENT. CORPORATE ADMINISTRATION, W. R. GRACE 
& CO.
Mr. McQuADE. Thank you, Mr. Chairman.
My name is Lawrence McQuade. I'm senior vice president of W. 

R. Grace & Co. I was an Assistant Secretary of Commerce under 
President Johnson and had responsibility at that time for export 
controls as one part of my job. I'm here representing the Emergen 
cy Committee for American Trade. In 1981, members of the Emer 
gency Committee for American Trade had sales of $700 billion and 
they employed over 5 million employees. They are in fact major 
actors in the international import and export scene.

I think you have summed up very well the main points which we 
are trying to make.

We feel on the foreign policy controls that neither the costs nor 
the benefits are properly evaluated. The objective of our sugges 
tions would be to make sure that that happens.

REPUTATION AS UNRELIABLE SUPPLIER

We start with the notion that foreign policy export controls gen 
erally don't achieve their prime objective. They don't change the 
political behavior of other nations. In the course of not achieving 
their own objective, they create some very difficult problems for 
the business community and for the American economy. The 
United States gets a reputation as an unreliable supplier. Not only 
do we lose the immediate sale, but we have in many instances had 
permanent loss of markets. Where foreign policy controls were im 
posed on soybeans, the Japanese started to foster production of soy 
beans in Brazil because they didn't want to be relying on somebody 
who would not be able to continue to deliver the product they 
needed.

A lot of ECAT member firms have been subjected to unilateral 
foreign policy export controls. Markets which they had been devel 
oping for years and years ended up being lost overnight because 
the controls appeared to be arbitrarily applied by the United 
States.

Another consequence, of course, is if replacement parts are an in 
tegral part of your first shipment, and you cut them off, then your 
reliability continues to be subverted by these kinds of controls.

EXTRATERRITORIALITY PROBLEM

A key thing, of course, which we have se^n very dramatically il 
lustrated in the last year is the problem of extraterritoriality. It 
not only hurts the econonves of our friends but it hurts us politi 
cally with them. After World War II, when the United States was 
the preeminent economic power, we were in a position to enforce 
foreign policy export controls in a unilateral fashion, but today 
those efforts are frequently doomed to failure by the ability of the 
country against whom they are directed to obtain the goods or 
technologies under control from other sources. So if things don't 
work, we get the worst of all possible worlds. Moreover, it carries
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over, I think, in our efforts to achieve a common trade policy with 
other nations. They object to our acting unilaterally and to our 
seeking to impose our will within countries other than our own. 
This is a major problem which we feel needs to be dealt with and 
which you are addressing.

Now let me just talk a minute or two about our specific recom 
mendations, most of which parallel your bill, Mr. Chairman.

The ECAT members see a need for the establishment of specific 
procedures to be followed by the Executive before unilateral for 
eign policy controls are imposed. Specifically, we think the Execu 
tive should be required to notify the Congress of his intention to 
impose foreign policy export controls not less than 45 days before 
the day on which the Executive would impose them and also to 
give an opportunity for innocent parties to comment with respect 
to those controls during that 45-day period.

Of course, we recognize that if we have a treaty or other interna 
tional agreement to which the United States is a par*y, it would 
not be appropriate, perhaps, to require this procedure, but in the 
absence of that special situation, we feel that our proposed proce 
dure is highly desirable.

Second, we would like the time period beyond which the export 
controls must expire to be 6 months rather than the full year now 
prescribed. If the administration wants to extend the controls fur 
ther at the end of the 6 months, that extension should also meet 
the same procedural requirements that we are suggesting.

Our membership believes that specific conditions should be mot 
before the President imposes, expands or extends unilateral foreign 
policy controls. This contrasts with the current statute, as you 
know, Mr. Chairman, which sets forth criteria which should be con 
sidered. We support your proposal that would require the President 
to determine, among other things, that like goods or technologies 
or directly competitive goods or technologies are not available from 
foreign competition and to determine that evaluations have been 
made as to likely effects including economic impacts, of the pro 
posed controls and to report these determinations to the Congress 
in some detail.

A number of ECAT firms have been burned on the problem of 
foreign availability. We believe that that provision in the statute 
has been narrowly interpreted by the Executive and that goods and 
technologies made subject to controls have been determined not to 
be available from abroad because the foreign goods and technol 
ogies are not precisely comparable. This is one of the most difficult 
problems under the act and it's very hard to prescribe in statutory 
terms how you can get the quality of judgment we really want to 
achieve. We believe that the concept cf foreign availability needs to 
be clarified to indicate that compai bility covers not only like 
goods and technologies but also directly competitive goods and 
technologies.

With this clarification, the foreign availability provision should 
better realize the congressional intent that export controls not be 
imposed when the result will simply be to abdicate business to U.S. 
business' foreign competitors.

On the subject of extraterritorial application, we believe the stat 
ute should not apply to U.S. foreign subsidiaries, branches, or li-

20-617 O - 83 - 31
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censees. In the case of multilateral controls, activities of these U.S. 
foreign subsidiaries, branches or licensees would be controlled by 
the governments of the countries in which they are located. That 
seems to us to make sense.

SANCTITY OF CONTRACTS

Finally, I'd like to comment on the question of the sanctity of 
contracts. Foreign policy export controls imposed by the United 
States should be made compatible with the internationally recog 
nized concept of sanctity of contracts, a concept which is important 
to the long-term commercial and security interests of the United 
States. The act should be amended to allow the prospective applica 
tion of foreign export controls—but only prospectively.

We specifically recommend that foreign policy controls should 
not be imposed on goods or technologies which are exported from 
the United States to a given country performance of a binding con 
tract when that contract was entered into before or under an 
export license issued before the date upon which the Executive no 
tifies the Congress of his intention to impose controls on exports to 
that country.

In short, ECAT views positively the inclusion of a sanctity of con 
tracts provision in the Senate bill 397. That's the essence of what I 
wanted to say, Mr. Chairman.

[Complete statement follows:]
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CORPORATE ADMINISTRATION, W.R. GRACE AND COMPANY
ON BEHALF OF

THE EMERGENCY COMMITTEE FOR AMERICAN TRADE 
BEFORE THE SUBCOMMITTEE ON INTERNATIONAL FINANCE 

AND MONETARY POLICY OF THE SENATE BANKING, HOUSING AND 
URBAN AFFAIRS COMMITTEE HEARING ON THE FOREIGN POLICY

EXPORT CONTROLS PROVISIONS OF
THE EXPORT ADMINISTRATION ACT OF 1979.

Wednesday, March 16, 1983

Mr. Chairman, I am pleased to be with you today on 
behalf of the Emergency Committee for American Trade, or 
ECAT. I am Lawrence McQuade, Senior Vice President, Corpo 
rate Administration, W.R. Grace and Company. I served ns 
Assistant Secretary of Commerce for Domestic and Interna 
tional Business during 1965-67 where I had responsibility for 
administering the export control law.

I would like briefly to summarize ECAT's views on for 
eign policy export controls. Mr. Chairman, I ask that our 
formal ECAT statement on the EAA be made a part of the hear 
ing record.

GENERAL COMMENTS

ECAT believes that foreign policy export controls do not 
as a general rule achieve the principal objective tor which 
they are imposed, that is, effecting change in the political 
behavior of other nations. This is especially the case with 
controls for which the United States does not have the sup 
port of its allies and in respect of controls that the United 
States imposes unilaterally.

Indeed, the imposition of such unilateral controls may 
have negative effects that far outweigh any assumed benefits 
of "going it alone," i.e. proceeding without the support of 
our allies on export controls.

Among the negative effects of imposing unilateral con 
trols is the promotion of the view that the United States is 
an unreliable supplier, that is, that U.S. companies cannot 
oe relied upon to supply the goods and services which they 
contract to supply.

Foreign firms -nd governments cannot be expected auto 
matically to swi'c-' back to U.S. goods and services if and 
when U.S. foreign policy export controls are taken off. In 
this sense, the unilateral imposition of foreign policy ex 
port controls leads to the permanent loss of markets to U.S. 
firms .
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A number of ECAT member firms have been subjected to 
unilateral foreiqn policy export controls over the past few 
years. The vital business that they have lost has been pick 
ed up by their foreign competitors. The latter are the only 
winners when unilateral controls are imposed by the United 
States. Our firms and their employees are the losers. Mar 
kets which have taken years to develop can be lost overnight 
when unilateral foreign policy controls are arbitrarily ap 
plied by the United States.

A particular concern for foreign customers is the 
question of replacement parts. If they are subjected to the 
controls, what good is the U.S. product? To improve their 
chances of obtaining what they need by way of goods and sup 
plies, foreign governments can be expected to turn to non- 
U.S. sources.

A further and fundamental concern is the adverse impact 
that follows from the extraterritorial application of unilat 
eral U.S. controls on the economies of our allies. Indeed, 
the economic costs to them may well be greater than those of 
the controlled countries whose political behavior we desire 
to change. To these economic costs must be added the politi 
cal costs which are associated with differences with our 
allies over the imposition of foreign policy export controls, 
particularly when they are applied on an extraterritorial 
basis.

In the period after World War II, when the United States 
was the preeminent economic power, it was in a position to 
enforce foreign policy export controls in a unilateral fash 
ion. Today such unilateral controls are frequently doomed to 
failure by the ability of the country against whom they are 
directed to obtain the goods or technologies under control 
from other sources.

Not to be overlooked too as a reason against imposing 
foreign policy export controls in a unilateral fashion is the 
havoc they wreak with the efforts of the United States to 
obtain the adherence of its allies and major trading partners 
to common rules to guide international trade and investment.

To deal with these situations, ECAT members believe that 
the foreign policy export control section of the EAA needs 
revision in a number of areas.

SPECIFIC RECOMMENDATIONS

1. Procedures Under Which Unilateral Controls Are 
Imposed. ECAT members see the need for the establishment of 
specific procedures to be followed by the Executive before 
unilateral foreign policy export controls can be imposed.
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Specifically, ECAT believes that the Executive should be 
required to notify the Congress of his intention to impose 
foreign policy export controls not less than forty-five days 
before the day on which he would impose them as well as to 
provide an opportunity for any interested party to comment 
with respect to the proposed controls during the forty-five- 
day period. There is no such requirement in the current 
statute.

ECAT recoqnizes, however, that this procedure should not 
restrict the ability of the President to impose foreign poli 
cy controls in order to fulfill obligations of the United 
States pursuant to treaties or other international agreements 
to which the United States is a party.

Furthermore, the current statute provides for the expiry 
of unilaterally imposed foreign policy controls one year 
after their imposition. ECAT believes that more freguent and 
careful review of foreign policy export controls is neces 
sary. This can be achieved by establishing that (a) such 
controls expire six months after the date on which they are 
imposed and (b) their extension or expansion reguires the 
Executive to recomply with the conditions met at the time of 
their original imposition.

2. Conditions Under Which Unilateral Controls Are 
Imposed. ECAT members believe that specific conditions 
should be met before the President imposes, expands, or ex 
tends unilateral foreign policy export controls. If the re 
commended conditions cannot be met, the presumption is that 
the President should not impose the controls. This contrasts 
with the current statute in which the criteria set out for 
imposition of foreign policy export controls are only to be 
considered by the President.

ECAT's recommendations would require the President to 
determine, among other things, that (1) like goods or techno 
logies or directly competitive goods or technoloqies are not 
available from foreign competition and (2) evaluations have 
been made as to the likely effects, including economic im 
pacts, of the proposed controls.

Furthermore, in a report to Congress, the President 
should be reguired to report in detail how those conditions 
have been met. His report should ilso respond to comments 
received from interested parties on the proposed control 1

Similar changes in the conditions under which controls 
are imposed are contemplated in S.397, and these GCAT 
supports.
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3. Foreign Availability. ECAT tner.ibers believe that the 
foreign availability provision in the statute has been nar 
rowly interpreted by the Executive. Goods and technologies 
made subject to controls have been determined not to be 
available abroad because the foreign goods and technologies 
are not precisely "comparable." ECAT believes that the con 
cept of foreign availability needs to be clarified to indi 
cate that comparability covers not only like goods and tech 
nologies but also "directly competitive" goods and techno 
logies.

With this clarification, the foreign availability pro 
vision should better realize Congressional intent that export 
controls not be imposed when the result will simply be to ab 
dicate business to U.S. foreign competitors.

4. Extraterritorial Application. ECAT members believe 
that foreign policy controls should not have extraterritorial 
application, i.e., they should not apply to U.S. foreign sub 
sidiaries, branches, or licensees.

In the case of multilateral controls, activities of 
these U.S. foreign subsidiaries, branches, and licensees 
would be controlled by the governments of the countries in 
which they are located. ECAT members think this is approp 
riate.

5. Sanctity of Contracts. Foreign policy export con 
trols imposed by the United States should be made compatible 
with the internationally recognized concept of the sanctity 
of contracts, a concept important to the long-term commercial 
and security interests of the United States. The Act should 
be amended to allow only the prospective application of for 
eign policy export controls.

We specificallly recommend that foreign policy controls 
should not be imposed on goods or technologies which are ex 
ported from the United States to a given country in perform 
ance of a binding contract when that contract was entered in 
to before, or under an export license issued before, the date 
on which the Executive notifies the Congress of his intention 
to ir.pose controls on exports to that country.

ECAT views positively the inclusion of a sanctity of 
contracts provision in S.397.

Mr. Chairman, this concludes my presentation, i and 
other representatives of ECAT would be pleased to assist you 
in whatever ways that we can as you continue your review of 
the EAA. I would be happy to respond to any questions.
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INTRODUCTION

The Emergency Committee for American Trade ("ECAT") is 
an organization of the leaders of 63 large U.S. firms with 
extensive overseas business interests. ECAT member companies 
had 1981 worldwide sales of nearly $700 billion and employed 
over five million people. The companies are major U.S. ex 
porters. They contribute significantly to the U.S. balance 
of payments both through their exports and through the 
profits earned by their foreign affiliates and joint ven 
tures .

Because of its long-standing support for the expansion 
of international trade and investment, ECAT members have long 
been and continue to be concerned with the effects that the 
Export Administration Act (EAA) has on the export sector of 
our nation as well as on investments abroad by the United 
States. ECAT member companies have asked ECAT to focus on 
the imposition of export controls for reasons of foreign 
policy. In addition, our members have asked that we comment 
on the need to improve the day-to-day implementation of the 
EAA itself.

SUMMARY OF BASIC RECOMMENDATIONS

In the area of foreign policy export controls, it is 
felt that the current statute needs strengthening in several 
areas.

First, it is felt that the Act is deficient in pro 
cedural requirements, especially in not requiring a formal 
comment period before foreign policy export controls can be 
imposed by the Executive.

Second, it is felt that the Act should set out a series 
of specific conditions, including the determination of the 
economic impact of proposed controls, to be met before 
controls can be imposed
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Third, it is felt that the foreign availability pro 
vision in the statute should be tightened up in order to 
better realize Congressional intent that export controls not 
be imposed when the result will simply be to abdicate 
business to U.S. foreign competitors.

Fourth, it is felt that the Act itself should not, as it 
does now, allow for extraterritorial imposition of foreicjn 
policy export controls.

Fifth, the Act should not, as it now does, allow for 
imposition of foreign policy export controls with retroactive 
effect.

And, sixth, it is felt that unilaterally-imposed foroign 
policy export controls should expire earlier than one year 
after imposition, as is provided under current law.

In the second major area of ECA.T concern with the EAA -- 
overall implementation of the Act — five basic points have 
been agreed to by the membership.

First, we should call for the publication of export 
control rulings analogous to the rulings published by the 
Department of the Treasury in the tax area.

Second, Department of Commerce resources in the area of 
export controls should be strengthened.

Third, export control funct ; cns should not be trans 
ferred from the Department of Commerce and other government 
departments to an independent agency.

Fourth, new forms of licenses should be developed cover 
ing numerous export transactions of militarily critical tech 
nologies and equipment to CoCom countries.

And fifth, we recommend the development of a judicial 
review provision to ensure compliance with the Act.

GENERAL COMMENTS

We would now like to elaborate on the above recommen 
dations on foreign policy export controls and on overall 
implementation of the EAA.

FOREIGN POLICY CONTROLS

ECAT believes that foreign policy controls (So not as a 
general rule achieve the principal objective for which they 
are imposed, that is, effecting change in the political !>e-



481

havior of other nations. This is especially the case with 
controls for which the United States does not have the sup 
port of its allies and in respect of controls that the United 
States imposes uni lateral ly ,

Indeed/ the imposition of such unilateral controls may 
have negative effects that Ear outweigh any assumed benefits 
of "going it alone," i.e. proceeding without the support of 
our allies on export controls.

First among the negative effects of imposing unilateral 
controls is the promotion of the view that the United States 
is an unreliable supplier, that is, that U.S. companies 
cannot be relied upon to supply the goods and services which 
they contract to supply.

Foreign firms and governments cannot he expected 
automatically to switch back to U.S. goods and services if 
and when U.S. foreign policy export controls are taken off. 
In this v>-nse, the unilateral imposition of foreign policy 
export controls leads to the permanent loss of markets to 
U.S. firms.

A number of ECAT member firms have been subjected to 
unilateral foreign policy export controls over the past few 
years. The vital business that they have lost has been 
picked up by their foreign competitors. The latter are the 
only winners when unilateral controls are imposed by the 
United States. Our firms and their employees are the losers. 
Markets which have taken years to develop can be lost over 
night when unilateral foreign policy controls are arbitrarily 
applied by the United States.

A related concern for foreign customers is the question 
of replacement parts. If they are subjected to the controls, 
what good is thi U.S. product? To improve their chances of 
obtaining what they need by way of goods and supplies, for 
eign mjuuuiTTgrrbs can be expected to turn to non-U.S. sources.

A further and fundamental concern is the adverse impact 
that follows from the extraterritorial application of unilat- 
eral-U.S. controls on the economies of our allies. Indued, 
the economic costs to them may well exceed the potential eco 
nomic costs for those countries whose political behavior we 
desire to change. To these economic costs must be adder] the 
political costs which are associated with differences with 
our allies over the imposition of foreign policy export con 
trols, particularly when they are applied on an extrater 
ritorial basis.

In the period after World War II, when the United States 
was the preeminent ecciomic power, it was in a position to 
enforce foreign policy export controls in a uni lateral , fas,h-, 
ion. Today such unilateral controls are frequently doomed to
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failure by the ability of the country against which they are 
directed to obtain the goods or technologies under control 
from other sources.

Not to be overlooked too as a reason against imposing 
foreign policy export controls in a unilateral fashion is the 
havoc they wreak with the efforts of the United States to 
obtain the adherence of its allies and major trading partners 
to common rules to guide international trade and investment'

Procedures And Conditions Under Which Controls Are Imposed

While some have suggested that the President be denied 
the option of export controls as a foreign policy tool, this 
may be too drastic a step' to be taken. However, ECAT members 
see the need for the establishment of specific procedures to 
be followed by the Executive before foreign policy export 
controls can be imposed.

Specifically, ECAT believes that the Executive should be 
required to notify the Congress of his intention to impose 
foreign policy export controls not less than forty-five (45) 
days before the day on which he would impose them as well as 
to provide an opportunity for any interested party to comment 
with respect to the proposed controls during the 45-day 
period. There is no such requirement in che current statute.

ECAT recognizes, however, that this procedure should not 
restrict the ability of the President to impose foreign 
policy controls in order to fulfill obligations of the United 
States pursuant to treaties or other international agreements 
to which the United States is a party.

Furthermore, we recommend that additional conditions 
would have to be met before the President could impose, 
expand, or extend unilateral foreign policy export controls. 
If the recommended conditions cannot be met, the presumption 
is that the President: should not impose the controls. This 
contrasts with the current statute in which the criteria set 
out for imposition of foreign policy export controls are only 
to be considered by the President.

ECAT's recommendations would require the President to 
determine that:

—reasonable efforts have been made to achieve the 
purposes of the controls through negotiations or 
other alternative means;

—the proposed controls are compatible with the for 
eign policy objectives of the United States and 
with overall United States policy toward the 
country which is the proposed t'arget'of controls;
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--the reaction of other countries to the imposition
or expansion of such export controls by the United
States has been taken into account;

--such controls are likely to achieve the intended 
foreign policy purpose;

--like goods or technology or directly competitive 
goods or technology are not available trom uncon 
trolled sources;

--all feasible steps have been taken to initiate and 
conclude negotiations with appropriate foreign 
governments for the purpose of securing their co 
operation in imposing the same controls as those 
proposed by the United States;

-evaluations must be made as to the likely effects, 
including economic impacts, of the proposed con 
trols on the export performance of the United 
States, on the competitive position of the United 
States in the international economy, on the inter 
national reputation of the United States as a sup 
plier of goods and technologies, and on individual 
United States companies and their employees and 
communities; and

-the foreign policy consequences of imposing or not 
imposing such controls have been evaluated.

In a report to Congress, the President should be 
required to report in detail how these conditions have been 
met. His report should also respond to comments received 
from interested parties on the proposed controls.

Foreign Availability

The foreign availability provision in the statute has 
been narrowly interpreted by the Executive. Goods and tech 
nologies made subject to controls have been determined not to 
be available abroad because the foreign goods and technolo 
gies are not precisely "comparable." ECAT believes that the 
concept of foreign availability needs to be clarified to in 
dicate that comparability covers not only like goods and 
technologies but also "directly competitive" goods and tech 
nologies. This clarification, together with reguiring a 
Presidential determination on foreign availability, should 
better realize Congressional intent that foreign policy 
export controls not be imposed when the result will simply be 
to abdicate business to U.S. foreign competitors.

Extraterritorial Application

ECAT members believe that foreign policy controls 
should not have extraterritorial application, i.e., they 
should not apply to U.S. foreign subsidiaries, branches, or 
licensees.
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In the case of multilateral controls, activities of 
these U.S. foreign subsidiaries, branches, and licensees 
would be controlled by the governments of the countries in 
which they are located. ECAT members think this is approp 
riate .

Sanctity of Contract

Foreign policy export controls imposed by the United 
States should be made compatible with the internationally 
recognized concept of the sanctity of contracts, a concept 
important to the long-term commercial and security interests 
of the United States. The Act should be amended to allow 
only the prospective application of foreign policy export 
controls.

We specifically recommend that foreign policy controls 
should not be imposed on goods or technologies which are 
exported from the United States to a given country in per 
formance of a binding contract when that contract was entered 
into before, or under an export license issued before, the 
date on which the Executive notifies the Congress of his 
intention to impose controls on exports to that country.

Exclusion For Medicines and riedical Supplies

ECAT supports the exclusion currently, in the statute 
that foreign policy controls not be imposed on the export of 
goods or technologies required to meet basic human noeds 
abroad.

Expiry of Export Controls

The current statute provides for the expiry of uni- 
laterally imposed foreign policy controls one year after 
their imposition. ECAT believes that more frequent and 
careful review of foreign policy export controls is 
necessary. This can be achieved by establishing that (a) 
such controls expire six months after the date on which they 
are imposed and (b) their extension or expansion requires the 
Executive to recomply with the conditions met «t the time of 
their original imposition.

IMPLEMENTATION OF THE KAA

ECAT is of the view that day-to-day implementation of 
export controls needs to be improved. Implementation re 
quires greater clarity and consistency.

Administrative Rulings

One feasible wa- tor obtaining improvements in the 
Department of Commerce's administration of the BAA would be 
for the Department to publish export control rulings analo-
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gems to ths rulinqs published by the Department of the 
Treasury in the tax area. A ruling on a proposed export 
transaction would be issued by the Department o£ Commerce at 
the request of an exporter and would be required to be issued 
by the Department in a timely fashion. The ruling would pro 
vide a definitive interpretation of applicable law and would 
bind the Secretary of Commerce with respect to the trans 
action in question ns well as to identical subsequent trans 
actions .

Resources

The resources available to the Department of Commer<-e in 
the area of export controls need to be strengthened. ICCAT 
sees a need for improvement in Commerce Department personnel 
working in the export control area as regards their general 
level of expertise and their professional training.

Independent Agency

ECAT members are opposed to a proposal for the estab 
lishment of an Office of Strategic Trade that would have 
transferred to it the export control staff and export control 
functions of the Commerce Department together with similar 
transfers from the Defense Department and other interested 
agencies. There is a great concern that such a reorganiza 
tion by removing or diluting the business perspective that 
the Commerce Department brings to its deliberations on export 
control matters could result in inappropriate control of U.S. 
exports.

New Licenses

ECAT supports the development of new forms of licenses 
covering numerous export transactions of militarily critical 
technologies and equipment to CoCom countries. One form of 
license might be based on defined relationships among speci 
fic parties, e.g., transfers between parent companies and 
subsidiaries.

Judicial Review

ECAT members are concerned that the conditions and 
procedures for imposition of foreign policy export controls 
be consistently followed by the Executive. Their experience 
with the EAA suggests that the criteria and procedures for 
foreign policy export controls which are currently in the Act 
have been breached in their spirit and their letter by the 
Executive. Accordingly, ECAT supports the addition of a 
judicial review provision to help ensure that RAA conditions 
and procedures be followed precisely.

The provision wojld provide for judicial review in those 
situations in which (1) an interested party believes that an 
action required to be taken under the Act has not been taken 
and (2) a person believes that a civil penalty or an adminis 
trative action is unsupported by substantial evidence on the 
record or is not otherwise in accordance with law.
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Senator HEINZ. Thank you, Mr. McQuade, and I guess it's fair to 
say that you have a more extensive statement which you summa 
rized. All statements by unanimous consent will be a part of the 
record in full.

Mr. McQuADE. We appreciate that.
Senator HEINZ. Mr. Chapman.

STATEMENT OF ERSKINK C. CHAPMAN, REPRESENTING THE 
BUSINESS ROUNDTABLE; EXECUTIVE VICE PRESIDENT, CATER 
PILLAR TRACTOR CO.
Mr. CHAPMAN. Mr. Chairman, my name is Erskine C. Chapman 

and I am executive vice president of the Caterpillar Tractor Co. I 
appear today, however, as a spokesman for the Business Roundta- 
ble.

[Complete statement follows:]
STATEMENT OF ERSKINE C. CHAPMAN, CATERPILLAR TRACTOR Co.

Mr. Chairman. My name is Erskine C. Chapman and I am executive vice presi 
dent of Caterpillar Tractor Co. I am pleased to appear before the Subcommittee on 
International Finance and Monetary Policy to comment on the Export Administra 
tion Act and specifically on the use of foreign policy controls.

I appear today as a spokesman for the Business Roundtable. Charles S. Levy, 
counsel for the Roundtable's Task Force on International Trade and Investment is 
accompanying me.

A complete discussion of the Business Roundtable's views and legislative recom 
mendations concerning not only foreign policy controls, but also national security 
controls and administrative action as well, has been provided to the subcommittee. I 
hope the committee will carefully consider the contents of this document. With your 
concurrence, I would request that the entire statement be included in the hearing 
record.

Mr. Chairman, U.S. international economic policies historically have sought to 
expand international trade and investment. They have been generally successful. 
Yet our share of world exports has been declining sharply. The decline is in part 
due to U.S. export control policies which brand American businesses as unreliable 
suppliers, investors, and licensors.

This, in our view, is contrary to the intent of Congress. In passing the Export Ad 
ministration Act of 1979, Congress expressed its desire to emphasize the impor 
tance of exports to the U.S. economy and confine use of export control authority to 
instances where controls are essential."

Unfortunately that intent has often been ignored. The use of foreign policy con 
trols is actually expanding. In the recent past, foreign policy controls have been ap 
plied to exports ranging from pipelayers for the Siberian pipeline to stuffed animals 
for the Moscow Olympics. The result has generally been to damage U.S. commercial 
interests with little or no impact on the target country.

Virtually all products manufactured by American companies—even those involv 
ing sophisticated technology—are available from many foreign competitors. Yet 
other countries do not usually support major U.S. foreign policy control sanctions. 
Thus, unilateral controls imposed by the United States succeed only in diverting im 
portant export business to major U.S. competitors.

For U.S. exporters, lost sales translate into reduced production, profits, and rein 
vestment; for the employees of these firms, they mean reduced wages or increased 
unemployment. For government at all levels—Federal, State, and local—lost sales 
mean a loss of tax revenue and increased unemployment and social costs.

U.S. international political relationships and the rules governing international 
trade and investment are also adversely affected by the unilateral application of for 
eign policy export controls. The extraterritorial application of U.S. Law to prevent 
the reexport of U.S. products by unrelated foreign companies, and even the export 
of foreign-made products by overseas subsidiaries or licensees of U.S. companies, has 
created resentment in foreign capitals.

As experienced during past and present administrations, the ineffectiveness of for 
eign policy controls, the harm they cause American economic interests and the 
availability of alternative courses of action argue strongly for appropriate safe 
guards to prevent the excessive and arbitrary use of foreign policy export controls.



487

In spite of clear congressional intent, existing procedures and limitations have 
proven to be inadequate. As a result, we propose that the following recommenda 
tions be reflected in the Export Administration Act when it is amended in 1983. 
Their adoption will, ir <mr view, refocus attention on the importance of exports to 
our economy, while maintaining the President's flexibility in the conduct of foreign 
policy.
Recommendation 1

The Export Administration Act should require that certain procedures be followed 
with respect to the imposition of export controls for foreign policy purposes:

(a) Prior to imposing or extending export controls, the President must publish his 
intention to do so in the Federal Register.

(b) The executive branch must consult with Congress, hold public hearings, consid 
er written comments and submit to the Congress a comprehensive report setting 
forth specific findings with respect to each of the criteria contained in the act, 
before imposing controls.

(cl If the President determines that the national interest requires immediate im 
position of foreign policy export controls, he may postpone the consultations, hear 
ings, and comment period for thirty (30) days.

If these emergency procedures are invoked, the President must nevertheless 
submit to Congress a preliminary report and within forty-five (45) days, must submit 
to Congress a comprehensive report.

(d) All export controls imposed for foreign policy purposes expire after 180 days. If 
the President wishes to extend the controls beyond that time, he must again initiate 
the procedures I've outlined.

If the President fails to follow any one of these procedures, the controls would be 
void and unenforceable.

The procedures stipulate that, even in crisis, it is vital that the President consider 
the likely effectiveness of th" controls he intends to impose and the available alter 
natives that may be more effective and less costly. These factors must be addressed 
in the preliminary report to Congress.

After 180 days, the actual effectiveness* and domestic economic impact of the con 
trols can be adequatelv assessed. Moreover, the original foreign policy justification 
for imposing the controls may need reconsideration. Therefore, the President is re 
quired to follow the same procedures as when he initially imposed the controls.
Recommendation 2

The existing criteria for imposing foreign policy controls should be strengthened, 
requiring a more compelling showing of need, effectiveness, and foreign unavailabil 
ity. In addition, the criteria should include limitations on the unilateral imposition 
of foreign policy controls.

As presently drafted, the criteria for imposing foreign policy export controls are 
disproportionately weak in comparison with the political and economic costs they 
inflict. In particular, the issue of the likely effectiveness of the controls is not ade 
quately defined.

The key to the effectiveness of controls is foreign availability. Only multilateral 
controls broad enough to prevent the target country from obtaining sufficient quan 
tities of the controlled goods or technology should be authorized.

Other factors, such as the importance of the controlled product to the target coun 
try's economy and the importance of the offending policy or conduct to the target 
country's ideology, will also affect the likelihood that export controls will be politi 
cally effective and should be taken into consideration as well.
Recommendation 3

Export controls for foreign policy purposes should not have retroactive applica 
tion.

(a) With respect to exports requiring validated licenses, once the license is issued, 
it should not be subject to repeal or any further restriction.

(b) With respect to exports that fall within general licenses, new restrictions or 
license requirements would not affect existing contracts.

The retroactive application of foreign policy export controls brands American 
firms as unreliable suppliers in the eyes of our trading partners. If the changing 
winds of American policy can nullify valid contracts, foreign purchasers will look to 
suppliers located elsewhere.

Inclusion of a "sanctity of contract" provision in the Export Administration Act is 
the only truly effective way to restore the reputation of U.S. exporters as reliable 
suppliers.
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Recommendation 4

Export controls for foreign policy purposes should not apply to foreign nationals, 
including foreign subsidiaries and licensees of U.S. corporations.

In June 1982, the United States sought to prohibit the export of foreign-madr 
products of overseas subsidiaries or licensees of U.S. companies and the reexport of 
U.S. products by completely unrelated foreign companies.

Our allies and trading partners were outraged at such an extraterritorial exten 
sion of U.S. jurisdiction. Several countries, notably Great Britain and France, in 
voked their own laws to compel companies doing business within their territories to 
honor existing contracts, even if to do so would violate the U.S. regulations. Foreign 
subsidiaries and licensees of U.S. companies were placed in an untenable position 
between the conflicting demands of sovereign governments.

The United States cannot afford to utilize a tactic that strains both diplomatic 
and economic relations with our allies, while imposing its principal economic costs 
not on our adversaries, but on ourselves.

Mr. Chairman, I hope these recommendations will be of value in the course of 
your review of the Export Administration Act. As I indicated earlier they are sub 
stantially elaborated in the supplemental statement we have provided the commit 
tee.

We believe there is a compelling need to return a degree of consistency and pre 
dictability to the Export Administration process. We are committed to cooperating 
with you to develop workable solutions to the difficult problems you are confronting.

Thank you.
Senator HEINZ. Thank you very much, Mr. Chapman. 
[Response to written questions of Senator Heinz follows:]
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CATERPILLAR TRACTOR CD.

Executive Vice President Peoria, Illinois 61629

April 7, 1983

The Honorable John Heinz
United States Senate
443 Russell Senate Office Suilding
Washington, D.C. 20510

Dear Senator Heinz:

I would like to thank you for allowing me the opportunity to 
testify before your subcommittee on behalf of the Business 
Roundtable. I especially appreciated your Interest and active 
participation in the hearing.

During the course of the hearing you asked two questions which 
1 would like to respond to in greater detail. The first dealt 
with the important issue of "foreign availability." The second 
concerned the issue of whether the President should have authority 
to impose import controls in conjunction with the Imposition of 
export controls for foreign policy reasons.

First, the key to the effectiveness of export controls is foreign 
availability. The Export Administration Act of 1979 has a foreign 
availability provision. Unfortunately, it has too often been 
ignored by the Executive Branch. And when the provision has been 
applied, it has been narrowly interpreted. Goods and technology 
subject to controls have been determined not to be available from 
foreign uncontrolled sources because the foreign goods and tech 
nology were not precisely "comparable." Failure to take into 
account foreign availability has clearly and unproductively diverted 
export sales from U.S. companies to our foreign competitors.

Caterpillar Tractor Co.'s attempt to sell pipelayers to the Soviet 
Union is a case in point. Japanese pipelayers were "comparable 
in quality" to ours and as the record shows "were available without 
restriction from sources outside the United States in significant 
quantities." Yet, Caterpillar was prevented from selling pipe- 
layers to the Soviet Union. The Japanese pipelayer supplier, 
Komatsu, had a field day and continues to capture an even larger 
share of a market which we once dominated. Just recently, Komatsu 
sold $200 million in pipelayers to the Soviet Union. Caterpillar 
was not even asked to bid on the contract.

20-617 0-83-32
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At one time, this Japanese firm was our only major foreign 
competitor with respect to pipelayers. However, because our 
reliability as a supplier has been eroded by the proliferation 
of foreign policy controls, we now have to contend with German 
and Italian companies as well.

In S. 397 you have emphasized the importance of foreign avail 
ability in the export control decision-making process. The 
Business Roundtable and Caterpillar Tractor Co. believe this 
is a positive provision.

In making a determination of foreign availability under your 
legislation, the Secretary of Commerce would be required to 
accept the representations of applicants for a license unless 
the representations were contradicted by "reliable evidence."

There is no doubt that we must strengthen the foreign avail 
ability standard and in light of the Executive Branch's failure 
to consider adequately the issue of foreign availability, the 
presumption in S. 397 may be a viable approach.

Second, with regard to import controls, the Business Roundtable 
and Caterpillar Tractor Co. oppose their use as an economic 
weapon against target countries and as an enforcement tool 
against our trading partners.

Import controls are imposed to protect domestic industries from 
unfair trade action, such as unfairly priced or subsidized 
imports. The addition of political criteria to existing eco 
nomic justifications for import controls is likely to lead to 
an escalation of protectionist pressures.

Re'orm of the Export Administration Act is necessary to reduce 
government interference in the international marketplace. The 
addition of import controls as a foreign policy or enforcement 
weapon will only increase government intervention without any 
significant benefits.

Once again, thank you for the opportunity to testify before 
your subcommittee. We look forward to working with you and 
your office as you proceed with your deliberations.

Sincerely,

ECChapman 
mf
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Mr. O'Keefe.
STATEMENT OF BERNARD J. O'KEEFE, REPRESENTING THE NA 

TIONAL ASSOCIATION OF MANUFACTURERS, CHAIRMAN AND 
CHIEF EXECUTIVE OFFICER, EG&G, INC.
Mr. O'KEEFE. Mr. Chairman, Senator Dixon, I am Bernard J. 

O'Keefe, chairman and chief executive officer of EG&G, Inc., a so- 
called high technology company. Today I'm representing the Na 
tional Association of Manufacturers. We have submitted to the 
committee detailed comments and recommendations on the exten 
sion of this act and I have read the preliminary testimony of many 
of my associates. To a large degree, we are in complete accord. We 
are in accord with your excellent piece of legislation, S. 397, par 
ticularly with respect to sanctity of contracts, foreign availability, 
import controls. I think probably if we differ at all, it would be a 
stronger position on the elimination of section 6 as delineated in a 
letter from our president, Mr. Trowbridge, to Secretary Baldrige.

FEAR OF OVERREGULATION

With respect to Senator Garn's bill, S. 434, we are opposed to 
that bill. In summary, we believe it will lead to overregulation 
which I will comment in a moment.

With respect to Senator Nunn's bill, we don't have a strong posi 
tion on that particular piece of legislation.

Rather than repeat some of the things that my colleagues will be 
saying, I would like to take a minute if I might to speak to the 
broader issue in relation to some of the other things that are going 
on in our economy and in the national security.

There has been no dearth of poor statistics and bad numbers 
coming out of the experience of the year 1982. To me, the most 
alarming one was the record balance of trade deficit of $42.6 billion 
and the change in the manufacturing trade deficit from a positive 
$12 billion to a negative $4 billion, all in the course of 1 year.

Now in the year 1983, no matter what we do with this legislation 
or any other legislation, the Commerce Department predicts—and 
they're usually low on such matters—that the balance of trade 
deficit will increase by 50 percent to an alarming $66 billion, and 
there's no indication that this situation will not continue to dete 
riorate into 1984.

Now you can pick whatever job number you want—30,000 jobs 
per billion up to 50,000 jobs, but if you take the more conservative 
number, we are already exporting a million and a quarter jobs 
from the United States of America by this balance of trade deficit. 
If you take the 1983 figures, an extra $20-some-odd billion, we'll 
export effectively 600,000 mbre jobs from this country. It's very dif 
ficult for me to see how we can sustain an economic recovery in 
the face of that potential large increase in unemployment.

Now I'm here representing the National Association of Manufac 
turers, in a sense my own company, and in a sense the captains of 
industry; but I think we have a broader responsibility. It is a func 
tion of industry to provide jobs as well as sales and profits. We're 
the most efficient provider; otherwise, we would be in an agrarian
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economy; and the issue for us is not sales and earnings. The issue 
is jobs—people out of work.

Now it's deeply imbued in Article I of the Constitution of the 
United States that the Congress has the responsibility to regulate 
commerce, and you know that as well or better than I do. The pro 
posed extensions of this legislation to me and to our organization 
represent an overdelegation of those powers and to some an abro 
gation of those responsibilities.

IMPACT OF OVERDELEGATION OF POWERS

Now you've seen what this overdelegation has done so far. You 
have the record of the violations of sanctity of contract. You have 
insufficient consideration of foreign availability. You have the im 
position of unilateral controls without consultation with Cocom 
who are our partners. You have the lack of consideration of import 
controls.

All of those have been done under the aegis of responsible ad 
ministration. We have, of course, the issue of the grain embargo 
which had the marvelous result of giving Argentina enough money 
to go fight themselves a war. Now I don t think that is helping na 
tional security. We have the pipeline embargo which I think was 
not only improper for the American economy; it was not only em 
barrassing to the American economy, but in my association with 
my foreign associates, to me it was humiliating.

Now the extension of these powers to an administration gives to 
a regulator something which he lawyers call an attractive nui 
sance I think. It's the tendei,. to say no. Now a regulator has an 
automatic tendency to say no. If he says yes and he's wrong, he 
gets in trouble. If he says no and he's wrong, no one ever places it 
to his action. So I think it's improper to give that person a degree 
of responsibility that should not be delegated to him.

Now I haven't found in my investigation a single case where 
denial of export licenses or all those things that have been done 
have either helped our national security or helped pur economy, 
and we can point to case after case after case amounting to billions 
and billions of dollars where we have been denied business and we 
have been denied sales and we have lost hundreds of thousands of 
jobs.

Now there are appeals made to the national security, and as far 
as I'm concerned, as far as most of us are concerned, the most im 
portant thing to national security is a sound domestic economy, 
and those things which we do outside the economy must come from 
the surplus of that economy, whether it's national security or enti 
tlements or welfare or what have you.

We are faced with the enormous problem—the Senate is faced 
with the problem today—on the jobs bill. Here is a case where we 
are losing jobs. The whole Congress and the whole country is faced 
with the problem of an enormous deficit of $200 billion which says 
that there is no surplus from the American economy to fund de 
fense, entitlements and all the other things we're trying to fund. 
And to the extent that extension of this act overdelegates authority 
and abrogates responsibility, I believe it is deleterious both to our 
economy and to the national security. Thank you.

[Complete statement follows.]
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Mr. Chairman, members of the committee, I am

Bernard J. O'Keefe, Chairman of E G & G Corporation of Wellesley, 

Massachusetts. I am here today in my capacity as Chairman of the 

National Association of Manufacturers. I am very pleased to have 

this opportunity to explain the views of American manufacturers 

on the extremely important issue now before this committee, 

namely the reauthorization of the Export Administration Act.

In our view, experience with the current act strongly 

suggests that it has not worked well in important areas. We 

appreciate that this subcommittee must concern itself with the 

full sweep of the Export Administration Act and the numerous 

policy questions it addresses and further that you have already 

held hearings on those provisions of the Export Administration 

Act dealing with national security controls. My comments, 

accordingly, are primarily concerned with industry's views on 

foreign policy controls. Later in my testimony I would like
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to draw the subcommittee's attention to principles that we feel 

should guide the exercise of national security controls aa well.

At the outset I should like to discuss certain aspects of 

the foreign policy controls provided for in Section 6 of the 

current Export Administration Act. The need for government to 

control the export of products and technology that could enhance 

the military capability of would-be adversaries and so threaten 

the security of the United States is beyond question. On the 

other hand, the degree to which law should encourage the use of 

export controls where the national security is not at stake is a 

very different issue-

The conduct of foreign policy is, in the first instance, the 

responsibility of the President. It is more than understandable 

that he should seek the broadest array of instruments with which 

to conduct that policy, including the ability to control U.S. 

exports. Inevitably, the exercise of this type of power affects 

American competitiveness abroad and ultimately the strength of 

the U.S. industrial base and our domestic economy. For these 

reasons, MAM feels strongly that that the export of non-strategic 

products should be controlled only in extraordinary 

circumstances.

If that judgement is a reflection of how we think competing 

views on foreign policy and trade policy should be harmonized — 

and it is — it is founded in significant part on an assessment 

of America's relative strength as an international trader.
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U.S. Industrial Competitiveness

Prior to World War II, the United States had no 

comprehensive export policy. Poor communications, difficult 

transportation and the large size of the homogeneous domestic 

market led to a fortress America concept in which trade played a 

relatively minor part. During the war American industry 

fabricated the mightiest, military machine the world had ever 

aeen. In the fifties and sixties, we played an enormous part in 

rebuilding Western Europe and Japan. There was no need then for 

an export policy. We could sell everything we could make. It 

was free rum and no police.

With our trading partners, things were very different. They 

needed imports to rebuild and they needed exports to pay for 

them. Each of them — Japan, West: Germany, France and 

Great Britain -- built up sophisticated export policies indeed. 

All the while we sat back and took orders. In the past twenty 

years, the world has changed dramatically and that happy 

situation no longer exists for the U.S.

A recently released NAM report U.S. Trade: Record of the 

1970s—Challenge of the 1980s concludes that, "By the 1970s, the 

United States had lost the economic edge which it had held over 

the rest of the world sinca L945." The 1982 trade deficit of 

$42.6 billion is astounding, especially in view of the fact that 

it occurred in a recession with falling oil prices. Yet even 

this record breaking deficit is likely to be exceeded by a large 

margin in 1983.
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The trend in manufacturing trade is no more encouraging. In 

almost, every year of the past decade both Germany and Japan have 

increased their net foreign earnings from exports of manufactured 

goods. In contrast, this sector of the U.S. trade account has 

wandered in and out of deficit. For example, we had a 

$12 billion surplus in our manufactured goods trade in 1981 and a 

1982 deficit of $4 billion.

Taking the analysis one step further, the NAM study I 

referred to points out that in the decade of the 1970s the United 

Statea suffered relative declines in competitiveness even in 

areas commonly regarded as American strengths: capital goods and 

high technology.

It ia clear to most observers that these trends need to be 

reversed. It should be equally clear that protectionism is even 

less of an option today than it was in the 1930s. Modern 

information technology has begun to revolutionize the character 

of industry. Our concepts are barely keeping pace. This new 

technology makes communication from the supermarket shelf or the 

distributor's supply line to the raw material supplier as rapid 

as the cost-benefit tradeoffs require. A dozen years ago, for 

example, computers were all made in one place. Now, it is not 

uncommon to produce chips in the United States and Japan, 

subaBsemblies in Taiwan, housings in India and final assemblies 

in South Korea. This development is largely due to the ability 

of the new CAD-CAM (Computer-Aided Design and Computer-Aided 

Manufacturing) techniques to specify assigns so precisely that 

products can be produced to fit t-.ogether by workers in many 

different countries.
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It is well known that trade is a more important component of 

the national economy that it was only a short while ago- Both 

imports and exports have nearly doubled as a percent of total 

manufacturing production since 1972. In 1981 they were 

respectively 21 percent and 23 percent. These structural changes 

show these numbers to be a reflection of an irreversible trend 

toward ever greater interdependence in the world economy. A 

lesson to be drawn from our erratic trade performance in 

manufactured goods and flagging competitiveness in high 

technology is that most of what wo make others make too. Host of 

the markets of the world are buyers' markets.

In such a world, it would be folly to regard our country's 

exports aa favors to be withdrawn when we wish to signal 

displeasure with other nations. Yet this is precisely what 

recent administrations have done. On January 11, President 

Reagan acknowledged the danger of this approach in signing into 

law the Futures Trading Act of 1982. He did so, however, only 

with respect to agriculture. The National Association of 

Manufacturers feels strongly that the considerations which led 

the President to approve this legislation for ensuring the 

reliability of U.S. agricultural exports should apply equally to 

manufactured exports. We believe that the 20 million people who 

worV in American industry should be given the same consideration 

aa America's 3 million farmers.
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The so-called pipeline sanctions of December 29, 1981 and 

June 22, 1982 represent our most recent, dramatic experience with 

foreign policy export controls. They have certainly served to 

highlight the cost of such controls in terms of:

o the reputation of U.S. manufacturers as 
reliable suppliers;

o the stability of the relationships between 
American exporters and their foreign 
subsidiaries; and

o advantages to foreign competitors. 

I should like to discuss each of these separately.

Reliability of U.S. Companies as Suppliers

Export contracts and license agreements of U.S.

manufacturers often involve commitments for the delivery of goods 

and technology years in advance. The ability of U.S. firms to 

enter into and fulfill long-term contracts is critical to U.S. 

international competitiveness. This is especially true in the 

area of capital goods exports, which provided the United States 

with a $46 billion surplus in our 1981 trade account.

Some of the "zigs and zags" of U.S. foreign policy controls 

for various export transactions are documented in Table 1. The 

damage these policies do to the reputations of U.S. manufacturers 

and their ability to be regarded as reliable suppliers is their 

most harmful affect. Business concerns on this point have been 

accurately summarized in an often quoted article by
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Secretary of State, George P. Shultz, written while he was 

President of the Bechtal Corporation. Mr. Shultz wrote:

It takes a long time to go abroad, get 
positioned and learn about how to do things. 
A considerable investment is made on both 
sides of the transaction,.... In this 
process the company develops what the 
government may regard as a bargaining chip. 
But if our government then takes the 
bargaining chip and spends it, where does 
that leave the company? The company has lost 
out and its commercial relationship 
deteriorates.

In short, export controls are not just a short-term 

inconvenience for U.S. business. They have implications for U.S. 

competitiveness far into the future. It would be easier to 

explain the cost of such controls if we could put a number to it. 

Preliminary results of a survey NAM is conducting suggest it is 

very high, that some $1.5 billion in sales have been lost as a 

result of export controls in the past four years. And that 

estimate is based on reports from only ten companies- Some of 

the comments made by those questioned in this survey indicate the 

nature of the problems caused by our control policies:

o Trade embargo on high technology products for
Russia essentially destroyed our Russian business 
which probably amounted to 520-25 million 
annually.

o Since lifting of "pipeline" controls, most of the 
requests to quote specify German, Japanese or 
Austrian equipment.

o As a result of the recent USSR "pipeline"
controls, we experienced a significant loss of 
business involving valves for oil drilling and 
extraction, drilling equipment, and solids 
controls equipment.
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The fact that: the discontinued grain embargo cost American 

suppliers 45 percent of the Soviet market is well known. 

Similarly U.S. manufacturers affected by pipeline sanctions will 

experience competitive disadvantages because of it for the 

foreseeable future, as will others. This point was brought home 

again a few weeks ago when the British Export Credits Guarantee 

Department (ECGD) announced it would no longer insure losses on 

sales to the Soviet Union arising from action by the U.S. 

Government. We have been told that this decision was taken on 

commercial grounds, that ECGD could not afford the risk. In any 

event, it seems to us far more likely that this decision will 

result in British companies turning away from American suppliers 

than in cutbacks in East-West trade.

Because of all-but-unquantifiable factors like these, it 

would be a mistake to put too much emphasis on a numerical 

expression for the cost of export controls. How can we measure, 

for example, the impact and costs of a telegram sent by the 

Government of Kuwait to other Arab nations urging them not to 

purchase American commercial aircraft as a protest against U.S. 

policies toward the Arab world, exemplified in part by U.S. 

embargoes against various Arab nations? We cannot, but we can 

safely assume that the direct and indirect costs of these 

controls is very significant.
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Impact of Controls on Foreign Subsidiaries of U.S. Firms

In addition to raising questions about the reliability of 

U.S. manufacturers, foreign policy controls when applied extra- 

territorially affect the ability of foreign subsidiaries of U.S. 

firms to operate in accordance with the laws and policies of the 

nations in which they are incorporated. Ultimately, this has to 

affect the value of these foreign subsidiaries to the U.S. 

parent.

The U.S. government, through the Export Administration Act, 

asserts certain extraterritorial powers over foreign subsidiaries 

of U.S. firms. Presidential authority in this instance derives 

from an amendment to the Export Administration Act which was 

taken from the 1977 International Emergency Economic Powers Act. 

The language contained in the amendment is very broad, providing 

"authority for control over exports of non-origin U.S. goods and 

technology by foreign subsidiaries of U.S. concerns."

The legislative history of this amendment reveals more than 

a little confusion over what powers members of Congress thought 

they were granting the President. The principal House sponsor of 

the amendment stated it was intended to ensure that the President 

had authority to maintain existing controls on foreign 

subsidiaries of U.S. companies. In 1977, such controls were 

limited to exports to embargoed nations and exports of strategic 

goods to Communist nations.
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The Senate Banking Committee, in passing the 1379 Export 

Administration Act, considered this matter and decided not to 

take any action to limit Presidential power "pending further 

study of the issue." The Committee noted that the possible 

application of U.S. foreign policy controls to foreign 

subsidiaries of U.S. companies in "non-emergency situations may 

not have been conaidered adequately by the Congress at the time 

the provision was adopted."

As a practical matter, U.S. authority in this area is 

limited by the degree to which other governments will tolerate 

U.S. foreign policy controls on companies operating within their 

national boundaries. This was a lesson that we should have 

learned in the 1965 Fruehauf case when the U.S. government 

directed the Fruehauf Company not to allow its French subsidiary 

to proceed with a sale of truck bodies to China. The impasse 

over this extraterritorial extension of U.S. control policy was 

broken only after the French courts placed the Fruehauf 

subsidiary in receivership. China got the truck bodies.

Other major industrial nations have acquiesced—with more 

than a little reluctance—to the extraterritorial nature of U.S. 

reexport controls for national security reasons. Their own 

export control laws after 1 all are based on national security 

criteria. But the U.S. is the only country with an extensive set 

of foreign policy controls. If the recent pipeline controversy 

demonstrated nothing else, it showed that the Europeans were not 

going to acquiesce to the extraterritorial extension of U.S.
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foreign policy controls- The efforts by each side to press its 

claims to the fullest in the pipeline dispute obviously left the 

foreign subsidiaries of U.S. firms in an impossible 

situation—caught between competing national laws and 

regulations. This is hardly a prescription for enhancing U.S. 

international competitiveness.

Booat to Foreign Competition

The repercussions of U.S. foreign policy controls are 

especially disturbing in light of the foreign availability of so 

many of the products covered by U.S. control regulations in this 

area. Market positions are established by U.S. manufacturers 

often with great difficulty and expense. Foreign competitors are 

reluctant to take on U.S. companies with established market 

positions because of the initial startup costs and time involved 

with such a challenge. When the U.S. government unilaterally 

takes U.S. companies out of a market, foreign competitors quickly 

fill the vacuum with their products, while ours are denied.

Ironically the temptation to impose controls unilaterally is 

greatest when U.S. industry has a competitive advantage in a 

market or product. The result is that U.S. controls give 

foreign competitors "captured" markets that they can use to build 

up economies of scale and test new technology. This is what 

happened with respect to foreign competition in large diameter 

pipes, submersible pumps, and U.S. drilling bits; it is what is 

likely to happen with large scale turbines and other oil and gas 

equipment and technology.
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The basic point that must be realized here ia that foreign 

competitors of U.S. firms operate under a very different set of

control policies than U.S. manufacturers. This is extremely 

well illustrated in a new report by the Ad Hoc Working Committee 

on Export Controls of the President's Export Council. Among th« 

findings of this Ad Hoc Working Committee were the following:

1) The United States attempts to achieve foreign policy 
objectives with export controls. Other countries do 
uot.

2) Japan, France and the U.K. do not require export 
licenses for many countries. Canada ia the only 
country so treatu r/ the United States.

"•) The United States controls technical data to free world 
destinations. Onlv uapan and Germany do anything 
only for truly strategic commodities.

4) Only the United States asserts sweeping extra 
territoriality in its regulations. Others have nothing 
comparable•

5) Only the United States has a denial list.

6) Absent a declared national emergency, only the United 
States applies controls retroactively, impacting 
contractual commitments.

The differential burdens on U.S. companies and others cited in 

the report add up to a significant handicap for U.S. exporters 

competing in international markets.

Foreign Policy Controls

In our view it is unlikely that any general grant of trade 

powers, such as those contained in Section 6 of the current 

Export Administration Act, can meet the difficult test of

20-617 0-83-33
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balancing future foreign policy objectives against the 

significant costs to U.S. trade interests that the exercise of 

those powers inevitably entails. We believe/ therefore, that 

repeal of this section represents the wisest course. NAM's 

President Alexander Trowbridge made this point in a letter to 

Secretary Baldrige earlier this year. A copy of this letter is 

attached.

The first point that needa to be made about this suggestion 

is that it would not tie the President's hands in an emergency. 

Even without Section 6 of the Export Administration Act, the 

President would have available to him the more sweeping economic 

sanctions of the International Emergency Economic Powers Act.

Second, the President can always ask Congress for specific 

additional authority in the area of international economic policy 

if, in a situation other than an emergency, he wishes to exercise 

powers similar to those now granted to him under the Export 

Administration Act. Alternatively Congress is always free to act 

on its own as it did in 1978 against Uganda.

Third, though I have spoken of repeal, HAM is not suggesting 

that Congress should deny the Administration the power to pursue 

foreign policy objectives identified by the Congress itself, au^h 

as combating international terrorism.

A common thread in all of these points is the issue of 

Congress's role in the use of export controls. It is worth 

observing that the question of repeal of Section 6 ia not so much 

a matter of what power the government shall l-ave, but of which 

branch of government shall control it. It is our view that the
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Constitution's protection of individual rights is not exclusively 

related to the bill of rights but is inherent in the structure of 

government. Article 1 of the Constitution grants to the Congress 

the power "to regulate commerce with foreign nations", and at 

least one scholar has suggested that, "The representative branch 

of government seems the most appropriate locus for a political 

decision that will impose direct, adverse economic consequences 

on a particular group of persons in the hope of obtaining less 

definable benefits for the whole of society."

The issue of Congressional prerogatives was addressed in a 

slightly different context in the course of the last, 1979, 

reauthoriza-tion of the Export Administration Act. A question was 

raised aa to whether this act gave the President the power to 

impose total trade embargoes on target countries. On balance it 

was decided that authority would be too great a delegation of 

Congressional power.

The House Report on the 1979 Act states that the EAA cannot 

be used to impose a total trade embargo and that "any future 

embargoes be imposed only by specific legislative authority" or 

in emergencies declared "i-nder the general provisions of the 

International Emergency Economic Powers Act." Congressional 

reluctance to delegate such powers except in emergencies was 

explained at the time by a member of the House Foreign Affairs 

Committee. An embargo "is such an extreme measure," he said, 

"that it ought to be specifically authorized by the Congress and 

not imposed by the Administration...."
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I cannot emphasize too strongly that the use of export 

control powers under EAA is also an extreme act. Tc control 

export sales to the USSR or to pursue policies that: result in 

Western European firms being placed on export danial lists is as 

serious as the imposition of a trade embargo against ? minor 

power. If it is important to maintain Congressional authority in 

the latter case, it is important in the former.

While our preference is for the essential r«peal of 

Section 6, we fully recognize that there are many thoughtful 

people who are not comfortable with this approach. Indeed some 

NAM members would rather see Section 6 improved than eliminated, 

an approach which is recognized in the letter I referred to 

earlier from NAM President Trowbridge to Commerce Secretary 

Baldrige. The four principles which NAM has said should guide 

any restructuring of the foreign policy section of the Export 

Administration Act are as follows:

1. Existing export licenses and controls must not be cancelled 

'or symbolic short-term objectives.

2. Export controls must not be used when competitive products 

and technology are available from foreign sources.

3. U.S. control policies should be applied in cooperation with 

our allies and should not be applied extraterritorially.

4. Close consultation with industry is necessary on any 

decision to implement controls.
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We could perhaps have added a fifth, one which would apply 

equally to other controls such as national security and 

short-supply controls:

o The law should specify judicial review and

administrative procedures adequate to ensure that 

whatever mechanism is used to control the export 

activities of U.S. companies is administered 

fairly and in keeping with the stated purposes of 

the controls themselves.

It is against this background that I should like to comment on 

the legislation before this committee, especially the bill 

introduced on February 2 by Senator Heinz, S.397. It is this 

bill that proposes the most significant changes in the foreign 

policy controls authorized by the Export Administration Act. 

These are contained in Section 7 of S. 397. Whereas under the 

current Act, the Administration is required to consider a variety 

of factors before imposing controls for foreign policy reasons. 

Senator Heinz's bill would require the President to make a series 

of determinations• None of these determinations is objectionable 

from the point of view of the National Association of 

Manufacturers, and many of them reflect the principles I have 

listed. If we are bothered by any of these required 

determinations, it is the one most important to us, contained in 

the proposed new section 6{b)(5) of the Export Administration 

Act. Here the President would have to determine that, "The 

proposed controls will not have an adverse effect on the export 

performance of the United States, on the competitive position of
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the United States in the international economy and on individual 

United States companies and their employees and communities..." 

It is difficult to imagine a situation in which an honest 

determination under this section would permit the imposition of 

controls likely to be useful to the executive. It is almost 

easier to imagine a future, distraught executive relying on the 

judgement that a hypocritical determination will not be 

successfully challenged. Thus, though as businesses we see 

advantages in this formulation, as members of a society that ' 

depends upon respect for law, we see some dangers.

It is not my intention to comment on every provision of 

S.397, but the following are especially important to NAM.

Foreign Availability. We think it makes sense to honor the 

exporter's assertion of foreign availability in the absence of 

evidence to the contrary. I would add that thare is always a 

danger of defining availability too narrowly. In most instances 

it makes sense to accept that a product is available abroad if 

foreign manufacturers have the potential to produce it. Surely 

they will do so if controls on U.S. suppliers make the investment 

sufficiently attractive.

Import Controls. As I indicated earlier, nations are generally 

more concerned about markets than sources of supply. And the 

U.S. market is the largest single market in the world. 

Therefore, if our object is to reinforce foreign policy 

objectives with economic sanctions, the logic for resorting first
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to import controls is compelling. We should bear in mind, 

however, that in an interdependent world restrictive import 

policies will hurt U.S. industry almost as surely as embargoes on 

exports.

Consultations. The consultative requirements of Section 9 of 

S.397 are welcome. Indeed they reflect one of the principles 1 

mentioned.

COCOM. The desire for closer cooperation among allied 

governments in controlling exports to potential adversaries is 

understandable and worthy of praise. We seriously doubt, 

however, that our COCOM partners are prepared for a more formal 

arrangement. We, therefore, would not wish to see auy such 

arrangement a precondition for improvements in U.S. export 

control policy.

Sanctity of contracts. It would be difficult to overstate the 

problems businesses have when contracts cannot be relied upon or 

the importance NAM attaches to a provision of this type.

National Security. Aa for national security controls, NAM 

strongly supports the basic objective of these controls—namely, 

to restrict the export of goods or technology which would make a 

significant contribution to the military potential of our 

adversaries. We believe, however, that improvements can and
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should be made in the provisions of the Export Administration Act 

governing national security controls- Specifically, we believe 

the following principles should guide the drafting of this 

portion of the Export Administration Act:

1. U.S. national security controls should be limited to items 

and related technologies on the Cooom control list.

2. We should work toward arrangements with Cocom countries so 

that individual validated export licenses are not required 

for U.S. exports to Cocom or re-exports from Cocom. 

Comparable bilateral arrangements should be developed with 

other major trading nations not in Cocom.

3. A new type of export license should be developed—a compre 

hensive operations license—which would eliminate the need 

for licenses on each individual transaction of militarily 

critical items between a U.S. company and its affiliates 

overseas.

4. We must continue to build on recent efforts to improve the 

administration of U.S. control regulations. For example, 

the definitions of products and technology on the Commoo'ty 

Control List should be clarified by adoption of the nomen 

clature of the Harmonized Commodity Description and Coding 

System.
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5. Policy decisions and licensing of controls should remain in 

the Commerce Department. Priority should be given to 

raising the technical expertise of the Commerce Department 

staff to ensure more effective policy development and 

enforcement of control regulations.

Conclusion

Mr. Chairman, in conclusion, I should like to recapitulate 

very briefly, not the details of the legislation but the 

fundamental issue. We live in an extremely competitive world. To 

those of us in industry it is clear that the economic challenges 

we began to be aware of in the last decade will dominate our 

national life in the present one. I have talked about the 

importance of markets, the changing character of industry, and 

America's reputation as a reliable supplier. I believe the more 

the economic work of the world is shared among nations, my 

computer example, the more important it is that we be able to 

exploit our own strengths unfettered. Finally, if America is to 

remain the preeminent Industrial power, and we must, we cannot 

afford to be the supplier of last resort.

Thank you, Mr. Chairman.
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at Mamif adimn

ALEXANDER 3. TBOwafliocg January 28, 1983

Th« Honorable Malcolm Baldrige 
Secretary of Connn«rca 
United states Department of Commerce 
Washington, D.C. 20230

Dear Mr. Secretary:

The National Association of Manufacturers has watched the 
extension of this country's export controls over the past half 
dozen years with growing concern. He have expressed this concern 
on a number of occasions/ the most recent being the 1981-82 
"pipeline" controls. As we stated at that time, the imposition 
of controls is more than just a short-term inconvenience for U.S. 
business; controls have serious long-term implications for U.S. 
international competitiveness.

The American business community is united in the view that 
key decisions in the area of export control policy both in this . 
and previous Administrations have seriously harmed U.S. economic 
interests. I am sure you appreciate that MAM members feel 
strongly that the same principles which lad to the President's 
approval of legislation to ensure the reliability of U.S. 
agricultural exports should apply with equal force to U.S. 
industrial companies trying to compete in international markets. 
We must not forget that 20 percent of U.S. industrial output is 
exported each year and that 30 percent of U.S. corporate profits 
com* from international operations. The economic future of this 
country, in short, is dependent upon the ability of U.S. firms to 
operate in international markets. The ability of U.S. firms to 
do so, however, is too often severely limited by a host of 
disincentives—including U.S. export control policies.

There exists an opportunity to correct this particular 
disincentive during this year's raauthorization of the Export 
Administration Act. We endorse the President's statement in his 
State of the Union address that "regulatory practices and 
government programs all need constant re-evaluation in terms of 
our competitiveness." As with agricultural exports, we hope that 
the Administration will seize this opportunity and use it to 
signal the world trade community that U.S. firms can be relied 
upon as suppliers and business partners.

HAM members see a need for changes in both the national 
security and foreign policy provisions of the Export 
Administration Act. As far as national security controls are 
concerned, HAM strongly supports the basic objective of these
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controls — namely, to restrict the export of goods or technology 
which would make a significant contribution to the military 
potential of our adversaries. We do feel, however, that 
improvements can and should be made in the provisions of our law 
governing national security controls. Specifically, we support 
the following policy positions:

1. U.S. national security controls should be limited to 
items and rel?.t«d technologies on the Cocom control 
list.

2. We should work toward arrangements with Cocom
countries so that individual validated export licenses 
are not required for U.S. exports to Cocom or 
re-exports from Cocom. Comparable bilateral arrange 
ments should be developed with other major trading 
nations not in

3 . We must continue to build on recent efforts to improve 
the administration of U.S. control regulations. For 
example, the definitions of products and technology on 
the Commodity Control List should be clarified by 
adoption of the nomenclature of the Harmonized 
Commodity Description and Coding System.

4. Policy decisions and licensing of controls should
remain in the Commerce Department. Priority should be 
given to raising the technical expertise of the 
Commerce Department staff to ensure more effective 
policy development and enforcement of control 
regulations.

The quality of U.S. technology available for U.S. defense 
purposes often depends on the ability of U.S. industry to develop 
and perfect advanced technology for commercial markets. Cutting 
our high technology industries off from these markets, therefore, 
should be done with the utmost caution. The strength of these 
industries cannot be sustained without access to commercial 
markets throughout the world.

Turning to the subject of U.S. foreign policy controls, MAM 
members have discussed two different approaches for dealing with 
these controls -

(1) Elimination of Presidential authority to apply 
export controls under Section 6 of the Export 
Administration Act except pursuant to specific 
Congressional authorization review.

(2) Revision of the existing provisions of Section 6 
to define more clearly the circumstances and 
conditions for using foreign policy controls.
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The first approach—elimination of Section 6 authority to 
impose foreign policy export control!—is perhaps the simplest 
way to deal with the problems caused by foreign policy controls• 
Under this approach. Presidential authority to limit U.S. exports 
would be removed from the Export Administration Act but still 
exist under the President's emergency and other powers. Thus he 
could continue to include export controls in U.S. responses when:

e fulfilling international treaty obligations; 

e responding to international emergencies;

e pursuing definite foreign policy objectives 
authorized by specific legislative grants of 
authority.

This would bring U.S. control policies into line with those of 
other major industrial nations. A recent report of the 
Subcommittee on Export Administration of the Preiident's Export
Council notes that: •

National security is the only statutory basis for 
control in the majority of Cocora countries covered 
by our study. While a nod is given to foreign 
policy as possible justification in two instances, 
it was reported that this reason is almost never 
used. The U.S., on the other hand, has used it 
quit* frequently in the last two administrations.

It is clear that other trading nations find that the costs 
of using foreign policy controls outweigh the benefits. It is 
time that the United states paid more attention to the costs of 
these controls to our competitive position in critical industrial 
sectors.

We must recognize tha limitations inherent in the unilateral 
application of not only our national security controls but also 
our foreign policy controls. The extensive set of unilateral 
controls we maintain deprive our adversaries of very little. In 
fact, our export control policies would be far more realistic if 
they were based upon the assumption that there exist few, if any, 
manufactured products which other industrial nations are not 
already producing or have the capability of producing if the 
appropriate markat opportunity arises.

It should not be forgotten that market positions are 
established by U.S. manufacturers often with great difficulty and 
expense. Foreign competitors are reluctant to take on U.S. 
companies with established market positions because of the 
initial startup costs and time involved with such a challenge. 
When the U.S. government unilaterally takes our companies out of 
any particular market, foreign competitors quickly fill the 
vacuum with their products while ours are denied.
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The fact that Imposition of export controls is a sarious 
step cannot be emphasized too strongly. Both American security 
and economic well being depend upon the strength of our 
industrial base, and industry depends upon marXets. The United 
States, as the leader of the free world and champion of the open 
trading system, has encouraged both American producers and others 
to see the world as their market. He have opened our markets to 
highly competitive industries from the rest of the world. In 
doing so, we have created a situation in which our industrial 
strength depends to a significant extent upon our ability to 
export and that ability is threatened by unilateral export 
controls which contribute to the perception that U.S. business 
cannot be relied upon as a supplier or business partner.

Under these circumstances we find that it makes little sense 
to continue to have sweeping powers under the Export 
Administration Act to impose unilateral foreign policy controls. 
Essentially, if an international development is not serious 
enough to warrant either our allies' cooperation, special action 
by Congress, or the declaration of an emergency under the 
International Emergency Economic Powers Act, it probably is not 
serious enough to justify unilateral control of U.S. exports for 
foreign policy reasons. He should rely instead on traditional 
diplomatic or political- military "tools" to register our 
protests and dissatisfaction.

A second approach to U.S. foreign policy controls which has 
been discussed by NAM is the revision of Section 6. If Section 6 
were to be revised, the following basic principles must be 
recognized:

1. Existing export licenses and controls must not 
be cancelled for symbolic short-term objectives.

2. Export controls must not be used when competi 
tive products and technology are available from 
foreign sources.

3. U.S. control policies shall be applied in
cooperation with our allies and shall not be 
applied extraterritorially.

4. Close consultation with industry is necessary on 
any decision to implement controls.

These principles should be applied not only to controls 
under the Export Administration Act, but also to controls imposed 
under emergency powers or under specific grants of authority by 
Congress.



518

If Section 6 is retained, the process by which it is 
implemented and enforced also needs to b« reviewed and refined 
tot

• require control regulations to be issued first in 
proposed form;

• establish a technical advisory committee to assess 
the feasibility and effect of proposed regulations;

• improve administrative procedures and establish 
judicial reviewi and,

• establish a specified time beyond which Congress 
would have to approve continued use of the controls.

On balance, we believe that the first approach—removal of 
authority to control exports for foreign policy reasons under the 
Export Administration Act except in the circumstances outlined on 
page three of this letter—offers the best means to express the 
determination of the U.S. government to re-establish the 
credibility of American business as a reliable exporter. The 
< lear-cut nature of such an action would remove a good deal of 
the existing ambiguity on this point.

I would be most interested in your views on possible 
approaches to dealing with the isoue of U.S. control policies so 
that we can attain the twin objectives which I think all of us 
share—namely, control policies which have minimum interference 
with U.S. international commerce and which achieve definite 
objectives that further U.S. national interests. I would, of 
course, be glad to meet with you to discuss this matter in 
greater detail.

Sincerely,

Alexander B. Trowbridge

cci Hon. G«orge P. Shultz
Boh. William E. Brock
Hon. Donald T. Regan
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Senator HEINZ. Thank you very much, Mr. O'Keefe. 
Mr. Downey,

STATEMENT OF ARTHUR T. DOWNEY, REPRESENTING THE CHAM 
BER OF COMMERCE OF THE UNITED STATES, PARTNER, SUTH 
ERLAND, ASBILL & BRENNAN
Mr. DOWNEY. It is impossible to follow that performance. I ap 

plaud everything Mr. O'Keefe says.
Thank you, Mr. Chairman. I am Arthur T. Downey and I appear 

today as a spokesman for the Chamber of Commerce. I am a Wash 
ington lawyer and I also had the responsibility to administering 
this act in the mid-1970's when I served as Deputy Assistant Secre 
tary of Commerce. I also am an adjunct professor of law at George 
town Law School where I teach in this area. So, I have an interest 
in the subject.

We very much appreciate the efforts you have made over the 
years to enhance and protect the position of American industry 
from unfair foreign competition. We are pleased that you are focus 
ing your attention now on some unfairness that we think exists in 
the impediments imposed on our export sector.

The chamber has repeatedly expressed its concern about our gov 
ernment's propensity to control unilaterally for foreign policy pur 
poses our exports which has cost, as Mr. O'Keefe says, billions of 
dollars and has caused rather significant harm to the reputation of 
this country and the creation of foreign competition over the long 
term.

Our export sector has suffered unilateral impediments but has 
accepted, at times not with delight, restrictions imposed only by 
our government in the form of the Arab boycott restrictions, for 
eign practice restrictions, national security restrictions, foreign 
practice restrictions, national security restrictions, and the like. 
These all have come from a national consensus as formulated in 
this body, in the Congress, and they are all to some extent rather 
predictable. If you are in a high tech business, you are aware that 
you must watch out for national security restrictions; or, if you 
trade with the Middle East you have to have an eye for a boycott.

PROBLEM WITH FOREIGN POLICY CONTROLS

The problem with foreign policy controls is, as Mr. Chapman 
said, they are changing winds. They are unpredictable and interna 
tional trade abhors unpredictability. It doesn't work when it's un 
predictable. That is precisely what we have experienced in the last 
4 or 5 years.

There's a great paradox in that. This has occured at exactly the 
same time that successive administrations and this Congress have 
made terrific efforts to educate our public toward the need to en 
hance our export sector. It's incredible that just at the time we are 
doing that—spending a great deal of effort in the last session on 
the Export Trading Companies Act, et cetera—we are impairing 
ourselves in this way at a time that we feel it's unnecessary.

I would like to slightly restate the issue as you stated it in the 
beginning, Mr. Chairman. We think the issue is how to fashion the 
most effective set of economic tools—economic tools, not export
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controls—to assist the President in the implementation of foreign 
policy.

As you heard earlier, the responsibility for foreign trade rests in 
the Congress. The responsibility for the foreign policy rests with 
the President. There is a dynamic tension between the two, and we 
think that occasionally there has been error on the side of exces 
sive delegation of your authority and your responsibility to the Ex 
ecutive branch.

In 1979, you delegated to the President very broad authority but 
you said this should be used sparingly. The language of the act 
says it should be used for foreign policy purposes only when "neces 
sary" and only to further "significantly" the foreign policy of the 
United States. You set up a special set of criteria.

Since then, it has been increasingly clear that there have been 
significant, immediate and long-term economic costs. But what is 
less clear is how effective that control has been and whether less 
costly tools, economic or otherwise, political or otherwise, could 
have been used in place of the attack on our most vulnerable and 
most important sector—the export sector.

We do not argue that the President should be denied authority to 
control export for foreign policy purposes. He must be able to act 
on his own to fulfill international obligations of the United States 
pursuant to treaties and agreements. By their nature, those con 
trols are multilateral. That means our competitors play by the 
same rules as we do.

In addition, the President has the authority to control exports 
arising out of certain specific legislation such as the Nuclear Non- 
Proliferation Act or specific authority within the present act such 
as the restriction of crime control equipment to certain countries. 
We support these delegations.

We also continue to support the International Economic Emer 
gency Powers Act where the President is given authority in an 
emergency to act. We believe that these controls and this body of 
authority is well understood by the American community, their ex- 
porvrs, and their foreign purchasers. We also believe that that is 
sufficient.

O'ir experience has been, as you have heard all morning, highly 
discomforting to find the arbitrary action taken with inadequate 
justification, without sufficient consultation, without consideration 
of the cost and the effectiveness. We feel that one way to remedy 
this situation is to stop the delegation of authority at the line I 
have just drawn, giving the President sufficient authority to do all 
he needs to do. An alternate would be to ensure that a set of prin 
ciples are established within the legislation such as ensuring mean 
ingful consultation, prohibiting the extension of foreig_n policy con 
trols on a retroactive basis, prohibitions to avoid impairing existing 
contracts, and hopefully restrictions on the imposition of unilateral 
controls.

I might just take a moment more to make some specific com 
ments on your bill, Mr. Chairman.

First, we applaud the positive feature in your bill of changing 
the method of considering the criteria from merely consideration to 
requiring a formal determination. We think this represents a sig 
nificant effort to achieve a more thorough analysis, a real analysis,
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of the cost and hopefully the effectiveness of what we are trying to 
do—prior to the imposition of controls.

We are pleased that you have added the requirement that other 
countries should support our controls. We hope you would consider 
strengthening that criteria by making it more than just support. 
Too often our competitors are delighted to support our suicidal uni 
lateral action while they go out and take the business. We hope 
you would consider providing that support means agreement with 
and parallel control by all other trading competitors in the same 
sectors that are being controlled by the United States.

Interestingly, you seem to have deleted from the existing set of 
criteria one which requires the President to consider the foreign 
policy consequences of riot imposing controls. It's an interesting 
concept. We would suggest that you consider returning that to a 
determination and perhaps adding to it a requirement for the 
President to determine that export controls—export controls, em 
phasis on the export—are required to achieve the intended foreign 
policy purpose and that no other form of political or economic 
action would have reached the desired effect.

We also applaud as a step in the right direction the language in 
your bill which would provide an element of sanctity of contract. 
This would bring us close to the level of protection accorded to the 
farming community. We hope you will include in legislative history 
or elsewhere due recognition to the fact that industrial sector con 
tracts tend to be much longer term than those of the agricultural 
community and therefore more special attention has to be given to 
them.

PRESIDENTIAL EXEMPTIONS

Finally, with respect to ycur bill, we would ask you to reconsider 
somewhat the provision that would require the President to prohib 
it imports from a country which is a subject of foreign policy 
export controls. Your bill also would give him at the same time the 
authority to make all the exemptions he Wishes. We would not like 
to see an automatic trigger of import controls at the same time 
export controls are being imposed. We would much rather have the 
Congress or the President have the flexibility to impose the right 
set of controls when absolutely necessary, import controls, export 
controls, financial controls, et cetera. We hope none will be neces 
sary because, in my judgment, the case has never been made for 
the deployment of any economic tool as effective in achieving a for 
eign policy goal. We hope Congress will be the ones to make that 
judgment.

If I might make a very short and final note, we have been talk 
ing a lot about sanctity of contracts and the process by which the 
controls are imposed. This seems to me to suggest that I hope you 
will consider the entire question of due process and judicial review 
in this act.

Just as in 1979, a major step was made in segregating foreign 
policy control authority from national security authority, so also 
was there in that act an effort made to encourage the executive 
branch to deal with due process issues. But a continued exemption 
from judicial review, we think from a business viewpoint as well as

20-617 0-83-34
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a legal viewpoint, is an important area where the level of justice 
and due process that is currently underway is at a stone age level. 
We are not seeking a high level of sophistication in due process 
paralleling our high tech industry, but let's just bring it up to 
tribal justice. We would be pleased with that. It's embarrasing as a 
nation, as we saw last summer, to find foreign companies being 
shut out of business in the United States without any judicial proc 
ess at all on an ex parte basis. There are a whole series of recom 
mendations which we can make at the appropriate time. I just urge 
you to look at that issue. 

[Complete statement follows:]
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STATEMENT 
on

TENSION AND REVISION OF THE EXPORT ADMINISTRATION ACT OF 1979
before the 

SUBCOMMITTEE ON INTERNATIONAL FINANCE AND MONETARY POLICY
of the 

SENATE COMMITTEE ON BANKING, HOUSING XI? 'JRUA" :.<--'•.:'?
for the 

CHAMBER OF COMMERCE OF THE UNITED STATES
by

Arthur T. Downey 
March 16, 1963

Mr. Chairman, I am Arthur T. Downey, partner in the Washington office 
of the law firm of Sutherland, Asbill and Brennan. Prior to this position, I 
was responsible for the administration of the United States' export control 
process as Deputy Assistant Secretary of Commerce for East-West Trade. In 
addition to my private legal practice, I am also chairman of the U.S. Chamber 
of Commerce's Task Force on Trade with the Nonmarket Economies, the unit 
responsible for formulating the Chamber's positions on East-West trade policy.

I am pleased, Mr. Chairman, that you have called hearings on the foreign 
policy controls section of the Export Administration Act (EAA) and that you have 
given me the opportunity to testify on behalf of the Chamber on thi» most im 
portant subject. As you are aware, the Chamber is the world's largest business 
association with a membership of over 23O,OOO small, medium and large busi 
nesses, trade and professional associations, and state and local Chambers.

In the course of the last several years/ the U.S. Chamber of Coronerce 
has repeatedly expressed its concern over this country's propensity to control 
unilaterally , for foreign policy purposes, the export of goods and technology. 
Since enactment of the EAA, such controls have cost the United Stat«s billions
of aollars in export sales and tens of thousands of real and potential jobs.
Most damagingly, the United States has suffered significant harm to its
reputation for commercial reliability, while concomitantly encouraging the
creation of long-term foreign competition.

Paradoxically, this has occurred at the same tijne our government 
has attempted to educate U.S. business as to the importance of exports for the 
economic well-being of our country. The result has been continued uncertainty
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within both the agricultural and industrial communities and a frustration 

over what many see as undue regulation of the marketplace. While we 

hesitate, our trading competitors aggressively promote their exports around

tho world, incl'j-?'-.* ^.c Unite-? Ftatos.

Earlier this month, in a much welcomed speech, President Reagan 

referred to a "S2 trillion market abroad" and "a chance to create millions 

of jobs and more income security for our people" through an expanded national 

export program. As the President noted, four out of five new manufacturing 

jobs created in the last five years were in export-related industries. The 

President also correctly noted that 90 percent of American manufacturers, 

especially small and medium-sized firms, do not export at all.

In his speech, President Reagan outlined a plan to meet the trade 
challenges before us. Included in this plan are government efforts "to en 
hance the ability of U.S. producers and industries to compete on a fair and 
equal basis in the international marketplace." In this regard, the President 
noted the disincentive to export expansion created by U.S. controls on the 
export of technology, and referred positively to this Administration's success 
in eliminating a backlog of 2,OOO export license applications rna in relaxing 
export controls on low-technology items.

We applaud these efforts and, in particular, the personal commitment 
the President has made to export expansion through freer trade. We welcome 
the President's offer to work with American business and it is in 
this spirit that we offer our comments this morning. There is likely no other 
area of such importance in which to begin this joint effort than the adminis 
tration of our country's exports.

Tjie Rej-lj-jj-os^of the Present In_ter_na_ticinal Econo^ic^System

During this year's reauthorization process, it is important that we 

dispel certain myths regarding our position in the world economic system 

which have impaired the effective implementation of the EAA. Thsse points 

were discussed by Kempton Jenkins, Vice President of Armco Inc., during recent 

hearings before the House Foreign Affairs Committee and are worthy of repetition.
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First is the view of the United States as the predominant supplier 

c<f equipment and technology. This view is a residue of the days when the 

United States was the preeminent economic power of the world. Although 

this no longer is the case, policyma>ers in this country h-.-o exhibited an 

increasing tendency to use export controls as a means to further political 

ideals without a careful assessment of foreign availability and, conse 

quently, the costs or effectiveness of these decisions.

Second is the misconception that the Soviets and other potential 

adversaries are uniquely dependent upon Western technology. In fact, they 

are part of a real world in which we are, to differing degrees, all inter 

dependent. Our Western competitors' and the Soviets' ability to channel 

resources into the development of specific technology is clear. Thus, 

the threat of export sanctions has led inevitably to investment in, and 

development of, the technology or product in question.

Third, corporations are not merely institutions. They encompass 

the workers, shareholders and communities in which they are located. This 

point was brought home to Congress during testimony last summer by the UAW 

representative from Springfield, Illinois, who aptly described the strains 

and dislocations caused to cities, such as Springfield, by non-security 

trade embargoes.

Finally, Mr. Chairman, we should deal with the myth that unilateral 

action by the United states is an act of strength and leadership. Any uni 

lateral U.S. action that weakens alliance unity diminishes a most important 

strategic Western advantage and sends a signal to Moscow of weakness, not 

strength.

The Long-Term Cost to the United atates of unilateral Export Controls

Any discussion of the realities of the world marketplace must 

begin with the experiences of the U.S. agricultural community as a 

result of the administration of export controls. The United States has 

lost important shares of the world's agricultural markets in recent years, 

as a result of the imposition of unilateral agricultural export controls.
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Through such controls, the United States has provided the incentives for 

the creation of a permanent foreign competition. This w^s as evident ten 

years aao when an embargo on U.S. soybean exports led Brazil to increase 

jobctantially its rcy:1. ^rc^u^tin r. ."ind subsec-Je fitly to beccr.? z najor force 

in world markets, as it is today following the 1980 agricultural embargo 

against the USSR. As President Reagan pointed out on January 11 before 

the American Farm Bureau Federation, following the 198O grain embargo, our 

74 percent share of the Soviet market plummeted to 3O percent. This is 

particularly devastating in a period when we have massive surpluses in 

storage facilities around the country.

Leaders in the agricultural sector agree that the cumulative cost 

of the grain embargo to the United states has already exceeded $40 billion, 

and continues to grow. Coming at a time of perilous balance in the fragile 

agricultural market place, the unprecedented and ill-considered grain embargo 

of 1980 sparked a financial chain reaction. It affected planting, rail 

transportation, grain storage facilities, agricultural equipment purchases 

(International Harvester points to it as a major catalyst in its decline), 

farmbelt banking and insurance, grain mills, and on and on.

The recent Caterpillar experience with unilateral, non-security 

export controls on pipelayers is another graphic illustration. One need 

only examine what happened to Caterpillar's sales and those of Komatsu, 

its major international competitor, to the Soviet Union since mid-1978 

when foreign policy export controls were placed on oil and natural gas 

equipment. Prior to mid-1978. Caterpillar dominated the Soviet market 

for large machines, supplying 85 percent of the market. Since the 

imposition of sanctions, the reversal has been dramatic. Komatsu now 

holds an 85 percent share of a rapidly growing market. Had Caterpillar 

maintained the share of business it held before the sanctions, as 

much as $4OO million of additional U.S. exports and 12,000 man-years of 

employment at Caterpillar and its suppliers could have been generated. 

Follow-up sales of replacement parts would probably have added another 

25 percent or $100 million in exports and 3,COO jobs. In view of the 

fact that these foreign policy export controls did not seriously dis 

advantage the Soviets, this seems an expensive price for Peoria and 

other communities to pay.
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The U.S. aerospace industry has also incurred substantial costs 

as a result of the imposition of foreign policy export controls. One 

U.S. manufacturer alone estimates that it has lost $1 billion in the 

Middle East because the company is viewed as an unreliable supplier due 

to the proliferation of U.S. foreign policy export controls since en 

actment of the 1979 Act. An increasing number of customers are now 

requiring U.S. aircraft manufacturers to guarantee export licenses. Due 

to delays in licensing or through the cancellation of export licenses, 

U.S. manufacturers have had to repay to their customers progress payments, 

together with substantial interest penalties. In the case of contract 

cancellations, the manufacturer must also sustain the cost of modification 

of the aircraft for resale. This may run over SI million per 

airplane. The affected U.S. firms must also pay substantial storage costs, 

for in many instances up to two years, as well as the costs of keeping the 

aircraft in operating condition. We must recognize that the transfer of 

business from U.S. aircraft producers to our European competition does not 

advance U.S. foreign policy; it erodes U.S. aerospace capacity.

The experiences of Annco Incorporated point to similar conclusions. 

After almost four years of technical and commercial negotiations, Armco and 

Nippon Steel Corporation signed in December 1979 a contract with the Soviets 

valued at $353 million. The contract provided that Armco and Nippon would 

supply technology, engineering services and equipment to build a plant in 

Novolipetsk for the manufacture of electrical steel. The U.S. portion of 

the contract was valued at $1OO million. At the time of the contract 

signing, Armco had received 94 percent of all necessary licenses from the 

U.S. government. In January 1980, following the Soviet invasion of 

Afghanistan, President Carter suspended all export licenses for the Soviet 

Union. In April, the Armco contract was terminated by the Soviets because 

Armco's export licenses had not yet been reinstated. In August, Creusot- 

Loire of Prance signed a substantially similar contract with the Soviets 

despite "assurances" from the French government that they would not take 

over contracts from American firms. As a result, Armco lost $6.5 million 

in negotiating expenses, S16.7 .million in profits, and 52O-30 million in 

future spare parts orders, as well as the chance to participate in
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the next phase of the plant development. Most innortantly, the United 

States lost S1OO million in exports and some 4.OOO jobs.

The realities of the world fiis systcn also Ir-jr,--^-: st,.'i>: r; ;'y -, 1 •;•:-*• 

when we examine the effects export sanctions have had on the American oil and 

qas equipment industry. Today we are witnessing widespread foreign production 

of advanced oil and gas equipment where a few years ago the United States 

was the sole supplier of advanced systems. In this regard, we should not 

delude ourselves over Soviet abilities to get these goods elsewhere in the 

world or their own capabilities to produce similar equipment. The Soviets 

are now perfecting their own technologies to produce oil and gas equipment, 

including compressors for use on natural gas pipelines. As a result, 

we are rapidly losing markets traditionally dominated by U.S. oil 

and gas equipment firms. Lost markets have translated into 

declining earnings and major constraints on research and development, 

all of which raises major concerns as to the international competitiveness 

of this U.S. industry in the years to come.

Foreign Policy Export Controls

The issue facing Congress as it reviews Section 6 of the 
EAA is how to fashion the most effective set of economic tools to 
assist the President in the implementation of this country's foreign 
policy. Furthermore, it is crucial that Congress devise a mechanism 
to assess more accurately the likely costs and effectiveness of the 

use of these economic tools.

The Chamber recognizes that the President must be able on his own — 
without further Congressional action — to restrict exports in order to 
fulfill obligations of the United States pursuant to international agree 

ments . By their nature, controls imposed under this authority are 

multilateral in character.

In addition to this export control authority, the 19/9 Act pro 
vides the President with authority to restrict the export of crime control
and detection instruments to certain countries. The Chamber supports
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these controls, which together with those provided for under separate 

legislative authority, constitute a body of law well understood by both 

American exporters and their foreign purchasers.

However, the Export Administration Act of 1979 also provides broad 

authority to control exports in order to further significantly the foreign 

policy of the United States. In recent years, this authority has been 

arbitrarily invoked with inadeqyate justification, without significant 

consultation and without adequate consideration of the effectiveness of 

export sanctions or the long-term cost to U.S. economic well-being.

To remedy this situation, in the absence of an international emergency, 

Congress should require that, prior to the imposition of foreign policy 

controls, meaningful consultations with the private sector and Congress must 

be undertaken to determine the full extent of the costs of these controls to 

the United States. The Act should prohibit the extension of export controls 

for foreign policy purposes on a retroactive basis to foreign companies, 

including U.S. foreign subsidiaries and the licensees of U.S. corporations. 

It should prohibit the imposition of foreign policy export controls so as to 

impair existing contracts, and, above all, it should provide specific re 

strictions against the imposition of unilateral export controls, given the 

futility and costs of such actions.

One way to achieve these principles would be to require that the 

President seek specific legislative authority, along the lines of the crime 

equipment controls, prior to the imposition of any new foreign policy controls. 

Special legislation -- such as occurred with the Uganda sanctions in 1978 — 

could give the President clear authority to draw upon the full range of economic 

interactions, including imports and financial transactions, as well as exports. 

This would relieve the vital and vulnerable export sector from carrying the 

brunt of economic sanctions. This would also provide business, unions and other 

affected groups the full opportunity to express their views during the 

legislative process. It would also produce a solidly based foreign policy 

initiative, representing a full national statement, not simply a hasty 

act by the Executive Branch.
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Another approach to this same goal would be to provide, in the 

absence of an international emergency, a forum to give the public an oppor 

tunity to consult with the Administration and Congress prior to the imposition 

of a foreign policy export control. Rather than requiring specific legislative 

authority, the Act could require that the Executive Branch receive pubiic comment 

and submit to Congress a comprehensive cost/benefit analysis justifying the 

proposed controls pjrigr to their taking effect. Such controls could expire 

after a six month period unless renewed following the same rigorous requirements 

for their imposition.

Whatever procedure is ultimately adopted. Congress must not lose sight 

of the general principles of contract sanctity, the avoidance of extraterritorial 

applications, and the requirement for multilateral controls, advanced consul 

tations, a rigorous cost/benefit analysis, and assurance that export trade re 

strictions are imposed only when necessary to achieve a genuinely significant 

and fundamental foreign policy goal. These principles must be recognized in 

legislation so that an export control law that defends our international 

political interests will not undermine or- competitiveness in international trade 

and erode our reputation for commercial reliability at a serious cost to U.S. 

economic well-being.

S.397, Export Administration Act Amendments of 1983

Commenting briefly on legislation currently before this body, we 

commend you, Mr. Chairman/ as well as Senator Garn, for the serious attention 

you have given the export administration process, as exemplified by S.397 and 

S.434. As S.434 represents a simple extension of the present foreign policy 

controls authority, I would like to focus my comments on S.397.

As the events of the last five years have clearly indicated, unilateral 

foreign policy controls in situations where alternate suppliers exist impact 

almost exclusively on U.S. exporters. Again, thera may be times when, regard 

less of foreign availability, as in the case of crime control and detection 

instruments, the United states may wish to place controls on the exports of 

specific items. It is important, however, that there be a consensus behind
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the imposition of such controls rather than have them serve as a source 
of division between the Executive Branch on the one hand and Congress 
and business community on the other.

A positive feature of S.397 is the way in which it deals with 
the criteria that currently must be considered before the imposition of 
foreign policy export controls. By strengthening the criteria, including 
the addition of language on the extraterritorial effects of proposed 
controls, and modifying thew from a "consider" format to a "determine" 
one, the bill represents a significant effort to achieve a more thorough 
analysis of the costs of foreign policy controls pri->r to the imposition 
of such controls.

With regard to the requirement that other countries support the 
imposition or expansion of those controls invoked under the foreign policy 
controls section, we suggest that it be strengthened to require that those 
controls be imposed on a multilateral basis by the major suppliers of the 
goods or technologies in question. Such a revision would preclude situ 
ations experienced in the past where our trading competitors voiced 
support for our efforts and then proceeded to fill those orders lost by 
U.S. suppliers.

The most interesting of the criteria established in S.397 is the 
requirement that the President determine that proposed controls will not 
have an adverse effect on the United States' export performance, inter 
national competitiveness, and reputation for commercial reliability or 
an adverse effect on individual U.S. companies, their employees and the 
coonunities in which they reside. It is time that we recognized that any 
export sanction is going to have a domestic economic cost. Consequently, 
while we agree that the President must carefully weigh these costs, it is 
difficult to accept this provision as either realistic or workable.

One criterion which S.397 deletes from the present Act is con 
sideration of "the foreign policy consequences of not imposing controls." 
We suggest that a variant of this criterion be retained to require a
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oxrort action were taken. After c^r;fiderinc cth-jy for^r cf political 

and economic actions, the President should determine that export controls 

•: :-..r_-r.d i-. rr:>r t; -:;-.:»•.•: '-h.- intended fir^irn r-:"iry pur;;;: and 

that no other form of political or economic action would have a similar 

result.

By requiring that the President transmit a report to Congress on 

his determinations no later than the date on which controls are imposed, 

S.397 represents a serious effort to achieve a more meaningful consultative 

mechanism between the Executive Branch and Congress. This mechanism should 

be even further reiined and strengthened to ensure that the consultation • 

process is in motion well in advance of decisions to impose foreign policy 

export controls. It is also important that the business community become 

an integral part of this process. If previous consultations with industry 

advisory groups are indicative of the future, strict guidelines need to be 

included in the Act, as well as the legislative history of the Act.

S.397 also provides that foreign policy export controls "shall 
not apply to exports pursuant to a contract or other agreement entered 
into prior to the imposition of such controls." We applaud this language. 
It is a step in the right direction toward giving U.S. industry similar 
protections to those achieved for the farm community through the Commodity 
Futures Trading Commission legislation.

However, we caution that, unlike agricultural commodity contracts, 

contracts for the sale of industrial equipment and technology are frequently 

long-term and may require years of implementation. Technology transfer, in 

particular, is generally an ongoing process and may require several export 

licenses and license renewals. Any interruption of this process would have 

major consequences for the entire contract. It is, therefore, important 

that any contract sanctity provision recognize this long-';erm nature of 

industrial cooperation, without long-term protection in the EAA, our 

Western trading partners will continue to look upon the United States as 

an unreliable supplier of technology.
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Ar,;*_r.cr arcs that deserves cc.^?iieraticr. i<- t/.i c---?ticn of judicial re 

view. We do not suggest that the Courts review questions of foreign policy. However, 

w. do feel that the Courts have a proper role in reviewing whether 

---inistrative determinations were s-jp^orted by evicerce cr f, loast 

were not arbitrary and capricious. :r. t--ie enforcement area, we witnessed 

last summer, following the extraterritorial application of oil and gas 

equipment controls, the costs and unintended difficulties created by 

the lack of judicial review in the export administration process.

Judicial review need not retard the export control process. 

Rather, it can strengthen the integrity of the export control process by 

making provision for firms seeking relief from arbitrary and capricious 

administrative decisions. In this regard, we propose that the Act pro 

vide exporters a right to appeal to independent or judicial authorities 

Department of Commerce administrative decisions, including statutory 

procedural requirements and administrative penalties.

Finally, we question the provision in S.397 requiring the President 

to prohibit all imports from a country that is the subject of U.S. foreign 

policy export controls, while at the sane time giving the President 

authority to make sweeping exemptions. Export controls should not 

necessarily trigger import restrictions, particularly as the target of 

a foreign policy export control nay be purposely limited, such as in the 

case of crime equipment* To mandate iinport controls or export controls 

would needlessly impair the President's flexibility to use the most 

appropriate mix of economic tools before him.

Conclusion

We applaud the Administration's "new priority for trade" as out 

lined in the President's State of the Union address. It is time that we 

all worked together to restore U.S. leadership in world trade. To this 

end, it is crucial that we strengthen the reputation of the United States 

as a reliable supplier and competitive trader operating under a clearly
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defined and internationally recognized system of export incentives and 
export controls.

"his will require, above all, that the United States re-assort its 
position of leadership within the Western Alliance, working with our 
allies to refine and improve Western trade practices and controls. For 
the United States, meeting this challenge will require a joint effort 
by the public and private sectors.

In conclusion, we wish to underline the fact .hat -:bd business 
community and specifically the Chamber is dedicated to protecting the 
security interests of the United States. A jound domestic economy is 
an essential part of these security interests. We want to work in the 
spirit of partnership with the Administration and Congress to strengthen 
this country's security and economic well-being. We thank you/ 
Mr. Chairman, and the members of i^is subcommittee for this opportunity.

Senator HEINZ. Mr. Downey, thank you very much. 
Mr. Giffen.

STATEMENT OF JAMES H. G1FFEN, CHAIRMAN, NEW YORK DIS 
TRICT EXPORT COUNCIL, CORPORATE VICE PRESIDENT-COR 
PORATE STRATEGY & DEVELOPMENT, ARMCO, INC.
[Complete statement follows:]
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Statement of

James H. Giffen

Corporate Vice President

Armco Inc.

Mr. Chairman, members of the subcommittee, my name is James H. 
Giffen. I an Corporate Vice President-Corporate Strategy and 
Development of Armco, Inc. and President of Ancco's foreign trading 
subsidiary, Armco International Inc. which coordinates Armco's 
•—rketing program in the planned economy countries. I am also 
Chairman of the New York District Export Council.

Mr. Chairman, in 1969, at about the same time this subcommittee was 
considering revisions to the Export Control Act of 1949, Armco 
received an inquiry from the Soviet Union concerning Armco's 
interest in selling its electrical steel technology.

In June of 1973, after we had made a preliminary determination that 
an export license might be granted for the export of the 
technology, we submitted a general proposal to Minister of Foreign 
Trade Patollchev during his visit to Washington with General 
Secretary Brezhnev.

In 1974, we concluded an aide memoire with the Ministry of Foreign 
Trade which noted the Soviets' desire to purchase and Armco's 
desire to sell the electrical steel technology previously 
requested.

On April 16, 1976, after the Soviets had defined the type of 
project they were interested in, Anrco received a specific inquiry 
and request to submit a quotation for the technology, engineering 
and equipment for an electrical steel facility to be constructed in 
the city of Novolipetsk in the Soviet Union. Because of a lack of 
United States Export-Import Bank financing for exports to the 
Soviet Union, Armco joined forces with Nippon Steel Corporation of 
Japan to make use of Japanese Export-Import Bank financing and we 
ooKmifro,) ? proposal for the Novolipetsk facility.

Between 1976 and 1979, a 40-man Armco-Nippon Steel technical and 
commercial team made hundreds of visits to the Soviet Union to 
negotiate the transaction. For example, in 1979, I personally made 
14 trips to Moscow to complete the negotiations.

On December 17, 1979, after three years, eight months and one day 
of negotiations from the date we had received the original specific 
inquiry and some ten years from the initial Soviet contact, the 
Chairman of Nippon Steel, the Chairman of Armco and I signed an 
8,000 page, 23 volume contract for $353 million.

Seven days later, the Soviets marched into Afghanistan and on 
January 11, 1980, Armco was informed that the export licenses tha*. 
had been previously granted under the authority of the Export 
Administration Act had been suspended and that no action would be 
taken on other outstanding license applications. While we formally 
terminated our contractual relationship with the Soviet Ministry of
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Foreign Trade on the project in April of 1980, we did not receive 
notice that our license was withdrawn until May of 1981.

You should understand that during the several years of 
negotiations, we had been in close competition with other European 
and Japanese companies. Our closest competitor was Creusot Loire 
of France. As soon as we terminated our discussions with the 
Soviets, representatives of Creusot Loire immediately began 
negotiations on the project even though the French government 
repeatedly informed the United States government that, in general, 
it would not allow French companies to take over executed contracts 
of American companies which had been terminated because of the 
Afghanistan sanctions and, in particular, would not allow Creusot 
Loire of France to take over the Arraco-Nippon Steel contract.

On August 1, 1980, however, the French government informed the 
United States government that it would allow Creusot Loire to do so 
and within 30 days a contract was signed between Creusot Loire and 
the Soviets on a "Novolipetsk project" which was purportedly 
different from the Arraco project. That contract is now being 
executed and the Novolipetsk electrical steel facility is being 
constructed.

With the imposition of the export controls on the Novolipetsk 
project, the United States and Japan lost over $300 million in 
positive balance of payments from the loss of the exports, as well 
as the jobs that would have been created from such exports. Armco 
and Nippon Steel lost over $40 million In capital formation and, of 
course, some $5-6 million in negotiation expenses. Furthermore, 
Armco's opportunities to sell further metallurgical technology or 
oilfield technology and equipment to the Soviets in the future was 
considerably weakened, if not totally lost. The lost jobs and 
profits resulting from the restrictions may not seem very 
significant, Mr. Chairman, but if they are not, someone should tell 
that to the 15,000 Armco employees who have been laid off in the 
last twelve months due to the current recession and to our 
shareholders.

Mr. Chairman, the cost of export restrictions and trade sanctions 
are explicit and felt immediately by the American business 
community. Many of us who are experiencing those costs appreciate 
this opportunity to review the language and implementation of the 
Export Administration Act of 1979. The key issue that must be 
addressed is whether the desired effect, result or purpose of the 
restrictions and sanctions has been, or will be, achieved and 
whether that result or purpose can be achieved on a cost effective 
basis.

Today, Mr. Chairman, I would like to limit my remarks to the 
question of how effective the restrictions or sanctions have been
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which have been established under the authority of either the 
national security or foreign policy provisions of the Act, and what 
revisions might be recommended to make the Act more effective. I 
will also make my remarks in the context of the Act's application 
to the Soviet Union.

National Security Export Controls

First, let's consider the controls which have been promulgated 
under the national security provisions of the Act.

The Export Administration Act of 1979, like its predecessor, the 
Export Control Act of 1949, makes it quite clear that it is the 
policy of the United States to use export controls to restrict the 
export of goods and technology which would make a significant 
contribution to the military potential of any other country which 
would prove detrimental to the national security of the United 
States. The only thing that is not clear is what that phrase means 
and how it should be implemented.

It is clear that the Act intends to restrict the export of any 
technology or product which is basically military in nature such as 
weapons. It is also clear to even those who hold philosophies 
which are just to the right of "Attila the Hun" that the Act is not 
intended to restrict obvious non-military items such as consumer 
goods. The key issue is, however, where do we draw the line 
between those two items? Mr. Chairman, this is not an easy issue 
to deal with because it requires subjective judgments.

The current legislation refers to exports which would make a 
significant contribution to the military potential of another 
r n..r"-r;- aid which would prove detrimental to the national security 
of the United States. The judgment as to what is "significant" is 
necessarily subjective and dependent upon the perception of the 
current political and military situation at any given time.

That, Mr. Chairman, is precisely what worries some of us in the 
business community. Those who are against any trade between the 
United States and the Soviet Union today do net necessarily need 
the foreign policy provisions of the Export Administration Act to 
limit or prevent an expansion of trade. All they need merely do is 
claim that a given political or military sitjation in the world 
caused by an adversary nation has changed the status quo in such a 
way that exports which previously had not been considered 
militarily significant are now considered to be significant.

For example, when we were notified in January of 1980 that our 
licenses for the Novolipetsk facility were to be suspended, we were

20-617 0 - 83 - 35
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left with a clear impression that they were being suspended for 
foreign policy purposes. However, when we were notified by the 
Department of Commerce that our licenses were revoked, we were told 
that they were being revoked on the grounds that "in light of the 
national security situation following the Soviet Invasion of 
Afghanistan", the export of electrical steel technology for the 
Novolipetsk facility would be "detrimental to the national security 
Interests of the United States".

Furthermore, without Congressional direction, some might argue that 
export controls should be utilized to prevent not only exports 
which significantly contribute to the military potential of the 
Soviet Union but also exports which contribute indirectly to the 
military potential through the strengthening of the Soviet economy. 
This argument is based upon the proposition that the military 
potential of the Soviet Union rests upon the technological base of 
the economy and that, therefore, no export should be allowed which 
contributes to the Soviet economy. I do not think that is, nor 
should it be the intention or the purpose of the national security 
controls of the Act.

Mr. Chairman, I would argue that the clear intent of the Act ought 
to be that export controls should be utilized to restrict exports 
which would make a direct, significant contribution to the military 
potential of the Soviet Union which would prove detrimental to the 
national security of the United States and, that controls should 
not be utilized to restrict exports which have an insignificant 
military impact and which contribute to the economic potential of 
the Soviet Union. Any export theoretically helps an importing 
country's economy. Such a standard, if adopted, would simply be no 
standard and the Executive Branch would be free to utilize their 
absolute discretion in determining what exports should be 
controlled and when.

Furthermore, if the United States is to restri- exports to the 
Soviet Union in order to prevent a contribution to its military 
potential, the United States should not act unilaterally. The 
United States should negotiate with its allies in an attempt to 
enter into a coordinated effort to prevent the export of militarily 
significant goods and technologies to the Soviet Union. Export 
controls on technologies or products which are freely available to 
the Soviet Union from Western Europe or Japan are neither 
productive nor effective from a national security standpoint. 
Therefore, such controls should be eliminated if there has been a 
determination of foreign availability.

I believe that the Department of Commerce, in consultation with 
American industry, is best suited to make the determination.
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I believe, however, that further funding Is necessary to ensure 
that the Department of Commerce is adequately staffed to make 
professional evaluations.

Finally, once those evaluations are made, American exporters should 
have a right to appeal the decision of the Department of Commerce 
to some disinterested third party, so that a proper adjudication 
and review of the facts can be made.

Foreign Policy Export Controls

While the American business community believes strongly in the 
necessity for national security controls which are properly 
designed and administered, most of us also believe that there is 
some question as to whether foreign policy controls ever have been 
or will be effective. Effectiveness must be measured in terms of 
what you are attempting to accomplish.

There are only three possible reasons why export controls should be 
utilized for foreign policy purposes.

First^. foreign policy export controls can be utilized for punitive 
purposes. For example, controls can be applied against exports to 
the Soviet Union based upon the proposition that the Soviet Union 
is the chief adversary of the United States and that we should, 
therefore, utilize sanctions to damage the Soviet Union both 
economically and militarily. Let's call a spade a spade. 
Utilizing sanctions for punitive purposes is economic warfare.

Second, foreign policy export controls can be utilized for remedial 
purposes, that is to say, controls can be used in an attempt to 
remedy a specific situation. We car: apply sanctions against the 
Soviet Union in an attempt to pressure or even coerce the Soviets 
into taking some particular action or refraining from some 
activity.

Third, foreign policy export controls can be utilized for 
declarative purposes. We can apply controls against the Soviet 
Union in an effort to make a political statement which registers 
our indignation and displeasure over certain Soviet activities. 
The controls can be aimed at the Soviet Union and/or the 
international or domestic politic.

Regardless of which purpose is chosen to justify the use of such 
controls, the question must be raised as to whether the desired 
purpose can be achieved.

To successfully utilize trade sanctions against the Soviet Union in 
an attempt to inflict punishment or induce remedial Soviet action, 
the United States must have leverage.
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No trade sanction, no embargo, no act of economic warfare has ever 
worked when the country applying the sanction or embargo did not 
have leverage* A country can only have leverage with respect to a 
second country when that second country has either an absolute need 
or the perception of an absolute need for a particular technology 
or product and no other source to obtain it from except the country 
applying the embargo*

Quite frankly, Mr. Chairman, many of us in the business community 
cannot think of any technology or product which is not available to 
the Soviets either internally or from our trading partners that do 
not join us in such sanctions that the Soviets need and which is 
fundamental to the survival of their country. If that is the case, 
many of us find it difficult to believe that trade sanctions can 
ever logically be utilized to coerce the Soviets into taking a 
particular action. Quite the contrary, it may well stiffen the 
resolve of the Soviets to do just the opposite.

It might be argued, however, that there are several technologies 
and products which the Soviets do need and which might be 
significant to the development of their economy and, if the United 
States were successful in Inducing our trading partners to join in 
a multilateral sanction involving those particular technologies or 
products, it would be harmful to the Soviets. The question is, 
will our trading partners Join us in such sanctions, and if they 
won't, what will be accomplished? If they do join us in applying 
sanctions, we will be engaged in economic warfare which will not 
only Increase international tensions but will also raise doubts, to 
the rest of the world as to the reliability of the United States 
and the West as a supplier. If they do not join us, very little 
will be accomplished except that United States business will lose 
another market to our trading partners.

Even if foreign policy controls are not used to punish the Soviets 
or coerce them into making political concessions, some would argue 
that the use of sanctions or embargos is an effective method of 
making a political statement.

Mr. Chairman, I believe that is true. I believe that the 
withdrawal of trade is a very serious matter and one which every 
country In the world would understand as being a sign of 
displeasure. However, as we all know, there are both benefits and 
economic and political costs Involved in applying trade sanctions 
and the consequences should be carefully considered before taking 
such action.

For example, as soon as sanctions are applied, the American 
business community and the United States economy experience rather 
immediate direct costs. Some argue that these costs are not very 
significant. Let's examine that Issue.
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While it is true that U.S.-Soviet trade has never been more than 
0.5% to 1.2% of total United States foreign trade, U.S.-Soviet 
trade is not necessarily insignificant.

Consider the record.

Since 1970, the United States has realized a negative balance of 
payments in its overall trade turnover in all but three years. 
During that same period, however, the United 'tates realized a 
positive balance of trade with the So"iet Union in every year. In 
fact, the positive balance of trade v.th the Soviet Union reduced 
the overall deficit by approximately 5-10% throughout the period, 
thereby strengthening the dollar and contributing to the United 
States economy.

Furthermore, while the United States had realized a net positive 
balance of approximately $450 billion (as measured in 1982 dollars) 
from its overall trade since 1914 - approximately $40 billion of 
that amount was realized from United States' trade relations with 
the Soviet Union.

There are other benefits that can be lost;

- trade with the Soviet Union leads to capital formation and 
creation of Jobs,

- trade with the Soviet Union gives the United States access to 
Soviet raw material sources and sources of energy supply, 
thereby creating less dependency on Middle East sources,

- trade with the Soviet Union helps create standardization and 
therefore dependency upon American technology and products 
for the future through sales of such products to the Soviet 
Union today, and

- trade with the Soviet Union provides the United States with 
access to new technology not available in the United States.

In addition to these obvious potential lost benefits, the United 
States business community also suffers future potential losses 
because not only the Soviet Union but also the rest of the world 
have come to look upon us as an unreliable supplier.

Finally, if unilateral controls or sanctions are applied and 
attempts are made to apply them unllaterally and exterritorially, 
we not only lose economic benefits, we lose political benefits as 
well. One of the features that differentiates the West from the 
Soviet Union and gives it the strength and resolve to cope with the 
Soviets both politically and militarily is the Alliance.
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Unilateral, exterritorial sanctions that divide the Alliance can 
only be useful to the Soviets. No good can come of it to the 
United States.

If, therefore, sanctions are to be utilized for foreign policy 
purposes upon the basis that it is an effective method of making a 
political statement, the benefits that are to be derived from 
making that statement oust be carefully analyzed. Many of us in 
the business community believe that there are more cost effective 
methods of accomplishing our goals. For example, after the 
placement of the various controls and sanctions on trade with the 
Soviet Union since 1978 and with the loss of several billion 
dollars of contracts, what have we really achieved?

Have Shcharansky or Ginzburg been released? Has Soviet immigration 
gone up or down since 1978? Have the Soviets pulled out of 
Afghanistan? Have the Soviets decreased their Influence in Poland? 
Have we stopped the Urengol pipeline?

Recommendations

Mr. Chairman, after having been involved in U.S.-Soviet trade for 
over twenty years and watching United States export policy zig zag 
depending upon the perception of one administration to the next, 
and after watching our balance of payments situation steadily 
decline, I would argue that the time has come for the United States 
to adopt a comprehensive, coordinated, and effective export policy 
toward the Soviet Union. Accordingly, I would like to make the 
following recommendations with respect to the revision and 
extension of the Export Administration Act.

A. National Security Export Controls

National security controls are absolutely necessary to the 
national security of the United States. However, the following 
recommendations are suggested to make such controls more 
effective.

1. Administration of the Act

The Department of Commerce (in consultation with other 
Interested departments and agencies of the United States 
government), Is the proper agency administering the Act. An 
Office of Strategic Trade is not necessary at this time.

What is necessary is further funding for the Department of 
Commerce to hire adequate numbers of professional and 
experienced experts to help administer the Act.
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2, Legislative Direction and Intent

a. Exports Which Contribute to Military Potential

The Act should clearly define standards that should be 
utilized by the Executive Branch in administering the Act and 
in determining which exports would significantly contribute 
to the military potential of any country which would prove 
detrimental to the national security of the United States.

Language should be drafted that makes it clear that such 
con .rols apply only to exports which both directly and 
slg; ificantly contribute to the military potential of any 
couitry. The Act should not be applied to exports simply 
because mey might contribute to a country's economy. There 
must be some military application and it must be significant. 
For example, without the export, a country could not 
accomplish some military act within some realistic time 
frame.

b. Foreign Availability

Unilateral controls should not be allowed. The determination 
of foreign availability should be a precondition before the 
imposition of such controls and the burden should be upon the 
government to prove that foreign availability does not exist 
once it has been alleged by the private sector. The 
"loophole" provided in Section AC of the Act should be 
repealed.

c. Sanction of Contracts

Once contracts have been concluded under the authority of 
general licenses or once valid licenses have been granted, 
controls or sanctions should not be allowed expose facto. As 
President Reagan has stated "there must be no question about 
our respect for contracts. We must restore confidence in the 
United States' reliability as a supplier."

d. Extraterritoriality

Foreign policy control provisions should not be applied in an 
extraterritorial manner. The recent experience with the 
Urengoi Pipeline proved the futility of such an approach. 
The Alliance suffered more than the target country.
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3. Multilateral Controls

A revised Export Administration Act should direct the 
President to enter into multilateral agreements and perhaps 
even treaties with our trading partners and to gain a common 
agreement as to what should and should not be controlled for 
national security purposes.

4. Industry Consultation

The Department of Commerce should be directed and required to 
work closely with representatives of the private sector in 
reaching a determination as to which exports should be 
controlled for national security purposes. Language should 
be added which requires a serious review with private sector 
representatives with respect to both the nature and use of 
the export and its foreign availability.

5. Administrative Review

Finally, some provision must be made to ensure the decisions 
that are made within the policy set forth in the Export 
Administration Act have been implemented fairly. Some 
provision must be made that actions taken by the Department 
of Commerce or other administrative agencies are capable of 
review by either the Congress, an independent government 
agency or the judicial branch of our government. Decisions, 
for example, with respect to foreign availability, are simply 
too subjective to be left without the spector of review.

B. Foreign Policy Export Controls

There is no necessity for the Inclusion of foreign policy 
controls within the Export Administration Act. The President 
has adequate authority to apply emergency export controls under 
the International Emergency Economic Powers Act or, 
alternatively, he can always ask Congress for legislative 
authority to Impose special controls. However, if the Congress 
in its wisdom, determines it necessary for the President to have 
the authority to apply foreign policy controls under the Export 
Administration Act, the President should, at minimum, be 
required to consult with the Congress and provide a public forum 
for comment before the application of such controls.

If he is given the authority to apply such controls for foreign 
policy purposes, the following principles should be written into 
the Act.
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1. Legislative Direction and Intent

The same direction and intent should apply to the use of foreign 
policy controls as applies to national security controls with 
respect to foreign availability, sanctity of contracts and 
extraterritoriality.

2. Industry Consultation and Cost Benefit Analysis

Since utilizing foreign policy controls for remedial or punitive 
purposes in all probability will prove futile, a careful cost 
benefit analysis must be provided for in any new revised 
legislation in consultation with the American business 
community, since it is the American business community that will 
most directly feel the effects of the use of such controls.

3. Administrative Review

The same provision for administrative review should apply to the 
administration of both national security controls and foreign 
policy controls.

Conclusion

Mr. Chairman, the United States business community believes in 
strategic arms reductions and understands there are differences 
between our two countries with respect to the method of implement- 
Ing such reductions.

The United States business community understands there are 
differences between our two countries with respect to Soviet 
actions and activities in Afghanistan, Campuchea, Poland, the 
Middle East, Southern Africa and Central and South America.

The United States business community believes in the dignity of man 
and understands that there are differences between our two 
countries with respect to each country's concept of human rights.

But the American business community asks, are foreign policy 
controls and sanctions the most cost effective method of making 
progress on these issues or, are we merely utilizing them out of a 
sense of frustration because we do not have the Imagination or 
resourcefulness to find other alternative means of dealing with the 
Soviets? When, Mr. Chairman, are we going to realize that no 
sovereign power will allow Itself to be blackmailed or bullied? If 
progress is to be made on the outstanding issues between the United 
States and the Soviet Union, we must commence serious negotiations 
on all of the Issues. Hopefully, those negotiations will begin 
soon.
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In the meantime, Mr. Chairman, we must utilize export controls for 
the purpose for which they are most effective; namely, as a 
mechanism to control (together with our Allied trading partners) 
exports which would contribute both directly and significantly to 
the military potential of the Soviet Union.

Mr. Chairman, in recent years, relations between the United States 
and the Soviet Union have been deteriorating and the prospects for 
the future are not positive. The Soviets have proven themselves to 
be both pragmatic and opportunistic and they take advantage of any 
situation whenever it has been in their best interest to do so. 
When they have been successful, it has been at least in part, 
because the United States has not been able to put competing 
priorities in perspective.

Mr. Chairman, the first priority of the United States is national 
security but, the national security is dependent upon maintaining a 
strong, military capability and a healthy and vigorous economy. We 
must strike a balance between concerns that we might well be 
exporting technology or products that contribute to the Soviet 
military potential and concerns that our regulations will be overly 
restrictive and impact the entire trade process - thereby reducing 
whatever advantages the United States might obtain from such trade.

In short, the time has come for the United States to adopt a 
cohesive and coherent foreign economic policy. The adoption of a 
revised Export Administration Act will help to fulfill that goal.

Mr. GIFFEN. Mr. Chairman, I first testified on this subject before 
this committee in 1969. After 14 years of submitting testimony on 
export control policy, I begin to ask myself, "Is anybody listening?" 
I sincerely hope so. Thank you.

Senator HEINZ. Well, Mr. Giffen, let me welcome you back again 
to the committee. Maybe you can make this your last appearance. 
Thank you.

Mr. Neely.
STATEMENT OF J. W. NEELY, PRESIDENT, PETROLEUM EQUIP. 

MENT SUPPLIERS ASSOCIATION; CHAIRMAN, SMITH INTERNA- 
TIONAL
Mr. NEELY. Thank you, Mr. Chairman. My name is Jerry Neely. 

I'm chairman of Smith International, Inc., and I'm here this morn 
ing representing the Petroleum Equipment Suppliers Association.

[Complete statement follows:]
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STATEMENT OF J. W. NEELY

PRESIDENT OF PETROLEUM EQUIPMENT SUPPLIERS ASSOCIATION 

(CHAIRMAN. SMITH INTERNATIONAL. INC.)

Executive Summary

Trade controls used as an instrument of foreign policy have been 

tremendously costly to the U.S. economy in terms of lost business, lost 

markets, and lost jobs. The long term costs are even greater, including 

loss of leadership, loss of reputation for reliability, and loss of 

opportunity for future business. In the past, the effect of unilateral 

sanctions has been to redirect trade, to catalyze the economy of the 

target nation, and to harden the resolve of its government to resist. 

Sanctions increase the isolation of the target nation, decrease its 

vulnerability to outside influence, and encourage it to draw more deeply 

on its own resources, diversifying its economy and redirecting its trade. 

Long range risks of imposing sanctions include the abandonment of the 

U.S. as an export base and the splintering of the Atlantic Alliance.

We recommend that the president's power to impose export controls 

for purposes of foreign policy be limited to the most unusual circumstances, 

and be exercised only after a compelling show of effectiveness and need. 

We recommend that Congress eliminate retroactive controls, extraterritorial 

controls, and the likelihood that sanctions will be unilaterally imposed. 

We ask the* existing criteria for imposing controls be strengthened, and 

that appropriate safeguards be written into law, so that the President 

cannot impose sanctions without due process.
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Trade Sanctions and the Bottom Line: 

Learning from the Future

Mr. Chairman, my name is J. w. Neely. I am President of the 

Petroleum Equipment Suppliers Association. PESA is a trade organization 

comprised of manufacturers and suppliers of oil and gas equipment and 

services. Our organization includes 341 companies, large and small, 

which compete in the supply of products and services in the search for 

oil and gas. A significant portion of U.S. jobs are involved in the 

annual $12 billion worth of export sales by our industry. Our members 

produce a complete spectrum of products for the oil and gas industry 

worldwide.

Recently, the oil and gas service and supply industry has served 

as ammunition in a foreign policy war. In 1978, President Carter first 

imposed selective restrictions on oil and gas equipment supplied to the 

Soviet Union. In 1979, when the Soviets invaded Afghanistan, the restric 

tions were extended. In 1961, citing Soviet interference in Poland, 

President Reagan extended the sanctions again. In 1982, new restrictions 

were imposed, this time against Libya. On June 22, 19E2, another extension 

included several especially distressing features, such as the retroactive 

application of new controls and extraterritorial jurisdiction over foreign 

subsidiaries. The trend is alarming. 'Instead of viewing export controls 

as a weapon of last resort in an arsenal of diplomatic and economic options, 

as the Business Psundtable has observed, "our Government has increasingly 

reached for the export controls weapon to fire the opening shot." yet 

the behavior of our adversaries has not changed.
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As the whipping boys of foreign policy, PESA members are vitally 

concerned about the use of trade sanctions, when, if ever, are export 

sanctions appropriate? There are four questions that need to be answered 

here. What are the costs; what are the risks; what are the benefits; 

and finally, what is the bottom line.

WHAT ME THE COSTS?

The immediate cost cf sanctions is the cost of lost business due 

to broken contracts or unconsummated sales. Recently, the cost to the 

oil and gas service and supply industry has been heavy indeed. Caterpillar 

estimates recent lost sales of about 1200 tractors and pipeiayers. 

Cooper Industries reports the foteiture of perhaps $100 million in sales 

after the June 22 sanctions. Dresser Industries estimates the loss $120 

million due to recent sanctions, a figure which translates into 2400 

jobs. The Journal of Commerce conclude:, that "U.S. firms may have already 

lost between 5500 million and SI billion in pipeline business to competitors 

in Japan and western Europe."

It is true that the larger part of the costs of pipeline sanctions 

fall on the larger suppliers—Dresser, Catepillar, and others—who presumably 

are able to stand the pain. Vet costs also fall on smaller firms and 

their suppliers, which are less able to absorb the losses. PESA represents 

341 companies. Many of these are small entrepreneural firms with under 

200 employees. These companies are characterized by innovation, creativity, 

risk. They represent the sector of our economy in which most new jobs 

ate created. Losses fall heavily on this sector, restricting opportunity
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and depressing development and growth. Economic setbacks ripplo through 

insurance, banking, netalworking equipment, and a host of other businesses 

that support our industry, taking an incalculable toll in iobs.

A few hundred million or even billion dollars might seem like a 

small price to pay to stop the Soviet pipeline. However, the pipeline 

will be build—with supplies from other countries. PESA has compiled 

a list of 600 non-U.S. suppliers of oil and gas field equipment and services. 

Virtually every item sought by the Soviets is manufactured by a supplier 

on that list. We certainly do not claim that the quality of our competitors' 

parts is equal to that of ours, but in a pinch they will do the job. 

According to a recent report in the Oil t Gas Journal, the Soviet Union's 

pipeline construction program set records for mileage completed and capacity 

added during 1982 in spite of sanctions. Obviously, unilateral trade 

sanctions cannot succeed when alternate suppliers abound; business is 

simply redirected to non-U.S. companies.

The United States has long been recognized as a world leader in 

the oil and gas service and supply industry. What is not widely recognized 

is that our lead is tentative, like a six point lead in a Superbowl game, 

and is based not on technological superiority alone, but on a combination 

of factors including service and reputation. Trade sanctions strike at 

the heart of our reputation for reliability that has been so important 

in building markets. Since the Export Administration Act was first invoked, 

PESA members have had to operate under the growing realization by customers 

and competitors alike that our business could be arbitrarily curtailed 

by government fiat. The pipeline sanctions, as Cooper Industries points
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out, "telegraphed to the wot Id that U.S. contracts can no longer be considered 

as binding commitments." Eecause export agreements often involve promises 

for the delivery of goods and services years in advance, the ability of U.S. 

firms to enter into and fulfill long term contracts has been called into 

question, weakening our competitive position. It is easy to see how the 

lead in oil and gas equipment sales and service could soon pass from the 

United States to other nations. The problem is not limited to the petroleum 

service and supply industry. Once sanctions are imposed, they taint all 

American goods with a political risk factor that erodes their marketability. 

Thus, as Alexander Trowbridge, president of the National Association of 

Manufacturers, has pointed out, "Controls that interrupt U.S. trade and 

commercial relations . . . strike at the ability of our economy to grow and 

provide employment."

The long range costs of trade sanctions are even more sobering. The 

United States is alone in the Western world in the frequent use of trade 

sanctions is an instrument of foreign policy. With investments to protect, 

U.S. companies inevitably look for ways to assure uninterrupted trade. One 

way to do this is to locate manufacturing facilities outside the United States. 

The President's Export Council has foreseen this possibility and has warned 

that the present trend may be "an initial step in the abandoning of the United

qStates as an export base." if, in an attempt to halt the trend, sanctions 

are broadened to include U.S.-origin technology, the effect will be to shift 

research and development abroad.
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WHAT ARE THE RISKS?

Primarily, sanctions against Eastern bloc countries are used as economic 

weapons to change political behavior. The risk is that sanctions might well 

have the opposite effect. The Soviet union is the world's largest producer 

of oil and gas. Already the Soviets excel in several areas related to oil 

and gas technology, including shale oil technology, coal gasification, 

ferrous and nonferrous metallurgy, power engineering, polymer chemistry, 

lasers, and welding equipment. In spite of their poor reputation as innovators, 

the Soviets possess the ability to create new technology, as demonstrated by 

their space program. Sanctions may provide the spur necessary to force the 

Soviets to innovate in other areas as well. In fact, the process has already 

begun. One of the critical needs of the Soviet Union is for high compression 

turbines necessary to complete their pipeline. The Soviets wanted G.E. equip 

ment. Yet, within three weeks of Washington's extension of the embargo in 

June, officials were declaring that Soviet versions of the high compression 

turbine had been checked out on the test benches at the Nevsky Zayod complex 

in Leningrad and found to be "superior in performance" to the equipment made 

with G.E. technology. we would be wise, of course, to take official Soviet 

pronouncements with a grain or two of salt. Nevertheless, the report lends 

credence to the hypothesis that sanctions do spur technological development 

by providing incentives that otherwise would not exist.

There are other risks ar well, including the risk of creating disruptive 

conflict among our allies. Such a conflict occurred in June of 1962 when the 

President imposed extraterritorial sanctions on U.S. subsidiaries manufacturing 

pipeline equipment in Europe. For example. Dresser France was caught between
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absolutely conflicting orders from two governments. Th» conflict quickly 

escalated to a matter of principle, with the U.S. insisting on its right 

to assert control outside its boundaries, while Ftance and other nations 

defended themselves against what has been aptly described as "a questionable 

legal and extraterritorial lunge." Similar lunges take place under the 

auspices of the Foreign Corrupt Practices Act, the Civil Rights Act of 1964, 

the Equal Employment opportunity Act of 1972, antiboycott regulations, and 

other laws which may have intended or unintended extraterritorial consequences. 

One consequence of overreaching has been to weaken our leadership position 

among Western nations and to threaten the unity of the Atlantic Alliance. 

When extraterritorial pipeline sanctions were invoked, the French and Italian 

governments announced that their firms would honor existing contracts, Great 

Britain took steps to protect its trade interests, and the West Germans 

declared that they would proceed toward completion of the pipeline. Thus, as 

Kempton Jenkins, Vice President of Government Affairs for Armco has observed, 

"one of the historic foreign policy objectives of the Soviet union, to erode 

and splinter the Western alliance, has been advanced by our own arbitrary 

action."

Trade sanctions have been imposed in hopes of delaying the Soviet military 

buildup, thus enhancing U.S. national security. The assumption is that, through 

economic leverage, we cs:i force the Soviets to divert some resources from 

military activities to prop up their consumer economy. But the economic lever 

pries both ways. One risk of export controls is that they will have a negative 

impact on ou* own economy and national security, hurting us more than they hurt

20-617 0-83-36
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the Soviet Union, The Soviets may re-deploy resources by fiat. They may 

choose, as has been observed, "to restrict civilian consumption, to enforce 

harsh internal discipline, and, under the slogans of an artificially stimu 

lated siege mentality and unbridled nationalism, to arm and arm and arm, 

regardless of the cost." in a democracy, however, a military buildup 

requires widespread assent. Trade sanctions depress tne economy, limiting 

tax receipts and curbing our ability to afford new arms, which must be paid 

for either by raising taxes or charging the costs to the national debt. As 

the National Foreign Trade Council points out, our security is increasingly 

dependent on prosperity fueled by exports. We need a strong economy to 

provide the tax base necessary to support military spending in the interests 

of defense. Trade sanctions, however, undermine the national security by 

impairing the economic health of the United States.

WHAT ARE THE BENEFITS?

The fact that sanctions arc imposed again and again in spite of their 

"onsistent failure to achieve stated objectives suggests that sanctions do 

have some benefits, though not the purported ones. Sanctions may be invoked 

in an attempt to appear firm and decisive when voters demand action. They may 

be imposed to signal displeasure with an adversary's behavior/ or to punish 

the target country. Sanctions may be imposed to spur our allies to action or 

win political support by focusing attaention on an international problem. 

Experience suggests that they do not appreciably change the behavior of the 

target country.
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THE ALTERNATIVES

In his recent study of economic sanctions published by Harvard Center 

for International Affairs, Robin Renwick has suggested that embargoes on 

imports are more effective than prohibitions on exports as a foreign policy 

instrument as distinguished from purely protectionist control.

Still another alternative is the credit weapon. The Soviet pipeline 

has been financed in part through easy credit supplied by Western European 

governments and banks. Loans made at discount rates amount to a kinc1 of 

subsidy. We, and our allies, should sell the Soviets what they need and can 

pay for, national security items excepted, but we should not subsidize the 

purchase of our own commodities, whether grain or gas lift valves.

Why use economic weapons at all? It seems likely that the goal of 

recent U.S. sanctions has been to bring the Soviet economy to its knees, 

forcing a steep downward spiral in gross national product presumably of the 

kind experienced by the United States during the Great Depression. AS Pierrc 

Rinfret in Texas Business, has shown, the facts point to the conclusion that 

"the Reagan foreign policy is dedicated to creating economic, financial, and 

political conditions within the Soviet Union and its allies which will lead to 

intern, dissent and revolution." The underlying assumption is that revolu 

tions are caused by hardship, flat as the council for a Competitive Economy 

points out, history indicates that "the Russian people are least likely to 

overthrew their rulers or replace their system with something better when they 

are economically deprived." instead, in the absence of markets, economic 

deprivation is likely to result in increased reliance on the power and resources 

of government, if we really want to pressure the Soviets to change their 

system we should practice free trade, which will raise the expectations of
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Soviet citizens by creating the promise of more wealth.

RECOMMENDATIONS

It is proposed that the Export Administration Act be revised to limit 

Presidential authority under Section Six. The President would still have 

control over exports for purposes of national security but he would be 

restricted from exercising foreign policy controls without being subject to 

public hearing and due process reflecting Congressional intent. Congress 

would have the opportunity to prevent the adoption of foreign policy controls 

inconsistent with Congressional intent. We support this proposal.

He believe it is important that the Export Administration Act continue 

to be administered by the Department of Commerce. To establish a new entity 

such as proposed in Senate Bill 434, would likely increase the use of trade 

sanctions for foreign policy purposes. Senate Bill 397, however, is a con 

structive effort to imporve the Export Administration Act. It addresses some 

of our association's concerns in the areas we outline in this testimony, however, 

we also believe that it is not overly restrictive and would not unnecessarily 

impede presidential flexability which we feel should be subject to additional 

due process safegards.

In recognition of the importance of exports, the futility of unilateral 

sanctions, the risks involved in using them, and the costs of controls in terms 

of lost business, lost markets, and lost jobs, we recommend that the President's 

power to impose export controls for foreign policy purposes be limited to the 

most unusual circumstances, and be exercised only after a compelling show of 

effectiveness and need. We recommend that Congress limit the presidential use 

of retroactive controls, extraterritorial controls, and unilaterial sanctions 

without due process and congressional oversight.
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ABSORBERS - Glycol Dehydratoi:

Adamson f. Hatchett
Creusot-Loire/Pressure Vessels Div.
C. Goldhan
Robeit Jenkins oil & Gas
Phoceenne De Metallurgie
Siirtec

ABSORBERS - Power:

Dowty Offshore Ltd. 

ABSORBERS - shock. Drilling:

Cougar Tool
Griffith Oil Tool, Ltd. 
Offshore Drilling Supplies, Ltd. 
sigma Chemie Ltd.

ABSORBERS - Shock, Vibration:

BTR Silvertown, Ltd. 
Sigma Chemie Ltd. 
T. I. Group

ACCELEROMETERS: 

Ferranti Ltd. 

ACCUMULATORS:

Creusot-Loire/Pressure Vessels Div. 
Porta-Test Mfg. Ltd.

ACCUMULATORS - Hydraulic:

Automotive Products Ltd. 
BTR silvertowr.. Ltd. 
Brisco Engineering, Ltd. 
Dowty Offshore, Ltd. 
Hydraudyne B. V. 
Industrialexportimport 
Rotator Norway

ACID - Inhibited Hydrochloric:

Chemische Fabriek Servo 
Servecio Hydrocarb
ACID - Well Stimulations

Chemische Fabriek servo 
Servecio Hydrocarb

ACTUATORS - Differential Pressure:

ACTUATORS - Valve:

Alfred Wirth & Co. KG
Automotive products. Ltd.
Barber Industries, Ltd.
Costruzioni Hydro-Pneumatic
France Operator
GEC-Elliott Control Valves, Ltd.
Kurt Kohorn, Ltd.
Lanzagorta/FIP
Rotator Norway
Savt Du Tarn
Ser *k Audco Valves

ADAPTERS - Bottom Hole Tist:

Canada Works 
Lanzagorta/FIP

ADMTERS - Flanged:

Breda Fucine
Canada
Lanzagorta/FIP

ADAPTERS - Packoff:

Canada
Canada Works 
Lanzagorta/FIP 
Venequela Oil Tool 
ADAPTERS - Tubing Head:

Breda Fucine
Canada
Lanzagorta/FIP

ADAPTERS - Wellhead:

Breda Fucine 
Canada
Lanzagorta/FIP 
Van Der Horst

ADDITIVES - Drilling Mud:

Anchor Drilling Fluids A/S
CECA 1
Hercules France S.A.
Hoechst AG
Norsk Hydro
Sachtleben Chemie
Scholten
Sign* Chevie, Ltd.

Kurt Kohorn, Ltd.
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ADDITIVES - Fracturing Fluids:
Hoechst AC 
Servecio Hydjocarb 
Sigma chemie, Ltd.

ADSORBERS:

Adamson 6 Hatchett 
Creusot-Loire/Pressure Vessels Div.

ADSORBERS - Dry Desiccant:

Robert Jenkins Oil & Gaa 
Sigma chemie, Ltd.

AGEMTS - Anti-Foaming:

Anchor Diilling Fluids A/S 
CECA II

.'hemische Fabriek Servo BV 
Sigma Cheraie, Ltd.

AGENTS - Cement:

CECA I
Sigma Chemie, Ltd.

AGENTS - Cleaning:

Chemisrhe Fabriek Servo BV 
Sigma Chemie, Ltd. 
Unitor Ships Services

AGENTS - Foaming:

CECA I
Chemische Fabriek Servo
Sigma Chemie, Ltd.

AGENTS - Friction Reducing for Oil, 
Water, Acid:

Anchor Drilling Fluids VS
CECA I
Sigma Chemie, Ltd.

AGENTS - Surface-Tension Reducing:

Anchor Drillipj Fluids A/S
CECA I
CECA II
Chemiache Fabriek Servo
Sigma Chemie, Ltd.

AGENTS - Temporary Plugging or Diverting:

CECA I
Signs Chemi.e, Ltd.

AGENTS - Water Control: 
Anchor Drilling Fluids A/S 
Chemische Fabriek Servo BV 
Hoechst AC. 
Sigma Chenie, Ltd. 
Unitor Ships Services

AGITATORS;

Bharat Heavy Electricals, Ltd. 
Dreco, Ltd.

AIDS - Navigation:

Ferranti, Ltd. 
Thomson - CSF Avs

AIR CONDITIONING - Equipment:

G K N Group
Unitor Ships Services

ALARMS - Flow:

Barber Industries, Ltd.
Rognon S. A.
Sameqa

ALARMS - Level:

Barber Industries, Ltd.
C. Ooldhan
Sanega

ALARMS - Lost Circulation:

Samega

ALLOYS - Abrasion & Corrosion Resisting:

Coopagnie 
Sandvik AB 
Vallourec Export

ALTERNATORS:

Bhcrat Heavy Electricals, Ltd. 
Elektro Union Offshore VS 
fiEC Machines 
Rognon S.A.
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AMPLIFIERS - Parametric: 

Ferrenti, Ltd. 

ANALYSIS - Reservoir:

Basset-Bretagne-Loire
Flopetrol
Geomecanique
Tesel Services, Ltd.

ANCHORS - Casing Pump:

Ceria B 
S.B.S.
A:«C.lORS - Dead Lir»:

Ceria 
Dreco, Ltd.

ANCHORS - Earth, Guy Wire, Rock: 

Ceria

ANCHORS - Hold Down:
Holland I. Cia
A/S Raufoss
S.B.S.
Vereinigte Edelstahlverke
ANCHORS - Insert Pump:
Holland & Cia
S.B.S.
Vereinigte Edelstahlwerke
ANCHORS - Multiple String:
Bruce International 
Venezuela Oil Tool
ANCHORS - Offshore Embedment:

A/S Raufoss
Bruce International
G K N Group
Haaanaka Chain Mfg. Co., Ltd.
Irgens Larsen A.S.
Linnenbank International, Inc.

ANCHORS - Tubing: 
Geomecanique 
Venezuela Oil Tool 
Vivalo
ANODES;

G K N Group

ANTENNAS:

APPARATUS - Breathing, Underwater:

Coraex Industries 
Unitor Ships Services

ARRESTORS - Flame:

C. Goldhan
Unitor Ships Services

ASSEMBLES - Wellhead Injection: 

Lanzagorta/FIP

ATTACHMENTS - Sucker Rod, Or. f. Off 
Bo Hand £ Cia 
Canada 
Ceria B
s.e.s.
ATTACHMENTS - Tubing Head: 

L£.nza Kirta/FIP 

BACTERIC iDES:

Anchor Drilling Fluids A/S 
Chemische Fahriek Servo 
sigrna Ch /nie, Ltd. 
Unitor SJiips Services

BAILEr -'i - Hydrostatic:

Fiopetrol

BALANCERS - Mud:

Anchor Drilling A/S
Kingston Instrument Co., Ltd.

BALLAST UNITS:

Anchor Drilling Fluids A/S 
Ateliers et chanteirs de Bretagne

BALLS t SEATS:
Bolland ft Cia
S.B.S.
Vereinigte Edelstahlwerke
BANDS - Protective, Tool Joint:

Lion Oil Tool

BANDS - Wire Rope 6, Cable:

G K N Group

Thomson - CSF AVS
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BARGES:

Ateliers et Chanteirs de Breta

BARITES:

Anchor Drilling Fluids A/S
CECA I
Edemsarda SpA
Noreem
Sachtleben Chemie

BARRELS - Core, Diamond:

Diamant Boaft S.A. 
J. K. Gmit & Sons

BARRELS - Core, Rotary:

Diamant Boart S.A. 
Industr ialexport

BARRELS - Core, Wire Line:

Ceria
Diamant Boart S.A.
Tesel Services, Ltd.

BARRELS - Working: 

Diamant Boart S.A. 

BARS - Hollow Rod: 

G K N Group

BARS - Sinker:

Flopetrol
Friedrich Leutert GmbH £ Co.
Hassarenti
Venezuela oil Tools

BARS - Steel:

G K N Group 
Sandvik AB 
T. I. Group

BASKETS - Bridging:

Sea Oil Services, Ltd.

BASKETS - Cementing:

J. Caslake, Ltd.
Sea Oil Services, Ltd.

BASKETS - Fishing, Cone, Junk, Magnetic, Etc:

Drillcon Industries, Ltc.
Equipetrol S.A.
Offshore Drilling Supplies Limited
Sea Oil Services, Ltd.
Tesel Services, Ltd.
Vereinigte Edelstahlwerke AG

BASKETS - Reverse Circulating

Offshore Drilling Supplies Limited 
Unitor Ships Services

BATTERIES - Offshore: 

Dowty Offshore, Ltd. 

BEACONS - Navigational:

Thomson - CSF AVS 
Thomson - CSF (DASM) 
Unitor Snipe Services

BEAM3 - Walking:

Salzgitter Maschinen

BEANS - Flow, also see Chokes:

Brisco Engineering, Ltd.
Cancda
Kingston Instrument Co., Ltd.
Lanzagorta/FIP

BELL - Diving:

Cotnex Industries

BELL - Observation, Subsea:

Conex Industries

BELTS - Derrick Safety:

Hendrik Veder
Offshore Drilling Suppliers Limited

BELTS - Rxibber

Arntz-Optibelt-KG 
Colnant Cuvelier 
Fenner & Co., Ltd., J.H. 
Industrie Pirelli S.p.A. 
Kleber-Colomkea 
Mitsuboshi Belting, Ltd.
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BELTS - Rubber (contd.)

Moller-Werke GMBH 
Pet:er-BTR, Gummiwerke AG 
Roulunds Fabriker, Ltd. 
Semperit Aktiengesellschaft 
Trelleborg, Inc. 
Wigglesworth & Co., Ltd.,

BELTS - Vacuum Filter:

CECA I
Edemsaraa SpA 
.Hercules France S.A.

BINDERS - Load:

Ansell, Jones & Co., Ltd.

BITS^ - Big Hole:

Indus trial export
SMFI/Creusot-Loire
Salzgitter
Sea Oil Services, Ltd.

BITS - Carbide Insert.

Indus trialexport 
Okgt
SMFI/Creusot-LoLre 
Sea Oil Services, Ltd. 
Tsukamoto Seiki Co, Ltd. 
BITS - Core;

Cristal Profor S.A. 
Diamant Boart S.A. 
Drilling s, Service 
Industrial & Mining Bit Mfg. 
SMFI/Creusot-Loire 
Sea Oil Services, Ltd. 
J, K. Smit & Sons

BITS - Diamond:

Cristal Profor S.A. 
Diamant Boart S.A. 
Drilling 6 Service 
Industrial & Mining Dit Mfg. 
SMFI/Creusot-Loire 
Sea O.i 1 Servi ces, Ltd. 
J. K. Smit & Sons 
Tsukamoto Seiki Co., Ltd.

BITS - Directional:

Diamant Boart S.A. 
Drilling & Service

BIT_S_ - Directional (contd.)

Okgt.
SMFI/Creasot-Loire 
Sea Oil Services, Ltd. 
J. K. Sinit & Sons
Tsukamoto Seiki Company

BITS - Down Hole Motors:

Diamant Boart S.A. 
J. K. Smit & Sons

BITS - Expanding:

Diamant Boart S.A, 
Okgt

BITS - Jet:

Drilling & Service 
SMFI/Creusot-Loire 
Sea Oil Services, Ltd. 
Tsukamoto Seiki Company

BITS - Mining:

Diamant Boart S.A. 
Drilling & Garvice 
Industrial & Mining Bit Mfg. 
Sea Oil Services, Ltd. 
J. K. Smit £ Sons 
Tsukamoto Seiki Company

BjTS_ - Percussion:

SMFi'/Creusot-Loire 

BITS - Rotary

Cristal Profor S.A, 
Diamant Boart S.A. 
Drilling & Service 
Fabriven De Venezuela 
Industrialexport 
Norsea A/S 
SMFI/Creusot-Loire 
Sea Oil Services, Ltd. 
Tsukamoto Seiki Company

BITS - Rotary and Drag:

Creu sot-Loire
Diamant Boart S.A., Machine Div.
Intreprinderia "1 Mai"
Sekiyu Sakuseiki Seisaku K. K.Tsukaraoto Seiki Company, Ltd.
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BITS - Steel Tooth Type:

Industrialexport 
SKFI/Creusct-Loire 
Tsukamoto Seiki Company 
Unitor Ships Service A/S

BLADES - Drill Bit:

Diamant Boart S.A.

BLADES - Stabilizer & Reamer:

Diamant Boart S.A.
Griffith Oil Tool, Ltd.
Lion Oil Tool
Offshore Drilling Suppliers Limited
C. H. Taylor & Co., Ltd.
Tsukamato Seiki Company

BLOCK-HOOKS:

Ansell, Jones & Co., Ltd.
Bharat Heavy Electricals, Ltd.
Hendrik Veder
Industrialexport
Lanzagorta/CM
Vereinigte Edelstahlwerke AG

BLOCKS - Brake:

Offshore Drilllir.g Supplies Limited 
Vereinigte Edelstahlwerke AG

BLOCKS - Crown:

Ansell, Jones 6 Co., Ltd.
Lanzagorta/CM
Olympic Ironworks, Ltd.

BLOCKS - Floor:

Ansell, Jones & Co., Ltd. 
Flopetrol

BLOCKS - Gin Pole:

Anaell, Jones £ Co., Ltd.
Flopetrol
Griffith Oil Tool, Ltd.

BLOCKS - Lead Impression:

Flopetrol 
Lion Oil Tool

BLOCKS - Snatch:

Ansell, Jones fi Co., Ltd. 
Bharat Heavy Electricals, Ltd. 
Hendrik Veder

BLOCKS - Traveling:

Ansell, Jones & Co., Ltd. 
Bharat Heavy Elect-ricals, Ltd. 
31ohm & Voss AG 
Industrialexport 
Lanzagorta/CM
Rauma-Repola Oy, Pori Works 
Tri-Service Machine, Ltd. 
Unitoi. Ships Service AS

BLOCKS - Tubing:

Ansell, Jones & Co., Ltd.

BLOCKS - Wire Line:

Ansell, Jones & Co., Ltd. 
Ceria
Hendrik Veder 
Industrialexport

BOATS - Tug, Tow, Crew, Cargo, Etc. 

Ateliers et Chanteirs de Bretagne 

BOLTS - Alloy Steel, Etc.:

Doncasters Mooraide, Ltd. 
Elkem-Spigerverket A/S 
G K N Group

BOLTS - Hydraulically Operated:

Doncasters Moorside. Ltd. 
G K N Group

BOWLS - Casing:

Sea Oil Services, Ltd.

BOXES - Stuffing, Pipe:
Holland & Cia 
Canada 
Flopetrol 
Seaco
Suplidora Nacional CA 
BOXES - Stuffing, Tubing: 
Bolland & Cia 
Canada 
Seaco 

, Suplidora Nacional CA
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BRAKES - Air, Drilling Rig:

T. I. Group
Vereinigte Edelstahlwerke AG

BRAKES - Disc:

Pusnes Mekaniske Verksted 
T. I. Group

BRAKES - Drawworxs, Fluid:

T. I. Group

BRAKES - Pneumatic:

Renold, Ltd. 
T. I. Group

BRAKES - Winch:

Ceria
T. I. Group

BREAKERS - Bit:

Diamant Boart S. A.
Lion Oil Tool
Sea Oil Services, Ltd.

BREAKERS - Circuit:

Elektro Union Offshore A/S

BREAKERS - Pneumatic :

Atlas Copco AB

BRUSHES - Wire:

Unitor Ships Service A/S

BUOYS:

Ateliers et Chanteirs de Bretagne 
Irgens Larser; A.S.

BUOYS - Seismic: 

Dowty Offshore, Ltd. 

BURNERS - Crude Oil:

Flopetrol
Por ta-Test Systems, Ltd.

BURNERS - Offshore Oil:

Flopetrol

BURNERS - Production Testing:

Flopetrol
Porta-Test Systems, Ltd.

BUSHINGS - Casing Head: 

Lanzagorta/FlP 

BUSHINGS - Kelly: 

Industrialexport 

BUSHINGS - Master:

Bharat Heavy Electricals, Ltd. 
Industrialexport

CABLE - Electrical:

Elektro Union Offshore A/S
Jeumont-Schneider
North Sea Exploration Services

CABLE - Electrical Handling Equipment:

Dowty Offshore, Ltd. 
Societa Cavi Pirelli

CAGES - Sub-Surface Pump:

Vereinigte Edelstahlwerke

CALIPERS - Casing fi. Tubing:

SMFI/Creusot-Loire

CALIPERS - Open Hole:

Tesel Services, Ltd,

CAMERAS - Underwater:

north Sea Exploration Services

CAPSTANS - Electric:

Ceria
Clarke Chapman, Ltd.
Wharton Engineers
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CAPSULES - Survival Offshore: 

Comex Industries 

CARBOXYMETHVLCELLULQSE :

CECA I 
Hofichst AC 
Scholten

CARRIERS - Blowout Preventers:

Ceria
A. S. Norroar

CASING - Electric Weld:

Hrtiablin & Glover Oilfield Services, Ltd.
Hoesch Roehrenwerke
Nippon Kokan
Offshore Drilling Supplies Limited
Sumitomo Metal Industries
United Casing Steel S Pipe, Ltd,
Unitor Ships Services A/S

CASING - Fiberglass:

Hamblin & Glover Oilfield Services, Ltd. 
Sepma

- Flush J° lnt

The Algoma Steel Corp.
HaJnblin £. Glover Oilfield Services, Ltd.
Nippon Steel Corp.
Vallourec Export

CASING - Integral Joint:

The Algoma Steel Corp.
British Steel Corp.
Dalmine
Hamblin & Glover Oilfield Services, Ltd.
Mannesmannrohren-Werke
Nippon Steel Corp.
Vallourec Export

CASING - Oil & Gas Well:

The Algoma Steel Corp.
British Steel Corp.
Dalmine
G K N Group
Hamblin & Glover Oilfield Services, Ltd.
Hoesch Roehrenwerke
Kawasaki Steel Corp.
Mannesmannrohren - Werke

CASING - Oil & Gas Well: (contd.)

Nippon Kokan
Offshore Drilling Suppliers Limited 
Sumitomo Metal Industries 
Vallourec Export

CASING - Shot Hole:

British Steel Corp.
Hamblin & Glover Oilfield Services, Ltd.
Nippon Steel Corp.

CASING - Slip Joint:

Dalmine
Hamblin & Glover Oilfield Services, Ltd.

CASING - Spiral Grooved:

Hamblin & Glover Oilfield Services, Ltd.

CASING - Spiral Welded:

Hamblin 6 Glover OilfieM Services, Ltd. 
Hoesch Roehrenwerke 
Nippon Steel Corp.

CATCHERS - Junk :

Offshore Drilling Suppliers Limited 
Tesel services. Ltd. 
Venezuela Gil Tool

CATWQRKS :

Lanzagorta/CM

CELLS - Calibrating:

Flopetrol

CEMENT - Gel:

CECA I

CEMENT - Gypsum:

CECA I

CEMENT - High Density:

CECA I

CEMENT - Low Water Loss:

CECA I

20-617 0-83-37
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CEMENT - Low Density:

CECA I 
Italcementi

CEMENT - Well, Retarded:

CECA I
Italcementi
Norcem

CEMENTING - Squipment:

CVB Industrial Metanica 
Equi-Petrol

CEMENTIHG-LINER; 

Sea Oil Services. Ltd. 

CEMENTING - Turbulent Flow: 

Sea Oil Services, Ltd. 

CEHTRALIZERS - Casing:
J. Caslake, Ltd.
Offshore Drilling Suppliers LimitedRegal Industrial Rubber C.A.Sea Oil Services, Ltd.
Silvio Ballerini s C.
Site Oil Tools, Ltd.
CENTRALIZERS - Contact: 

Sea oil Services, Ltd. 

CENTRALIZERS - Directional Hole:

J. Caslake, Ltd.
Sea Oil Services, Ltd.

CENTRALIZERE - Drill Pipe:
Regal Industrial Rubber C.A. Sea Oil Services, Ltd.
CENTRALIZERS - Liner:
J. Caslake, Ltd.
Regal Industrial Rubber C.A.Sea Oil services, Ltd.
r "NTRALIZERS - Multiple string: 
Sea Oil Services, Ltd. 

CENTRALIZERS - Tubing:
J. Caslake, Ltd.
Regal Industrial Rubber C.A.Sea Oil Services, Ltd.

CHAIN t SPROCKETS:

Amsted-siemag Kette GmbH 
Bharat Heavy Electricals, Ltd. Compagnie Des Transmissions Meca.iiques Daido Kogyo Co., Ltd. 
Ewart Chainbalt Co. , Ltd. 
Franz Kohmaier K.G. 
Pulton Chain Co., Inc. 
Tsubakimoto Chain Mfg. Co., Ltd.

CHAINS - Hoist s Drive:

ceria 
Hendrik Veder

CHAINS - Mooring:

Bulten-Kanthal AB
Hamanaka chaim Mfg. Co., Ltd.Japan Mechanical Chain Mfg. Co.Ljusne (LW) Chain
Nippon Chain s Anchor Co., Ltd.Norbrit-Pickering Limited
Vicinay, S.A.

CHAINS - Roller:

Amsted-Siemag Ke'te 
Renald, Ltd. 
Sedis Industrie

CHAINS - Spinning:

Offshore Drilling Supplies Limited

CHAMBERS - Hyperbaric:

Comex Industries

CHAMBERS - Recompression: 
Comex Industries

CHART READERS;
Friedrich Leutert GmbH s Co.

CHARTS - Bottom Hole Pressure Guage: Friedrich Leutert GmbH & Co.

CHEMICALS: 
Empresos Mito Juan

CHEMICALS - Corrosion Inhibiting: CECA I 
CECA II 
Hoechst AC
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CHEMICALS - Corrosion Inhibiting (contd.) CHEMICALS - Scale Preventive:

Chemische Fabriek Servo 
Unitor Ships Services A/S

CHEMICALS - Demulsifying:

Anchor Drilling Fluids A/S
CECA I
CECA II
Chemische Fabriek Servo
Hoechst AG
Unitor Ships Service A/S

CHEMICAL'S - Desalting:

Anchor Drilling Fluid A/S
CECA II
Chemische Fabriek Servo
Hoechst AG
Sigma Chemie, Ltd.

CHEMICALS - Formation Stabilizers:

CECA II 
Hoechst AG

CHEMICALS - Hydrate Preventions:

Anchor Drilling Fluids A/S
Hoechst AG
Sigma Chemie, Ltd.

CHEMICALS - Mud Removal Dispersant: 

CECA I

CHEMICALS - Paraffin Inhibitor:

CECA II
Chemische Fabriek Servo

CHEMICALS - Paraffin Removing:

CECA II
Chemische Fabriek Servo

CHEHICALf - Polymers:

Anchor Drilling Fluids A/S
CECA I
CEC* II
Chemische Fabriek Servo BV
Hoechst AG
Scholten
Sigma Chemie, Ltd.

CECA II
Oheraische Fabriek Servo

CHEMICALS - Waterflood:

Chejnische Fabriek Servo 
Hoechst AG

CHOKES - Adjustable:

Breda Fucine
Canada
Kurt Kohorn, Ltd.
Lanzagorta/FIP

CHOKES - Automatic: 

Kurt Kohorn, Ltd. 

CHOKES - Bottom Hole:

Kurt Kohorn, Ltd. 
Seaco

CHOKES - Heater:

Kurt Kohorn, Ltd. 
Lanzagorta/FIP

CHOKES - Hydraulically Operated:

Brisco Engineering, Ltd. 
Kurt Kohorn, Ltd.

CHOKES - Plug, Pumpdown: 

Kurt Kohorn, Ltd. 

CHCKES - Positive:

Breda Fucine
Canada
Lanzagorta/FIP

CHROMATOGRAPHS:

Samega

CLAMPS - Cable:

Ceria
United Ropeworks

10



572

CLAMPS - Casing:

J. Caslake, Ltd.

CLAhPS - Deadline Anchor:

Ceria

CLAMPS - Pipe:

CLUTCHES - Air Actuated:

Renold, Ltd. 
T. I. Group

CLUTCHES - Friction:

T. I. Group

CLUTCHES - Hydraulic:Creu'jt-Loire Energie Developments
Hydraudyne B.v. G Phoceenne De Metallurgie T. I. GroupKurt Kohorn, Ltd.

CLAMPS - Pipe Repair:

Ceria
Kurt Kohorn. Ltd.
Phoceenne De Metallurgie

CLAMPS - Polished Rod:

Ceria a

CLAMPS - Safety:

Vereinigte Edelstahlwerke

CLAM'S - Tubing:

T. Z. Group

CLAMPS - Wireline:

Ceria
United Ropevorks

CLEAHERS - Cold Hater: 

Unitor Ships Service A/S 

CLEANERS - Detergent:

Cheaischa Pabriek Servo 
Unitor Ships Service A/S

CLOCKS - Bottosi Hole Gace: 

Friedrich Leutert CHbH ( Co.

CLOTH IMG - Coveralls, Pant*, Shirts, 
Jackets:

Unitor Ships Service K/S

CLUTCHES - Mechanical:

T. I. Group

COATINGS - Drill Pipe:

Hoechst >\G

COATINGS - Pipe Protective:

CECA II
Hoechst AG
Hoesch Roehrenwerke

COATINGS - Plastic:

Manneonannrohren-tferke 

COATINGS - Thread: 

Unitor Ships Service A/S 

COATINGS - Tubing: 

Sofresid 

COCKS - Kelly:

Hermann von Rautenkranr, Internationale
Tiefbohr CnbH £ Co., KG, ITAG 

Offshore Drilling Suppliers LiAited 
SMF Interaational, Group Creucot-Loire

COLLARS - Baffle:

Sea Oil Services, Ltd. 
Site Oil Tool, Ltd.

COLLARS - Casing Fill-Up:

Equipetrol S.A-
Sea Oil Services, Ltd.
Site Oil Tool, Ltd.
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COLLARS - Cementing: 

Sea Oil Services, Ltd. 

COLLARS - Die: 

Sea Oil Services, Ltd. 

COLLARS - Drill:

Breda Fucine
Equipetrol S.A.
G K N Group
Itag Celle
Lion Oil Tool
Offshore Drilling Supplies Lijnited
SUFI/ Marep
Sea oil Services, Ltd.
C. H. Taylor & Co., Ltd.
van Der Horst
vereinigte Edelstahlwerke

COLLARS - Drill, Grooved:

Breda Fucine
SUFI/ Marep
Sea Oil Services, Ltd.
C. H. Taylor t Co., Ltd.
Vereinigte Edelstahlwerke

COLLARS - Drill, L»rgi> Diameter:

Breda Fucine
G K N Group
Lion Oil Tool
SKFI/Marep
Sea Oil Services, Ltd.
C. H. Taylor I Co., Ltd.

COLLARS - Drill, Spiral Grooved:

Breda Fucine
G K N Group
SMFI/Marep
Sea oil Services, Ltd.
C. H. Taylor t Co., Ltd.
Vereinigte Edelstahlwerke

COLLARS - Drill, Square:

Breda Fucine
SMFI/Marep
Vereinigte Edelstahlwerke

COLLARS - Float:

Equipetrol S.A.
Sea Oil Services, Ltd.
Site Oil Tool, Ltd.

COLLARS - Formation Pack-Off: 

Sea Oil Services, Ltd. 

COLLARS - Side Opening: 

Sea Oil Services, Ltd. 

COLLARS - Stop: 

J. Caslake, Ltd. 

COLLARS - Substitute:

Lion Oil Tool
SKFI/Marep
Sea Oil Services, Ltd.
C. H. Taylor £ Co., Ltd.

COLLARS - Survey, Non-Magnetic:

SMFI/Marep
Sea Oil Services, Ltd.
vereinigte Edelstahlw«rke

COLLARS - Tubing:

Sea Oil Services, Ltd.

COL'iMNS - Fractionating:

Creosot-Loire/Pressure Vessels Div. 
Mothervell Bridge Group

COMPENSATORS - Crane Load:

Ateliers et Chanteirs De Bretagne
Ceria
Hydraudyne 8.V.

COMPENSATORS - Motion, Floating Drilling Vessels:

Ateliers et Chanteirs de Bretagne 
GET Mechanical Handling 
Van Der Horst Asia Pte., Ltd. 
Wharton Ena'neers

12
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COMPLETIONS - Sub-Sea:

Ateliers et Chanteirs de Bretagne
Conex Seal
Flopetrol
Seaco
Site Oil Tools, Ltd.

COMPLETIONS - Wireline:

Flopetrol 
Scaco

COMPOUNDS - Dravworks:

Zndustrialexport 
Alfred Hirth t Co. KG

COMPRESSORS - Air:

Thonassen
Unltor ships Service A/S

COMPRESSORS - Air Portable:

Atlas Copco AB
CECA I
Unitor Ships Service A/S

COMPRESSORS - Centrifugal:

Creusot-Loire Compressor*
Thomassen
Unitor Ships Service A/S

COMPRESSORS - Gas:

Bharat Heavy Eleetricals, Ltd. 
Creusot-Loire Conpressors 
Thomassen

COMPRESSORS - Gas Engine: 

Creusot-Loire Compressors 

COMPRESSORS - Integral:

Creusot-Loire Compressors 
Thomassen

COMPRESSORS - Reciprocating:

Creusot-Loire Compressors
Thonassen
Unitor Ships Service A/S

COMPRESSORS - Rotk-y:

Atlas Copco AB 
ThoMssen

COMPRESSORS - Turbo:

Thostassen

COMPUTERS - Navigation:

Thomson - CSF AVS

COMPUTERS - Process:

Perranti, Ltd.

CONDITIONERS - Mud:

CECA I 
Hoechst AC 
Industrialexport 
Norsk Hydro

CONDITIONERS - Water:

CECA I

COMDUIT - Electrical, Coated:

T. I. croup 
Uni-Tubes, Ltd.

CONMECTIONS - Clamp Type:

Kurt Kohora, Ltd.

CONNECTORS - Choke t Kill Line Subsea:

Kurt Kohorn, Ltd.

CONNECTORS - Christman Tree, Subsea:

Creusot-Loire Energie Developnent 
Kurt Kohorn, Ltd.

CONKECTORS - Drill Collar:

Sea Oil Services, Ltd. 
C. H. Taylor t Co., Ltd.

CONNECTORS - Electrical:

Klippon Electricals, Ltd. 
Societa Cavi Pirelli

13
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CONNECTORS - Electrical. Subsea: 

Matra Offshore

CONNECTORS - Electrical, Subsea, 
Induction Type:

Comex Seal

CONNECTORS - Flowline, Subsea:

Comex Industries 
Comex Seal 
Paguag GmbH

CONNECTORS - Guideline Remote, Subsea:

Kurt Kohorn, Lta.

CONNECTORS - Hydraulic, Subsea:

Hydraudyne B.V. 
Matra offshore

CONNECTORS - Mud Line: 

Kurt Kohoro, Ltd. 

CONNECTORS - Offshore Riser:

Adamson s Hatchett 
Comex Industries 
Kurt Kohorn, Ltd.

CONNECTORS - Pipe, Flexible:

Paguag GmbH 
T. I. Group 
Uni-Tubes, Ltd.

CONNECTORS - Riser, Subsea:

Comex Industries 
Comex Seal

CONNECTORS - Threaded:

CBV
Equip&ient Pttrolier
Hamblin . Mover oilfield Services, Ltd.
Klampon C'jrp.
Kuroda Pi ecision Industries, Ltd.
Niiquta Engineering Company
Vallourec Export
Vitro, S.A.

CONNECTORS - Tubing:

llamblin 6 Glover Oilfield Services, Ltd. 
Vallourec Export

CONNECTORS - Wellhead, Sub-Sea

Kurt Kohorn, Ltd. 
ThoBson-CSP (DASH)

CONSTRUCTION - Offshore:

Creusot-Loire/Pressure Vessels Div.
Elektro Union Offshore A/S
Equipements Macuniques et Hydrauliques
Motherwell Bridge Group
North Sea Exploration Services
Sofresid

CONSULTANTS - Engineering £ Planning:

Ateliers et Chanteirs de Bretagne
Comex Industries
Elektro Union Offshore A/S
Novelles Applications Technologiques
Seamore Oil & Gas Processing
Sofresid

CONTRACTORS - Electrical:

Elektro Union Offshore A/S
Holec
North Sea Exploration Services
Northern Rig Lites

CONTROLLERS - Pneumatic:

GEC-Elliott Control Valves, Ltd. 
Impamex S.A.

CONTROLS - Acoustic:

BTR Silvertown, Ltd. 
Dowty Offshore, ltd. 
Matra Offshore 
ThomSon-CSF (DASM)

CONTROLS - Automatic Drilling: 

Elektro Union Offshore A/S 

CONTROLS - Automation:

Srisco Engineering, Ltd. 
Elektro Union Offshore A/S 
Ferranti, Ltd.

14
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CONTROLS - Automation (contd.)

GEC-Elliott Process Automation, Ltd.
Jeunont-Schneider
Matra Offshore
Rotator Norway A.S.
T. I. Group

CONTROLS - Blowout Preventer, Subsea:

Industrialexport 
Matra offshore 
Norsea A/S

CONTROLS - Casing Pressure:

Sanega

CONTROLS - Compressor:

Elektro Union Offshore A/S

CONTROLS - Digital:

Dowty Offshore, Ltd.
GEC-Elliott Process Autonation, Ltd.
Katra Offshore

CONTROLS - Down Hole Blowout Preventer:
Matra OfI shore

CONTROLS - Drawworks Feed:

Holec

CONTROLS - Electric Motor:

Brissonneau & Lotz Marine 
Elektro Union Offshore A/S 
Holec
Jeunont-Schneider 
Sigsnind Pulsoneter Punps 
T. I. Group

CONTROLS - Engine Safety:

Barber Industrie*, Ud. 
Dowty Offshore, Ltd. 
Siganuid Pulsoneter Pu»ps

CONTROLS - Flow, Subsea: 

Katra offrhore

CONTROLS - Gas:

GBC-Elliott Control valves. Ltd.
P. D. Rasspe Sohne
Sanega

CONTROLS - Hydraulic:

Automotive Products, Ltd.
Brissonneau fi Lotz Marine
Bronzavia
Ceria
Dowty Offshore, Ltd.
Matra Offshore
Rotatcr Norway
Signund pulsoraeter Puaps

COMTROLS - Hydraulic Pumping:

Dowty Offshore, Ltd. 
Hydraudyne B.V. 
JeuMont-Schneider

CONTROLS - Liquid Level:

Barber Industries, Ltd. 
GEC-Elliott Control Valves, Ltd. 
Sanega

CONTROLS - Manifold, Valves:

Lanzagorta/PIP 
Matra Offshore

CONTROLS - Pressure:

GEC-Elllott Control Valves, Ltd. 
T. I. Group

CONTROLS - Process Equipment:

GEC-Elliott Process Autonation, Ltd. 
T. I. Group

COMTROLS - Pi«p:

Bronzavia
C G A/Alcatel
Samega
Signund Pulsoswter Punps

COMTROLS - Punplng, Hydraulic:

Ceria B
Douty Offshore, Ltd.

IS
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CONTROLS - Temperature:

Samega
T. I. Group

CONTROLS - Vibratior,: 

Dowty Offshore, Ltd. 

CONTROLS - Water Quality: 

Unitor Ships Service AS 

CONTROLS - Weight:

Flopetrol 
samega

CUH'fROLS - Wellhead, Subsea:

Comex Seal 
Hatra 0"shore

CONTROLS - Well Production Teat:

Plopetrol 
Matra Offshore

CONVERTERS - Torque: 

Indust rialexport 

CONVEVORS - Bulk Material:

Industrialexport
Breda Fucine 

CORDACE - Manila, Sisal Jute t Synthetic: Dalmine

CORING •• Wireline: 
Diamant Boart S.A. 
United Ropewrks

COUNTED - Pump Stroke:

Samega

COUUTERS - Rotary Table:

Samoga

COUPLINGS - Casing:

British Steel Corp.
Dalfliine
HaoU-lin & Glover Oilfield services. Ltd.
Kuroda Precision Industries, Ltd.
Mannesinannrohren-werke
Nippon Kokan
Sea Oil Services, Ltd.
Vallourec Export

COUPLINGS - Disconnect:

GEC Mechanical Handling 
Gurani A/S K. Lund & Company

COUPLINGS - Drive Pipe:

Dalmine
Kurt Kohorn, Ltd.

COUPLINGS - Flow:

Elkem-Spigerverket VS 
Hawkins & Tipson Ropemarkers 
Hendrik Veder 
United Ropeworks

CORING - Equipment Rental: 

Diamant Boart S. A. 

CORING - Service:

Diamant Boart S. A. 
J. K. Smit £ Sons

CORINg - Subsea: 

Geomecanique

COUPLINGS - Fluid:

Industrialexportimport
Renold Power Transmission, Ltd.
Voith Getreibe

COUPLINGS - Geared:

Engrenages Et Reducteura/Citroen-Mesaian
Rademakers
Voith Getreibe

COUPLINGS - Hose:

Arbarthorpe Oilfield Services, Ltd.
Atlas Copco AB
GEC Mechanical Handling
Gummi A/S K. Lund S Co.
Industrialexportimport

16
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COUPLINGS - Hose (contd.)

Mento A/S
Paguag GmbH
T. I. Group
Unitor Ships Service AS

COUPLINGS - Hydraulic;

Gumni A/S K. Lund & Co. 
Hi-Flex International, Ltd. 
Hydraudyne B.V. 
Unitor Ships Service AS 
Voith Getriebe

COUPLINGS - Pipe;

British Steel Carp.
Hamblin & Glover Oilfield Services, Ltd.
Hydraudyne B.V.
Kawasaki Steel Corp.
Kurt Kohorn, Ltd.
Mannesmanrohren-Werke
Nippon Kokan
Paguag GmbH
Sundvik AS
Sea Oil Services, Ltd.
Signa Chenie, Ltd.
T. I. Group
Unitor Ships Service AS
Vallourec Export

COUPLINGS - Polished Rod:

Ceria B
Industrialexportimport 
Vereinigte Edelstahlwerke AG

COUPLINGS, PUP JOINTS, CONHECTOllS!

Arai Iron Works Co., Ltd.
Awaji Sangyo K.K.
Canvil, Ltd.
Pukuda Kogyo Co., Ltd.
Hamblin Oilfield Services, Ltd.
Kashiwara Machine Mfg. Co., Ltd.
Kimura Yasaku Co., Ltd.
Kobayashigen Sangyo Co., Ltd.
Metalurgica Bellucci S.A.I.C.P.I.A.
Nippon KokanTsugite Kabuahiki Kaisha
Oilfield Mfg. Pte., Ltd.
Oilfield Tubular Services Pte., Ltd.
R s D Machine, Ltd.
Reinhold Industries, Ltd.
Tanotsu Kogyo Kabuahiki Kaisha
Tokiwa Industrial Co., Ltd.
Tokyo Kinzoku Kogyo K.K.

COUPLINGS, PUP JOINTS, CONNECTORS (contd.)

Toahin Kogyo Co., Ltd. 
T. P. S. Industries, Ltd. 
Tcujikawa Mfg. Co., Ltd.

COUPLINGS - Quick Disconnect:

GEC Marhanical Handling 
Cummi A/S K. Lund s, Co. 
Kurt Kohorn, Ltd.

COUPLINGS - Riser, Subsea: 

Kurt Kohorn, Ltd. 

COUPLINGS - Sucker Rod:

ceria B
Dalnine
Drillcon Industries, Ltd.
Industrialexportimport
Kuroda Precision Industries, Ltd.
Sigraa Che&iie, Ltd.
Vereinigte Edelstahlwerke AG

COUPLINGS - Tubing:

British Steel Corp.
Drillcon Industries, Ltd.
Hamblin t. Glover Oilfield Services, Ltd.
Kawasaki Steel Corp.
Kuroda Precision Industries, Ltd.
Mannesmannrohren-Werke
Nippon Kokan
Phoceenne De Metallurgie
sandvik AB
Sigraa Chenie, Ltd.
T. I. Group
Vallourec Export

COVERS - Hydraulic Cylinder;

Hydraudyne B.V.
Mirth Maochinen-und-Bohrgerate-Fabrick

CRANES:

A/S Moelven Bruq 
Ceria
Clarke Chapman, Ltd. 
Hydraulik Brattvaag 
A. S. Norman 
Nylanda Verksted 
Oil Industry Services AS 
Olympic Ironworks, Ltd. 

• Phoceenne De Metallurgie

17
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CRANES - Amphibious: CUPS - Packer:
Ceria Industrialexportimport Hharton Engineers

CUPS - Pump Piston: CRANES - Bridge:
Sigma Chenie, Ltd. Olympic Ironworks, Ltd.
CUPS - Seating:

CRANES - Deck:

Regal Industrial Rubber CAA/S Hoelven Brug S.B.S. Brissonneau & Lotz Marine S.X.A.Ceria Vereinigte Edelstahlwerke Clarke Chapman, Ltd.
Hydraulik Brattvaag CUPS - Swab: Skagit Corp.

Goes International Petroleum Services Pte., Ltd. CRANES - Derrick: Phoceenne De Metallurgie
Regal Industrial Rubber CAClarke Chapman, Ltd. S,K,A, A. S. Normar Stabylia Wharton Engineers
CUPS - Valve: CRANES - Gantry:
Regal Industrial Rubber CAA/S Hoelven Brug S.B.S.Ceria Vereinigt Edelstahlwerke Ethyd

A. S. Normar CUTTERS - Big Hole Bit: Wharton Engineers
Sea Oil Services, Ltd. CRANES - Jib:
CUTTERS - Bottom Hole Jet: A/S Moelven Brug

Clarke Chapman, Ltd. Tesel Services, Ltd. Hydraulik Brattvaag
Industrialexportimport CUTTERS - Casing, Tubing £ Drill Pipe: A. S. Normar
Verhoef Aluminum Scheepsbouwindustrie Industrialexportimport Uharton Engineers Kuroda Precision Industries, Ltd.

Offshore Drilling Supplies, United CRANES - Platform: Tesel Services, Ltd.
Goes International Petroleum S-.-*ices CUTTERS - Hydraulic, Undervatert Pte., Ltd.

Hydroudyne B.v.
CROSSES - Flow:

CUTTERS - Measuring Line: Lanzagorta/FIP
Flopetrol CROSSES - Mud:
CUTTERS - Multi-string: Breda Fucine 

offshore Drilling Supplies, Ltd. Tesel Services, Ltd.
CUPS - Hydraulic: COTTERS - Pipe: 
Lubrikup Co., Inc. Tesel Services, Ltd.

18
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CUTTERS - Rope i. Cable:

Plopetrol
Industrialexportimport 
Unitor Ships Service AS

CYCLONES :

Indus trialexport 
Sigma Chemie, Ltd. 
Thule United, Ltd.

CYLINDERS - Mr:

France Operator
Hydraudyne B.V.
Pronal
P. D. Rasspe Sohne
Unitor Ships Service AS

CYLINDERS - Hydraulic:

Automotive Products, Ltd.
Dowty Offshore, Ltd.
F.thyd
France Operator
G K N Group
Hydraudyne B.V.
Kurt Kohorn, Ltd.
?. D. Rasspe Sohne
Rotator Norway
Sandvik AB
Saut Du Tarn
Van Der Horst Asia Pte., Ltd.
Alfred Hirth K Co. , KG

PAMPENERS - Pulsation:

Goes International Petroleun Service
Pte., Ltd.

Offshore Drilling Supplies, Ltd. 
Mirth Maschinen-Und Bohrgerate-Fabrick 
Alfred Hirth * Co. KG

PAMPERS - Vibration, Shock:

BTR Silvertovn, Ltd. 
Oovty Offshore, Ltd. 
Hydraudyne B.V. 
Slgma Chemie, Ltd.

DECK MACHINERY - Marine Drillship and 
Horkboat:

A. s. Bergens Mekaniske Verk 
Brissonneau it Lotz Marine

DECK MACHINERY - Marine Drillship and 
Workboat (contd.)

Ceria
l larke Chapn&n, Ltd. 
Hydraulik Brattvaag 
Wharton Engineers

DECKS - Landing:

A/S Raufoss
New-Mar Oil Services, Ltd. 
Norseman Shelters, Ltd. 
011 Industry Services AS 
Signa Chemie, Ltd.

DAVITS - Single rail, Survival Systesu

Ceria
Hharton Engineers

DECKING - Steel:

Redpath Doraum Long 
T. I. Group

DE-FOAMER3:

Anchor Drilling Fluids A/S 
CECA S.A.

DE-GASSERS - Mud-.

Dreco, Ltd.
Industrialexport
Itag
Sanega

DE-GASSERS •- Sea Mater:

Offshore Drilling Supplies, Ltd. 
Serck Baker

DEHYDRATORS - Crude Oil:

Golden Olfeddausrustungan 
Robert Jenkins oil ( Gas, Ltd.

DEHYDRATORS - Gas:

Creuiot'Loire Pressure Vessels Dlv.
C. Goldhan
Golden Olfeddausrustungem
Robert Jenkins Oil * Gas
Porta-Test Hfg., Ltd.
Siirtec
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DENSIMETERS:

C G VAlcatel 
Saneqa

DEPTHOMETERS!

Flopetrol
Friadrich Leutert QabH i, CD.
Kingston Instrument On., Ltd.
Saisega
Tesel Services, Ltd.

DERRICKS 1

Da vriea Hobbe « CD. , N.V. 
Nuovo Pigone, S.p.A. 
Oil Hall Engineering Co., Ltd. 
Naagner-Blro Aktiengesellachaft

DERRICKS - Dynamic:

Olympic Ironworks, Ltd. 
Joseph Paris SA 
Silvio Ballerlnl « C

DERRICKS - Floating:

Draco, Ltd.
Olynpic Ironworks, Ltd.
Joseph Paris SA

DERRICKS - Multiple Hall:

Draco, Ltd.
Indus trialexport
Massarenti
Olympic Ironworks, Ltd.

DERRICKS - Portable i

Draco, Ltd, 
Indus trial export 
Lan««gorta/CM

PEHMCHS - Servicing i

Draco, Ltd.
Induetrieloport
Lantagoru/CM
Massaranti
olysfic Ironworks Ltd.
Joseph Paris

DIRRICKS - Stifflag:

Lansagorta/CM
Olysipic Ironworks, Ltd.
Joseph Paris SA

DERRICKS - Telescoping:

Draco, Ltd.
Lanzagorta/CM
Masaarenti
Olympic Ironworks, Ltd.
Salrgttter Maschinen

DERRICKS - Tripod:

Joseph PariH SA

DESALTERS - Crude Oil:

Offshore Drilling Supplies, Ltd.

DESALTtRS - Se.w.ter:

Robert Jenkins Oil t Gas, Ltd.

DESAHDERS - Mud:

Draco, ttd.
Induatrialexport
Off.here Drilling Supplies, Ltd.
Signa Chesiie, Ltd.
Silvio Ballerinl C C

DE-SCALERS:

Offshore Drilling Supplies, Ltd.

DE-SILTERS - Mud:

Dreco, Ltd.
Industrielexport
Offshore Drilling Supplies, Ltd.
Signs Cheaiie, Ltd.
Thula United, Ltd.

DESURCERS - PUB?:

Sigaa Chesiie, Ltd.

DESULTURIZEKSi

Crauaot-Loire/Preasura Vaaaals Div.

DE'i'BCTUR3 * Gas

Sisisga

DETECTORS - Hydrogen Sulfldet

Saawga

DETECTORS - Loss Circulation:

Sasw?ga
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DEVICES - Wire Line Measuring:

Ceria 
Flopetrol 
Western Hydraulic

PIES - long:

Arbarthorpe Oilfield Service!, Ltd. 
Offshore Drilling Supplies United 
Vereinigt« Edelstahlwerke

PIGITISERS;

Ferranti, Ltd. 
Tesel Services, Ltd.

DIRECTORS - Gas:

C G A/Alcatel

PIVERTERS - B.O.P. Subaea:

Oirshoio Drilling, Ltd.

DOGS - Slip:

Vereinigte Edelstahlwerke

DOLLIES - Pipe:

Arbarthorpe Oilfield Services, Ltd.

DRAUGHTING - Equipment:

Ferranti, Ltd.

DRAWMORKS;

Bharat Heavy Electricals, Ltd.
Draco, Ltd.
Industria Del Hierro, S.A. De C.V.
Industrialaxport
Lanzagorta/CM
Kaisaranti
Offshore Drilling Supplies, Ltd.
Salzglttar Maschinen
OnItor Ships Service AG
Nharton Engineers
Alfred Mirth Co. KG
Mirth Maschinen-Und Bohrgerata-Fabrick

DRILLIHG - Air, Gas:

Indus trialexportijsDort 
Salxglttar Maschinen

DRILLING - Directional:

AlsthoB-Atlantlque, Neyrfor 
Industrlalexport import

DRILLING - Reverse Circulation:

Industrlalexport 
Hassarentl 
Salcgitter Maschinen

DRILLING RIGS - Cable Tool:

Coventry Gauge, Ltd. 
Steward Rosa t Company, Ltd, 
Stow Engineering Company Ltd. 
Tru-Thread, Ltd.

DRILLS - Air:

Atlas Copco AB 
Unitor Ships Service

DRILLS - Core:

Diaunt Boart S.A. 
J. X. Sodt t Sons

DRILLS - Mud Motor:

Drilex (Aberdeen), Ltd. 

DRILLS - Turbo:

AlsthOB - Atlantique, Neyrfor 
Drilex (Aberdeen), Ltd. 
Vereinigte Edelstahlwerke

DRIVES - Chain:

Aswted-Sienag Kette
Olyspic Ironworks, Ltd.
Renold, Ltd.
Renold Power Transmission, Ltd.
Sadis

DRIVES - Conpound:

Industrialaxport
Massarenti
Olympic Ironworks, Ltd.
Petbow, Ltd.
Alfred Mirth t Co. KG
Mirth Maschinen-Und Bahgarate-Fabrick

21



583

DRIVES - Compressor:

GEC Gas Turbi.ies Limited
Jeumont-Schneider
Thonassen

DRIVES - Gear:

CIT Alcatel (Gears)
Engrenages Et Reducteurs/Citroen-Messian
Radesiakers
Renold, Ltd.
Salzgitter Maschinen

DRIVES - Hydraulic:

A. S. Bergens Nekaniske Verk 
Brissonneau t lotz Marine 
Dowty Offshore, Ltd. 
Hydraudyne B.V.

DRIVES - Mud Pump:

Industrialexport
Jeunont-Schneider
Massarenti
Vereinigte Edelstahlwerke AG

DRIVES - Puap:

QIC Gas Turbines Limited 
Industrialexport 
Jeuonnt-Schneider 
Thooassen

DRIVES - Rotary Rig: 

Industr ialexport 

DRIVES - Rotary Tables:

Industrialexport
Salzgitter Maschinen
Vereinigte Edelstahlwerke AG
Alfred Mirth ( Co. AG
Mirth Maschinen-Und Bohrgerate-rabrik

DRYERS - Air: 

Atlas Copco AB 

DPMI'S - Ceswnt: 

Tesel Service!, Ltd.

DYNAMOMETERS;

Friedrlch Loutert GlbH £ Co.

ELECTRODES:

G K N Group
Klippon Electricals, Ltd.
Sandvik AB
Unitor Ships Service

ELEVATORS - Casing:

Arbarthorpe Oilfield Services, Ltd.
Griffith Oil Tool, Ltd.
Industrialexport
Offshore Drilling Supplies Limited
Tsukanoto Seiki Co.
Vereinigte Edelstahlwerke

ELEVATORS - Drawworks:

Dreco, Ltd. 
Massarenti

ELEVATORS - Drill Collar:

Blohn t Voss AG
Industrialexport
Offshore Drilling Supplies Limited
Tsukamoto Seiki Co.
Vereinigte Edelstahlwerke

ELEVATORS - Drill Pipe:

Silvio Ballerini & C
Blohn C Voss AG
Industrialexport
Offshore Drilling Supplies Limited
Tsukanoto Seiki Co.
Vereinigte Edelstahlwerke

ELEVATORS - Multiple Tubings: 

Solum Oil Tool 

ELEVATORS - Pipe:

Blohn t Voss AG 
Industrialexport 
Tsukwoto Seiki Co.

ELEVATORS - Rig: 

Brissonneau t Lotz Marine
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ELEVATORS - Rig, Personnel C Equipnent: ENGINEERING - Systems Control:

Ceria
Hon Corrosive Metal Products, Ltd.

ELEVATORS - Sucker Rod:

Ceria B 
Industrialexport

ELEVATORS - Tubing:

Blohm s Voss AC
Griffith Oil Tool, Ltd.
Industrialexport
Offshore Drilling Supplied, Ltd.
Sea Oil Services, Ltd.
Vereinigte Edelstahlwerke

EMULSIFIERS;

CECA I
Chemische Fabriek Servo BV

ENCLOSURES - Instrument: 

Klippon Electricals, Ltd. 

ENDS - Fluid:

Mento A/S
Offshore Drilling Supplies, Ltd.
Oil Industry Services AS

ENGINEERING:

CIT Alcatel (Gears)
COBMX Seal
Elektro Union Offshore A/S
GEC Machanical Handling
Novelles Applications Tschnologiques
Seamore Oil fi Gas Processing
Sofresid

ENGINEERIHG - Offshore:

Dowty Offshore, Ltd.
Elektro Union Offshore A/S
Ethyrt
5 K N Group
Dedpath Dornan Long
Sofresid
Mharton Engineers

Dowty Offshore, Ltd. 
Elektro Union Offshore A/S 
GEC-Elliott Process Automation Limited 
Natra Offshore 
Sofresid

ENGINEERIHG - Hater Service:

G K N Group

ENGINES - Air Cooled:

Uockner-HuBboldt-Deutz

ENGINES - Diesel or Oil:

Alsthcm Atlantique/Moteurs
A. S. Bergens Mekaniske v«rk.
Bofors/Nohab
Industrialexport
Irgens Larsen A/S
Uockner-Hunboldt-Deutz
Nippon Kokan K.K.
Paxnan Diesels
Rognon S.A.
Ruston Diesels
SACK
Bertel 0. Steen A/S

ENGINES - Gas:

C-rta B
Ruston Gas Turbines 
S A C M 
Thomassen .

ENGINES - Marine:

AlsthOB-Atlantique Diesel
Bofors/Nohab
Paxnan Diesels
Ruston Diesels
S A C M
Bertel O. Steen A/S

ENGINES - Punping:

Ceria B
Paxun Diesels
Ruston Diesels
Ruston Ga* Turbines
SACK.
Bertel 0. Steen A/S
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EMCIKES - Truck: 

Klockner-Hunboldt-Deutz AG 

ENGINES - Turbo-Charged:

Alsthoa-Atlantique Diesel
CIT Alcatel (Gearr)
Industrialexport
Paxnan Diesels
Ruston Diesels
S A C M
Bertel 0. Steen A/S
Thotnassen

EQUIPMENT - Battery Charging:

Northern Rig Litea 
Thomson - CSF AVS

EQUIPMENT - Bulk Material Handling:

CECA I
Ethyd
Olympic Ironworks, Ltd.
Rotator Norway
Nnarton Engineers

EQUIPMENT - Combination, Lease Heating:

C. Goldhan
Industrialexportinport 
Porta-Test Systuu, Ltd.

EQUIPMEHT - Coonunication:

Elektro union offshore A/S
GEC Electrical Projects Limited
CEC-Elliott Process Automation, Ltd.

EQUIPMENT - Consunications, Subsea:

Ccawx Industries 
Dowty Offshore, Ltd. 
Industrialexport ijsport 
Thomson CSF (0 A S M)

EQUIPMEHT - Core Testing:

Christensen Dianond Product Co.
Dlasuutt Boart S. A.
GeosncaniquA
R O P
Sasnga

EQUIPMENT - Cutting C Heldin?:

Briaco Engineering , Ltd.
J. Catlike, Ltd.
GUN Group
Sandvik AB
Unitor Ships Service AS

CIT Alcatel
Ceria
Conex Industrie*
Cooex Seal
Lockheed Petroleun Services, Ltd.
Unitor Ship Services

EQUIPMENT - Electrical:

Bharat Heavy Electrical!, Ltd.
Dowty Offshore, Ltd.
Elektro union offshore A/S
GEC Electrical Projects Limited
GEC Machines
JeiXKmt-Schneider
Klippon Electricals, Ltd.
Norsea A/S
Northern Rig Lites
Oil Industry Services AS
Rognon S.A.
Societa Cavi Pirelli
T. I. Group

EQUIPMENT - Fire Fighting:

Irgens Larsen A/S
Hon Corrosive Metal Products, Ltd.
Sigsnind Pulsometer Punps, Ltd.
Bertel o. steen A/S
Thune-Eureka A/s
Unitor Ships Service AS

EQUIPMENT - Hose Fitting Installation:

Arbarthorpe Oilfield Services, Ltd. 
GusBi A/S K. Lnnd s, Co. 
Industrialexportljsport 
Offshore Drilling Supplies, Ltd.

EOUIPMEHT - Laboratory:

Anchor Drilling Fluids A/S
Basset-Bretagne-Loire
CECA SA
Flopetrol
Ceonecanique
R O t
Saawga

20-617 0-83-38
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EQUIPMENT - Mud Testing:

Anchor Drilling Fluids A/S 
Kingston Instrument Co., Ltd.

EQUIPMENT -Noise Control:

GEC-Elliott Control Valves, Ltd. 
Norseman Shelters, Ltd.

Atlas Copco AB
Unitor Ship Services AS

EQUIPMENT - Pipe Inspection:

Breda rucine

EQUIPMENT - Pollution Control:

Arbarthorpe Oilfield Services, Ltd.
G K N Group
Nippon Kokan K.K.
Novelles Applications Technologiques
Porta-Test Systems, Ltd.
Serck Baker
Sofrance
Thomson - CSF AVS
Unitor Ships Service AS

EQUIPMENT - Production, Packaged:

Brisco Engineering, Ltd.
C. Goldhan
Goldhan Olfeddausrustungen
Intermare Sards
Robert Jenkins Oil t Gas, Ltd.
Lockheed Petroleum Services, Ltd.
Porta-Test Systems, Ltd.
Seanore Oil t Gas Processing
Siirtec

Barber Industries, Ltd.
Brisco Engineering, Ltd.
CIT Alcatel
Hawk ins t Tipson Ropewkers
Mento A/S
Oil Industry Services AS
Rognon SA
Unitor Ships Service AS

EQUIPMENT - Steam Flooding:

G K N Group
Offshore Drilling Supplies, Ltd.
Porta-Test System*, Ltd.
Serck Baker 
Venezuela Oil Tool

EQUIPMENT - Hater Flooding:
G K N Group
Porta-Test Systems, Ltd.
S.K..V
Serck Baker
Venezuela Oil Tool
EQUIPMENT - Mater Treating:

G K N Group 
Nippon Kokan K.K. 
Pall Trinity Micro Oorp. 
Phoceenne De Metallurgie 
Serck Baker

EQUIPMENT - Well Logging:

Samega
Tesel Services, Ltd.

ESCALATORS - Rig, Personnel t Equipment: 

Non Corrosive Products, Ltd. 

EVALUATION - Formation: 

Basset-Bretagne-Loire 

EVAPORATORS - Heat Recovery: 

Novelles Applications Technologiques 

EXCHANGERS - Heat:

G K N Group
C. Goldhan
Mothervell Bridge Group
Nippon Kokan K.K.
Novelles Applications Technologiques

EXPORTS - Assembly t Rig-Up: 

Non Corrosive Products Ltd. 

FABRICATION:

Adamson t Hatchett
Arbarthorpe Oilfield Services, Ltd.
Ateliers et Chantcirs de Bretagne
Barber Industries, Ltd.
Bharat Heavy Electrical*, Ltd.
Creusot-Loire/Preesure Vessels Div.
Massarenti
Motherwell Bridge Group
Norseman Shelters, Ltd.
North Sea Exploration Services
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FABRICATION - (contd.)

Oil Industry Service* AS 
Redpath Dontan Long 
Sea Oil Service*, Ltd.

FACINGS - Clutch:

T. I. Group

FAIRLEADS:

A. S. Bergen* Mekanlske Verk
Cerla
Clarke Chapman. Ltd.

FENDERS - Dock:

BTR Silver-town, Ltd. 
Hendrik Veder

G K N Group
Mento A/S
Plenty Group, Ltd.

FILTERS - Chemical: 

Plenty Group, Ltd. 

FILTERS - Fuel:

Dew-Mar Oil Service*, Ltd. 
Plency Group, Ltd. 
Saut-Du-Tarn 
Sofrance

FILTERS - Hydrocyclone: 

Sigma Cheaile, Ltd. 

FILTERS - Oil:

G K N Group 
Hydraudyne B.V. 
Phoceenne De Metallurgie 
Plc.ity Group, Ltd. 
Saut-Du-Tarn 
Sofrance

FILTERS - Pipeline:

Plenty Group, Ltd. 
Porta-Test Systems, Ltd.

FILTERS - Sand:

G K H Group 
Plenty Group, Ltd. 
Slgm* Chenie, Ltd.

FILTERS - Water:

New-Mar Oil Services, Ltd. 
Plenty Group, Ltd. 
Saut-Du-Tarn

FISHING - Services:

Offahore Drilling Supplies, Ltd. 
Te*el Service*, Ltd.

FITTIHCS - Access, High Pressure:

GUHBi A/S K. Jund I Co. 
Kydraudyne B.V. 
Indu*tri*lexport 
Vallourec Export

FITTINGS - Cable: 

Bruce International 

FITTINGS - Cast steel:

Phoceenne De Metallurgie 
Trouvay £ Cauvin

FITTINGS - Chain:

Sedis

FITTINGS - Electrical:

Dowty offthore. Ltd.
Elektro Onion Offshore A/S
Goes International Petroleum Service* Pte., Ltd.
Northern Rig Litss
Sociota Cavi Pirelli
T. I. Group

FITTINGS - Electrical Coated: 

Northern Rig Lites 

FITTINGS - Fiberglass Epoxy. 

Trouvay fi Cauvin
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FITTINGS - Forged Steel:

Lanzagorta/FIP 
Phoceenne De Metallurgie 
Silvio Ballerini s C 
T. I. Group 
Trouvay & Cauvin

FITTINGS - High Pressure:

G K N Group
Hi-Flex International, Ltd.
Hydraudyne B.V.
Industrialexport
Lanzagorta/FIP
Offshore Drilling Supplies, Ltd.
Phoceenne De Metallurgie
Trouvay & Cauvin
Vallourec Export

FITTINGS - Hose:

Arbarthorpe Oilfield Services, Ltd.
Griflex Products, Ltd.
Gummi A/S K. Lund 6 Co.
Hi-Flex International, Ltd.
Industrialexport
Phoceenne De Metallurgie
T. I. Group

FITTINGS - Mud Line: 

In'ustrialexport 

FITTINGS - Orifice: 

Phoceenne De Metallurgie 

FITTINGS - Pipe:

John Brereton & Company, Ltd.
G K N Group
Goes International Petroleum Services

Pte., Ltd. 
Hoesch Roehrenwerke 
Indu str i a1expor t 
Nippon Kokan K.K. 
Offshore Drilling Supplies, Ltd. 
Phoceenne De Metallurgie 
Sandvik AB
Sumitono Metal Industries, Ltd. 
T. I. Group 
Trouvay fi Cauvin 
Vallourec Export

FITTINGS - Tube:

John Brereton & Company, Ltd. 
Brisco Engineering, Lt.d. 
Nippon Kokan K.K. 
Phoceenne De Metallurgie 
Sandvik AB 
Trouvay & Cauvin

FITTINGS - Welding:

G K N Group
Phoceenne De Metallurgie
Sandvik AB
T. I. Group
Trouvay & Cauvin
Vallourec Export

FITTINGS - Wire Rope:

Ansell, Jones & Co., Ltd.
G K N Group
Hawkins fi Tipson Ropemakers
Sea Oil Services, Ltd.
United Ropeworks
Hendrik Veder

FLANGES - Annulus:

John Brereton £ Company, Ltd. 
T. I. Group 
Trouvay 6 Cauvin

FLANGES - Blind:

John Brereton 6 Company, Ltd.
Canada
Lanzagorta/FIP
Phoceenne De Metallurgie
Sandvik AB
T. I. Group

FLANGES - Companion:

John Bererton fi Company, Ltd,
Canada
Lanzagorta/FIP
Phoceenne De Metallurgie
Sandvik AB
T. I. Group
Trouvay £ Cauvin

FLANGES - Drilling: 

Industrialexport import

27
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FLANGES - Dual String:

John Brereton 6 Company, Ltd. 
Lanzagorta/FIP

FLANGES - Orifices

John Brereton fi Company, Ltd. 
Phoceenne De Hetallurgie 
" *- Group 
Tcouv^y t Cauvin

FLANGES - Repair: 

Phoceenne Oe Metallurgie 

FLANGES - Melding:

John Brereton t Conpany, Ltd.
Canada
Canada Works
Goes International Petroleua Services

Pte., Ltd. 
Lanzagorta/FIP 
Phoceenne De Netallurgie 
Sandvik HB 
Trouvay c Cauvin

FLARES - Gam:

Barber Industries, Ltd.
C 1C M Group
Oil Xndiutry Service! AS

FLOATS - Drill Pipe:

Equlrwtrol S.A.
Offshore Drilling Supplies, Ltd.

FLOATS - Life:

Unitor Ships Service AS

FLUIDS - Casing Pack:

CECA I 
CECA S.A. 
Serveclo Hydrocarb

FLUIDS - Completion:

CECA I 
BoechSt AC 
Servecio Hydrocarb

FLUIDS - Hydraulic Control:

Broncavia
Dowty Offshore, Ltd.
Hydraudyne B.V.
Ultxaglids

FLUIDS - Packer:

Anchor Drilling Fluids A/s
CECA I
Servecio liydrocarb

FLUIDS - Vtorkover:

Anchor Drilling Fluids A/S 
CECA S.A.

FOOTWEAR - Safety shoes t Boots

Arbarthorpe Oilfield Services, Ltd. 
Hevea Baalta B.V. 
Unitor Ships Service SA

FORCINGS;

Breda Fucine
Creusot-Loire Energie Developaents

FORCINGS - Valve:

Breda Fucinc
Brisco Engineering, Ltd.
LanEagorta?FIP
Phoceenne De Metallurgie

FORMS - Sulphur: 

Barber Industries, Ltd. 

CAGES:

Coventry Gauge, Ltd.
Creusot-Loire
Dai-Ichi Sokuhan Works, Ltd.
Dalmine S.p.A.
Horstsuuui Gauge t. Metrology, Ltd.
Kuroda Precision Industries, Ltd.
Hannessuumro«hren-Werke A.G.
OSG Manufacturing Company
Tru-Thread ( Ltd.
Tokyo Sokuhan Co., Ltd.

GAGES - Bottosi Hole Pressure:

Flopetrol
Friedrich Leutert GMbH c Co.
Luixagorta/FMCA

GAGES - Casing:

Kuroda Precision Industries, Ltd.
SMFI/Creusot-Loire
T, I. Group
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GAGES - Dead weight: 

Friedrich Leutert GmbH & Co, 

GAGES - Density; 

Samega

GAGES - Depth:

Samega

GAGES - Differential Pressure:

Friedrich Leutert GmbH & Co. 
Lanzagorta/FMCA

GAGES - Flow: 

Lanzagorta/FMCA 

GAGES - Liquid Level:

C. Goldhan 
Samega

GAGES - Mud Pump:

Lanzagorta International, Inc. 
Offshore Drilling Supplies, Ltd. 
Samega

GAGES - Pressure:

Brisco Engineering, Ltd.
Flopetrol
Friedrich Leutert GmbH & Co.
Lanzagorta/FMCA
Samega

GAGES - R.P.M.:

Rognon S.A. 
Samega

GAGES - Thread Inspection:

Kuroda Precision Industries, Ltd. 
T. I. Group

GAGES - Tubing, Internal:

Kuroda Precision Industries, Ltd. 
T. I. Group

GASKETS - Asbestos:

T. I. Group

GASKETS - Blowout Preventer:

Offshore Drilling Supplies Limited

GASKETS - Fiber:

Phoceenne De Metallurgie 
T. I. Group

GASKETS - Metallic: 

T. I. Group 

GASKETS - Moulded:

Dowty Offshore, Ltd. 
Stabylica

GASKETS - Ring:

Canada Works
Dowty Offshore, Ltd.
Lanzagorta/FlP
Phoceenne De Metallurgie
Sigrna Chemie, Ltd.
T. I. Group

GASKETS - Rubber:

Breda Fucine
Dowty Offshore, Ltd.
Hallite, Ltd.
Sigtna Chemie, Ltd.
stabylia
T. I. Group

GASKETS - Steel:

Lanzagorta/FIP

GEAR UNITS - Variable Speed:

Radeaakers 
Renold, Ltd. 
Voith Getriebe

GEARS:

CIT Alcatel {Gears)
Jensen Brothers Mfg. Co., Inc.
Rademakers
Renold, Ltd.
Salzgitter
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GEARS (contd.) GRAVEL - Sand Control:
Sumitono Metal Industries, Ltd. S" oil Service., Ltd. Voith Getriebe S«rveoio Hydrocarb

GREASE t OILS; GEARS - Marine:
Signs Chemie, Ltd.fngrenages Et RBducteurs/Citroen-Hessian ultraglide Limited Rademakers
GRINDERS; GEARS - Speed Increasing:
Unitor Ships Service SA CIT Alcatel (Gears)

Engrenaqes Et Reducteurs/Citroen-Kessian GRIPS - Catline: Radentakers 
GEARS - Worm: Dreco, Ltd.

CIT Alcatel (Gears) GROUTING - Packers:Engrenages Et Reducteurs/Citroen-Messian
Renold, Ltd. Sigma Chemie, Ltd.

GENERATORS - Electric: GUARDS - Kelly Bushing:

A. S. Bergenfi Mekaniske Verk Arbarthorpe Oilfield Services, Ltd.Bharat Heavy Electricala, Ltd.
GEC Machines GUARDS - Pumping Unit, Crank:Holec
Industrialexport Cerla B
Jeumont-Schnelder SalzgitterKlockner-Humboldt-Deutz
Northern Rig Lites GUIDES - Completion:Paxman Diesels
Petbow, Ltd. Equipetro) S.A.Rogncjn S.A.
Bertel O. Steer. A/s GO IDES - Milling:

GENERATORS - Electric, Solar: Industrialexportit.port 

Industrialexport GUIDES - Overshot:

GENERATORS - Steam: Industrialexportimport
Offshore Drilling Supplies, Ltd.Bharat Heavy Electricals, Ltd.
GUIDES - Sucker Rod:GLOVES - Safety:

IndustrialexportimportUnitor Ships Service SA Vereinigte Edelitahlwerke AG

GOGGLES - DiVins: GUIDES - Wireline:

Unitor Ships Service Ceria
Hendrik Veder GRABS - Rope, Wire Line: offshore Drilling Supplies, Ltd.
Stabylia Hendrik Veder
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GUNS - Hud:

Industrialexport
Kingston Instrument Co., Ltd.

GYROS - Directional:

Ferranti, Ltd. 
Friedrich Leutert GmbH

HANGERS - Casing:

Breda Fucine
Canada
Industrialexportimport
Lanzagorta/FIP
Venezuela Oil Tool
HANGERS - Tubing:

Breda Fucine
Canada
Indus trialexport
Lanzagorta/FIP
T. I. Group
Venezuela Oil Tool
HANGERS - Tubing, Multiple String!

Breda Fucine
Canada
Lanzagorta/FIP
Venezuela Oil Tool
HANGERS - Wireline Guide:

Hendrik Veder 

HARDBANDING - Service: 

Lion Oil Tool 

HARDFACING:

Breda Fucine
Drillcon Industries, Ltd.
Equipetrol S.A.
G K N Group
Lion Oil Tool
SMFl/Marep
T. F. DeMexico S.A.
vereirigte Edelstahlwerke AG

HEADS - Casing:

Breda Fucine
Canada
Goes International Petroleum Service

Pte., Ltd. 
Industrialexport

HEADS - Casing (contd.)

Kurt Kohorn, Ltd.
Lanzagorta/FIP
Lanzagorta/lnval
Mapegaz
Offshore Drilling Supplies, Ltd.
SMFI/Creusot-Loire
Sereg Schlumberger/Malbranque

HEADS - Casing, Subsea: 

Kurt Kohorn, Ltd. 

HEADS - Cementing:

Industrialexport 
Mapegaz

HEADS - Circulating; 

Industrialexportimport 

HEADS - Control:

Industrialexport 
Lanzagorta/Inval 
Mapegaz

HEADS - Cylinder:

A/s Raufoss
Van Der Horst Asia Pte., Ltd.

HEADS - Drilling:

Canada

HEADS - Landing:

Canada
Kurt Kohorn, Ltd.

HEADS - Rotating: 

Kurt Kohorn, Ltd. 

HEADS - Stripper: 

Kurt Kohorn, Ltd. 

HEADS - Subaea:

Equipetrol S.A. 
Kurt Kohorn, Ltd.
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HEADS - Tubing:

Breda Pucine
Canada
Industrialexportlnport
Kurt Kohorn, Ltd.
Lanzagorta/FIP
Mapegaz
SNFI/Creusot-Loire
Sereg Schlvmberger/Malbranque

HEADS - Tubing, Multiple String:

Breda Pucine
Canada
Kurt Kohorn, Ltd.
Lanzagorta/FIP

HEADS - Tubing, Stripper:

Breda Pucine 
Kurt Kohorn, Ltd.

HEADS - Tubinglen Completion:

Kurt Kohorn, Ltd.

HEADS - UnUized, Casing t Tubing:

Breda Pucine
Kurt Kohorn, Ltd.
Hapegaz
Sereg Schlulberger/Malbranque

HEADS - Horkover:

Kurt Kohorn, Ltd.

HEATERS - Derrick:

Northern Rig Litea

HEATERS - Direct t Indirect!

C. Goldhan
Robert Jankins Oil C Ga>
Ports-Test Systems, Ltd.
Siirtec

HEATERS - Oilt

Canadian Brown Steel Tank Co.
C. GoldhAn-Lubeck Olfeldau*rostung«n
Offshore Drilling Supplier!, Ltd.

HEATERS - Stein Generating:

C. Goldhan
Offshore Drilling Supplies Limited

HEATERS - Tank: 

C. Goldhan 

HEATERS - Mater: 

• Phoceenne De Metallurgie 

HELICOPTER REFUELING EQUIPMENT; 

Nev-Mar Oil Services, Ltd. 

HOIST - Air:

AtlM Copco AB 
Ceria
Induatrialexportinport 
Unitor Ship! Service

HOIST - Drill Pipe:

A/S Moelven Brug
Offshore Drilling Supplies, Ltd.

HOISTS - Hydraulic:

A. S. Bergens Mekanlske Verk 
Ceria
Hydraudyne B.v. 
Hydraulik Brattvaag

HOISTS - Measuring Line:

Ceria

HOISTS - Portable:

Unitor Ships Service

HOLD-DcmMS - Liner Hanger:

Sea Oil Service*, Ltd.

HOLD-iXSaiS - Rod Tvff,
Holland C CU
8.B.S.
V«r«inigta Welstahlwerk*
HOOKS - Drill Pipet

VS Raufoss 
Industrialexport
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HOOKS - Rod E Tubing:

Industrialexportinport

HOOKUPS - Production, Subsea:

Comex Seal

HOOKUPS - Well Completion:

Coraex Seal

HOPPERS - Mud or Cement:

Bhirat Heavy Electrical!, Ltd.
Xndustrialexport
I tog
Offshore Drilling Supplies, Ltd.

HOSE - Air, Steam, Water, Oil, Gas, 
Fire, Etc.:

Arbarthorp* oilfield Services, Ltd.
Atlas Copco AB
Griflex Products, Ltd.
Guami A/S K. Lund c. Co.
Offshore Drilling Supplies, Ltd.
Paguag GnfcH
T. I. Group
Treg, Div. of Pirelli
Unitor Ships Service AS

HOSE - Blowout Preventer:

Coflexip
Gunni A/S K. Lund & Co.

HOSE - Cementing:

Coflexip
Gunni A/S K. Lund t Co.

HOSE - Dredging:

Gumni A/S K. Lund £ Co. 
Treg, Div. of Pirelli

HOSE - High Pressure:

Coflexip
Gumi A/S K. Lund I Co.
New-Mar oil Services, Ltd.
Paguag GmbH
T. I. Group

HOSE - L P G:

Coflexip
Gumni \/S K. Lund i Co.
T. I. Group
Treg, Div. of Pirelli

HOSE - Plastic:

Coflexip
Griflex Products, Ltd. 
Gumi A/S K. Lund t Co. 
T. I. Group

HOSE - Rotary:

Coflexip
Goes International Petroleum Services

Pte., Ltd.
Greengate Industrial Polymers, Ltd. 
Gumi A/S K. Lund < Co. 
Industries Pirelli, S.A.I, y C. 
Offshore Drilling Supplies, Limited 
Taurus Hungarian Rubber Works 
Togawa Rubber Mfg. Co., Ltd. 
Unitor Ships Service A/S

HOSE - Steam Expansion: 

Gumni A/S X. Lund t Co. 

HOSE - Suction t Discharge:

Gumi A/S K. Lund t Co.
Mento A/S
New-Mar Oil Services, Ltd.
Offshore Drilling Supplies Limited
T. I. Group
Treg, Div. of Pirelli

HOSE - Welding:

Gumi A/S K. Lund ( Co. 
Treg, Div. of Pirelli

HOUSES - Bunk, Dining, Locker, Etc.:

!r™er-s Lsrsen A.S. 
T. I. Group 
Tavernier-Houdy

HOUSES - Canvas:

Norseman Shelters, Ltd. 
Tavernier-Houdy
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HOUSBS - Engine:

Norseman Shelters, Ltd. 
Olympic Ironworks, Ltd. 
Tavernier-Houdy

HOUSES - Instrumsnt: 

Tavernier-Houdy 

HOUSES - Meter:

Mew-Mar Oil Services, Ltd. 
Tavernier-Houdy

HOUSES - Mud:

CECA I
Olympic Ironworks, Ltd.
Tavernier-Houdy

HOUSES - Power:

ACEP (France)
Olympic Ironworks, Ltd.
Tavernier-Koudy

HOUSES - Prefabricated:

Olympic Ironworks, Ltd. 
T. I. Group 
Tavemier-Houdy

HOUSES - Tool:

Olympic Ironworks, Ltd. 
Tavernier-Houdy

HOUSING - Rig:

Norseman Shelters, Ltd. 
Offshore Drilling Supplies, Ltd. 
Olympic Ironworks, Ltd.

HOUSING - Storage:

NorseMn Shelters, Ltd. 
Offshore Drilling Supplies, Ltd. 
Olympic Ironworks, Ltd. 
Tavernier-Houdy

HOUSING - Wellhead, Subse*:

Olympic ironworks, Ltd. 
A/S Raufoss

HYPERBARIC - Centers:

Comex Indusitrie*
Creusot-Loire Engergie Developments

IMPELLERS;

Arbarthrope Oilfield Services, Ltd. 
Offshore Drilling supplies. Ltd.

IMCIHERATORS;

Irgens Lareen A/S 
Motherwell Bridge Croup

mCLIHOMETEUS:

Thowon CSF (D A S M)

INDICATORS - Anchor MindU.:..

Ceria

INDICATORS - Crane Load:

Ceria

INDICATORS - Depth:

Ceria
Offshore Drilling Supplies, Ltd.
Tesel Services, Ltd.

INDICATORS - Directional Drilling: 

Friedrich Leutert CStbH 

INDICATORS - Drift: 

Priedrlch Leutert CMlH 

INDICATORS - Drilling Control:

Offshore trilling Supplies, Ltd. 
Senega

INDICATORS - Flow:

Automotive Products, Ltd. 
SaMega

INDICATORS - Free Point: 

Tesel Services, Ltd. 

INDICATORS - Hole Fill-Up: 

Dreco, Ltd.
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INDICATORS - Liquid Level:

Samega
Tesel Services, Ltd.

INDICATORS - Mud Circulation Rate:

Samega

INDICATORS - Mud Pit Level:

Samega

INDICATORS - Mud Pressure:

Brisco Engineering, Ltd. 
Offshore Drilling Supplies, Ltd.

INDICATORS - Mud Weight:

Samega
Unitor Ships Service AS

INDICATORS - Position:

Thomson - CSF (D A S M)

INDICATORS - Torque:

Samega

INDICATORS - Vessel Position:

GEC Group (England)

INDICATORS - Height, Bottom Hole:

Sameqa

INDICATORS - Height, Recording:

Samega

INDICATORS - Height, Wire Line:

Ceria
Flopetrol
Indus trialexportimport
Offshore Drilling Supplies, Ltd.

INHIBITORS - Corrosion:

CECA I 
CECA II
Chemische Fabriek Servo 
Drill tec GmbH
Goes International Petroleum Service 

Pte., Ltd.

INHIBITORS - Corrosion (contd.)

Hoechst AG
Offshore Drilling Supplies, Ltd.
Unitor Ships Service

INJECTORS - Chemical:

Brisco Engineering, Ltd.
Costruzioni Hydro-Pneumatic
Goes International Petroleum Service Pte., Ltd.
Goldhan Olfeddausrustungen GmbH
Offshore Drilling Supplies, Ltd.

INJECTORS - Chemical, Bottom Hole: 

Brisco Engineering, Ltd. 

INJECTORS - Subsea Grease: 

Brisco Engineering, Ltd. 

INSERTS - Choke: 

Canada

INSERTS - Slip £ Spider:
Arbaxthorpe Oilfield Services Ltd. 
Offshore Drilling Supplies, Ltd.
INSERTS - Valve:

Sea Oil Services, Ltd. 
Stabylia

INSPECTION - Casing:

T. I. Group 
O. I. S.

INSPECTION - Drill Collars:

Breda Fucine
Sea Oil Services, Ltd.
O. I. S.

INSPECTION - Drill Pipe:

Breda Fucine
Sea Oil Services, Ltd.
T. I. Group
O. I. S.

INSPECTION - Magnetic Particle:

Breda Fucine 
O. I. S.
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INSPECTION - Pipe:

Breda Fucine 
0. I. S. 
T. I. Group

INSPECTION - Pipeline:

0. I. S. 
T. I. Group

INSPECTION - Sucker Rod: 

0. I. S.
T. I. Group 

INSPECTION - Thread:

Inspection Tubular Goods - British Steel
Corp.

Kuroda Precision Industries, Ltd. 
o. I. S.
Sea Oil Services, Ltd. 
T. I. Group

INSPECTION - Ultrasonic:

Breda Pucine 
0. I. S.

INSPECTION - Held:

Ateliers et Chanteira de Bretagne 
O. I. S.

INSTRUMENTATION - Marine Drilling:

C G A/Alcatel
Mento A/S
Unitor Ships Service AS

INSTRUMENTATION - Platform: 

Brisco Engineering, Ltd. 

INSTRUMENTATION - Subsea: 

Brisco Engineering, Ltd.

INSTRUMENTS - Directional Drilling 
Control:

Priedrich Leutert GHbH t Co.

INSTRUMENTS - Gas Meters

New-Mar Oil Services, Ltd. 
Phoceenne De Metallurgie

INSTRUMENTS - Oceanographic: 

Thomson C5F (DASH) 

INSTRUMENTS - Pressure:

Brisco Engineering, Ltd. 
Friedrich Leutert QnbH i, Co. 
Saaega

INSTRUMENTS - Subsurface Pressure Gages: 

Priedrich Leutert GnbH (Co. 

INSTRUMENTS - Well Surveying:

Sanega
Tesel Services, Ltd.
Western Hydraulic

INSULATION - Duct: 

Elkea-Spirgerverket VS 

INSULATION - Fire: 

Elkea-Spigerverket VS 

INSULATION - Pipe:

Elk«B-Spigerverket A/S 
Pnoceenne De Metal, lurgie

JACKS - Casing: 

Kydraudyne B.V. 

JACKS - Gripper: 

Hydraudyna, B.V. 

JACKS - Hydraulic:

Ceria
Donetster Moorside, Ltd.
Goes International PetroleuB Servic* Pte., Ltd.
Hydraudyne B.V.

JACKS - Offshore Drilling Barge: 

Hydraudyne B.V.
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JACKS - Offshore Platform: 

Hydraudyne B.V. 

JACKS - Rig:

Brissonneau fi Lotz Marine 
Griffith Oil Tool, Ltd. 
Hydraudyne B.V. 
Olympic Ironworks, Ltd.

JACKS - Rig Skidding:

Hydraudyne B.V. 
Olympic Ironworks, Ltd.

JARS - Bumper:

Goes International Petroleum Service
Pte., Ltd.

Griffith Oil Tool, Ltd. 
Industrialexportifflport 
Offshore Drilling Supplies, Ltd. 
Sea Oil Services, Ltd.

JARS - Circulating:

Industrialexport import 
Offshore Drilling Supplies, Ltd.

JARS - Drilling, Mechanical:

Griffith Oil Tool, Ltd. 
Industrialexportimport 
Offshore Drilling Supplies, Ltd. 
Sea Oil Services, Ltd.

JARS - Hydraulic:

Griffith Oil Tool, Ltd. 
Offshore Drilling Supplies, Ltd. 
Van Der Horst

JARS - Knuckle: 

Industrialexportimport 

JARS - Rotary:

Griffith Oil Tool, Ltd. 
Induatrialexport import 
Offshore Drilling Supplies, Ltd.

JARS - Safety Joint:

Industrialexportimport
Offshore Drilling Supplies, Ltd.

JARS - Mire Line:

Griffith Oil Tool, Ltd. 
Industrialexportimport 
Offshore Drilling Supplies, Ltd.

JOINTS - Ball: 

Van Der Horst 

JOINTS - Expansion:

BTR Silvertown, Ltd. 
Phoceenne De Metallurgie 
T. I. Group

JOINTS - Flex Offshore:

Conex Seal

JOINTS - Knuckle, Wire Line:

Plopetrol 
Seaco

JOINTS - Pipe:

British Steel Corp.
Creusot-Loire/Pressure Vessels Div.
Nippon Kokan K.K.
Phoceenne De Metallurgie
SMFI/Creusot-Loire
Serck Audco Valves
Vallourec Export

JOINTS - Pup:

Drillcon Industries, Ltd.
Equipetrol S.A.
Hamblin t, Glover Oilfield Services, Ltd.Hunting Group
Lion Oil Tool
Offshore Drilling Supplies, Ltd.
SMFI/Creusot-Loire
SMPI/Marep

JOINTS - Riser, Subsea:

Comex Seal 
Matra Offshore

JOINTS - Slip, Offshore:

Van Der Horst Asia Pte., Ltd.
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JOINTS - Safety Drilling:

Arai Ironworks

JOINTS - Safety Tubing:

Arai Ironworks

JOINTS - Swivel:

(ACEP)
Creusot-Loire Cnergie Developments
I tag Celle
Offshore Drilling Supplies, Ltd.
Phoceenne De Metal lurgie
Unitor Ships Service AS
Verinigte Sdelstahlwerke AG

JOINTS - Tool;

Aker Norsco Contracting
Arai Iron Works Co., Ltd.
A/s Raufoss
Breda Fucine S.p.A.
Creusot-Loire - Div. Material De Forage
Csepel Works
Daido Steel Co., Ltd.
Dai-Ichi Sokuhan Works, Ltd.
Demco, Ltd.
Dianant Boart S.A.
Drillcon Industries, Ltd.
Equipetrol S.A.
Euro-Drill Equipment (UK), Ltd.
Fukuda Kogyo Co., Ltd.
G K N Group
Heraann Von RautenKranz, Internat-

• Tiefbohr GmbH t Co., KG ITAG
Horstmann Gauge 6 Metrology, Ltd.
Hunting Oilfield Services, Ltd.
Indus trialexport
Intreprinderea De Tevi Bosun
Intreprinderea De Utilaj Petrolier
Intreprinderea Necanica Pina
Koruda Precision Industries, Ltd.
Lion Oil Tool Group
Mannesnann Handel AG
Mannesnannroehren-Werke AG
Mitsubishi Steel Mfg. Co., Ltd.
Morse/Henco Corp.
Nippon Xokan K.K.
Nippon Kokan Tsugite Kabushikl Kalsha
Offshore Drilling Supplies, Ltd.
Petroswca
Rauma ftepola oy, LokoM Div.
SMFI/Creusot-Loire
S.P.A. JasKs Massarenti

JOINTS - Tool (contd.)

Deaco
Sea Oil Services, Ltd.
Stewart Rosa £ Co., Inc.
Sumitomo Metal Industries, Ltd.
Tahara Manufacturing Co., Ltd.
T. f. DeMexico, S.A.
T. I. Coventry Gauge, Ltd.
T. I. Group
Tokiwa Industrial Co., Ltd.
Tokyo Sokuhan Co., Ltd.
Tone Boring Co., Ltd.
Tru-Thread, Ltd.
TRW Mission Industrie Ltd.
Tsukaaoto Seiki Co., Ltd.
Union Industrielle et D'Entreprise
U.M.D. International
Vereinigte Edelatahlwerke A.G.
Mirth Maschinen-und Bohrgerate Fabrik
Yoshida Boring Machine Mfg. Co., Ltd.

JOINTS - Tool, Flush Joint:

Arai Ironworks 
SMFI/Creusot-Loire

JOINTS - Tool, Threadiest:

Arai Ironworks 
Tsukanoto Seiki Co.

JOINTS - Tool, Tubing:

Arai Ironworks
British Steel Corp.
Drillcon Industries, Ltd.
Equipetrol S.A.
SMFI/Creusot-Loire
Van Der Horst Asia Pte., Ltd.
Vereinigte Edelstahlwerke AG •

JOINTS - Universal: 

Voith Oetriebe 

KKLL1S:

Breda Pucine
Equipetrol S.A.
Lanzagorta/CM
Offshore Drilling Supplies Limited
SHFI/Marnp
Vereinigte Edelstahlwerke
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KELLYS - Hex Drive:

Drillcon Industries, Ltd. 
Industrialexportimport

KELLYS - Square Drive:

Breda Fucine
Drillcon Industries, Ltd.
Equipetrol S.A.
Industrialexportimport
SMFI/Marep

KNIVEr - Wire Line:

Flopetrol
Industrialexportimport
Seaco

KNOCK-OUTS - Free Water:

C. Goldhan
Robert Jenkins Oil & Gas
Novelles Applications Technologiques

LABOR - Contracting:

Brisco Engineering, Ltd. 
Oil Industry Services A.S.

LADDERS - Telescopic:

Verhoef Aluminum Scheepsbouwindustrie

LANTERNS^ - Electric, Vaporproof:

T. I. Group

LANTERNS - Marine:

T. I. Group

LATCHES - Hydraulic, Sufcsea:

Hydraudyne B.V.

LATHES:

Ateliers Dentoor S.A.

LIGHTING SYSTEMS - Navigational:

Northern Rig Lit«s

LIGHTS - Explosion Proof:

Atlas Copco AB

LIGHTS - Explosion Proof (contd.)
Atlas Copco AB
Northern Rig Lites
Rognon S.A.
T. I. Group
Unitor Ships Service A/S

LIGHTS - Flood:

Northern Rig Lites 
T. I. Group

LIGHTS - Hand:

Northern Rig Lites
T. I. Group
Unitor Ships Service A/S

LIGHTS - Navigation:

New-Mar Oil Services, Ltd. 
Northern Rig Lites

LIGHTS - Offshore:

Northern Rig Lites 
T, I. Group

LIGHTS - Rig & Derrick:

Bharat Heavy Electrical*, Ltd. 
Northern Rig Lites 
Offshore Drilling Supplies, Ltd. 
T. I. Group

LIGHTS - Underwater: 

Unitor Ships Service A/S 

LINERS - Cemented:

Industrialexportimport 

LINERS - De-Sander:

Industrialexportimport 
Sigsia Cheihie, Ltd.

LINERS - Desilter:

Indus trialexpor t impor t 
Signa Chemie, Ltd.

LINERS - Pump:

Arbarthorpe Oilfield Services, Ltd. 
BTR Silvertown, Ltd.
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LINERS - Pump (contd.)
Holland s Cia
G K N Group
Goes International Petroleum Services

Pte., Ltd.
Industrialexportimport 
Massarenti 
Mento A/S
Offshore Drilling Supplies Limited 
S.B.S.
Vereinigte Edelstahlwerke 
LINERS - Tubing:

Industrialexportimport 
Sandvik AB 
Vallourec Export

LINES - Choke & Kill:

Gutmi A/S K. Lune 5 Co. 
Offshore Drilling Supplies, Ltd.

LINES - Gathering, offshore:

Paguag GmbH t Co.

LINES - Hydraulic Control;

Gummi A/S K. Lund s Co. 
Unitor ships Service AS

LINES - Tails

Sandvik AB

LINES - Tow & Anchor:

Elkem-Spirgerverket A/S 
Hawkins & Tipson Repemakers 
Hendrik Veder 
united Ropeworks

LINING - Brake:

Offshore Drilling Supplies Limited

LINKS - Chain:

Elkem A/S
Hamanaka Chain Mfg. Co., Ltd.
Hendrik Veder

LINKS - Elevator-.

Blohm & Voss AG
Creusot-Loire Energie Developments
Griffith Oil Tool, Ltd.

LINKS - Elevator (contd.)

Industrialexportimport
Offshore Drilling Supplies, Ltd.
Vereinigte Edelstahlwerke AG

LIHKS - Pennant:

Elkem-Splgerverket A/S

LOCATORS - Tubing End:

Flopetrol

LOGGING - Caliper:

Hunting Group
Tesel Services, Ltd.

LOGGING - Cement Bond:

Hunting Group
Tesel Services, Ltd.

LOGGING - Collar: 

Tesel Services, Ltd. 

LOGGING - Density:

Hunting Group
Samega
Tesel Services, Ltd.

LOGGING - Drift:

Priedrich Leutert GmbH & Co.

LOGGING - Drilling Rate:

Samega

LOGGING - Electrical:

GEC Group
Tesel Services, Ltd.

LOGGING - Fluid Levels:

Samega
Tesel Services, Ltd.

LOGGING - Focused Current: 

Tesel Services, Ltd.

20-617 0-83-39
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LOGGING - Mineral:

Tesel Services, Ltd.

LOGGING - Mud Analysis:

Samega

LOGGING - Offshore Service Unit:

Flopetrol
Tesel Services, Ltd.

LOGGING - Pressure:

Priedrich Leutert GmbH 
Sanega

LOGGING - Radio Activity:

Hunting Group 
Tesel Services, Ltd.

LOGGING - Stuck Pipe; 

Tesel Services, Ltd. 

LOGGING - Temperature:

Friedrich Leutert GmbH
Junting Group
Saswga
Tesel Services, Ltd.

LOGGING - Velocity:

Tesel Services, Ltd.

LOST CIRCULATION - Materials:

Anchor Drilling Fluids, A/S 
CECA I 
CECA S.A. 
Brinadd Co.

LUBRICANTS:

CECA I
CECA S.A.
Mento A/S
Offshore Drilling Supplies, Ltd.
Ultraglide Limited
Unitor Ships Service AS

LUBRICANTS - Packing:

AVA International, Inc. 
Ultraglide Limited

Offshore Drilling Supplies, Ltd. 
Ultraglide Llnited

LUBRICANTS - Valve:

Kurt Kohorn, Ltd. 
Serck Audco Valves 
Ultraglide Limited

LUBRICANTS - Hireline: 

Ultraglide, Ltd. 

LUBRICATORS - Valve:

Brisco Engineering, Ltd. 
Kurt Kohorn, Ltd.

MACHINE SHOP SERVICES;
Ateliers Denoor S.A.
Creusot-Loire Energie Developswnts
Massarenti
North Sea Exploration Services
Rotator Norway
Sea Oil Services, Ltd.
T. I. Group
Unitor Ship* Service AS
Van Der Horst Asia Pie., Ltd.
Venezuela oil Tool
Vivalo
MACHINES - Pipe Pulling:

Salzgitter Maschl' an

MACHINES - Pipe Threading t Cutting:

Ateliers Denoor S.A.

MACHINES - Welding:

Brisco Engineering, Ltd.
G K M Group
Unitor Ships Service

MACHINING - Equipment:

Ateliers Demoor S.A. 
Creusot-Loire Energie Developments 
T. I. Group 
Unitor Ships Servic* AS

MACHINING - Steel:

Creusot-Loire Energie Developments 
Jaswa Pairley Steels

41
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MAGNETS - Fishing:

Industrialexportimport 
Kingston Instrument Co., Ltd. 
Offshore Drilling Supplies, Ltd.

MAINTENANCE - On 6 Offshore:

Comex Seal
Elektro Union Offshore A/S
GEC-Elliott Process Automation, Ltd.
G K N Group
North Sea Exploration Services
Sofresid

MANAGEMENT - Project:

Comex Seal
Elektro Union Offshore A/S
G K N Group
Novelles Applications Technologiques
Seamore Oil & Gas Processing

MANDRELS - Drift:

J. Caslake, Ltd.
Offshore Drilling Supplies Limited
Sea Oil Services, Ltd.
Sigma Chemie, Ltd.

MANDRELS - Locking:

Brastech Industrial
Carlo, S.A.
Flopetrol
Impanex, S.A,
Malbranque
Seaco

MANDRELS - Sidepocket:

Teledyne Her la

MANDPELS - Tubing, Gas Lift:

Teledyne Merla

MANDRELS - Tubing Suspension:

Breda Fucine 
Canada Works

MANIFOLDS - Blow-Out Preventer:

Industrialexportimport 
Olympic Ironworks, Ltd. 
Van Der Horst

MANIFOLDS - Cementing: 

Industrialexportimport 

MANIFOLDS - Flow Control:

Brisco Engineering, Ltd. 
Creusot-Loire Energie Developments 
Lanzagorta/FIP 
Phoceenne De Metailurgie

MANIFOLDS - Hydraulic Pumping:

Hydraudyne B,V.

HAMIFOLDS - Mud Line:

Kurt Kohorn, Ltd. 
Olympic Ironworks, Ltd.

MASTS - Cantilever:

Bharat Heavy Electricals, Ltd.
Dreco, Ltd.
Industria Del Hierro, 5.A. De C.v.
Indus tr ia1expo r t import
Lanzagorta International, Inc.
Massarenti
Olympic Ironworks, Ltd.
Joseph Paris S.A.
Silvio Ballerini 6 C
U.I.E.

MASTS - Folding:

Industrialexportimport 
Lan z agor ta/FIP 
Joseph Paris, S.A,

MASTS - Jacknife:

Dreco, Ltd.
Massarenti
Olympic Ironworks, Ltd.
Joseph Paris S.A.

MASTS - Portable:

ArmstrongWhitworth (Metal Inds), Ltd.
Dreco, Ltd.
Industria Del Hierro, S.A. De C.V.
Industrialexportimport
Lanzagorta/CM
Massarenti
The Oil Well Engineering Co.
Olympic Ironworks, Ltd.
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MASTS - Slant Hole Drilling:

Olympic Ironworks, Ltd. 
Joseph Paris S.A.

MASTS - Telescoping:

Creusot-Loire Energie Developments
Dreco, Ltd.
Industria Del Kierro, S.A. De C.V.
Xndustrialexportimport
Lanzagorta International
Nassarenti
Olympic Ironworks, Ltd.
Salzgitter Maschinen
Vereinigte Edelstahlwerke AG
U.I.E.

MASTS - Tripod:

Lanzagorta/CM 
Joseph Paris S.A.

METALS - Hard Surfacing:

Creusot-Loire Energie Developments 
Lion Oil Tool

METERS - Combination Separator £ Meter:

Baaset-Bretagne-Loire
C. Goldhan
Robert Jenkins Oil t Gas

METERS - Current: 

Thomson - CSP (D A S M) 

METERS - Density:

sajsega

METERS - Flow:

Plopstrol
Phoceenne De Metallurgie
Samega

METERS - Gas: 

Teledyne Merit

METERS - Oil:

New-Mar Oil Services, Ltd.

HBTERS - Pit Lever:

Samega

METERS - Positive Volume:

C. Goldhan
New-Mar Oil Services, Ltd.

METERS - Resistivity:

Samega

METERS - Turbine:

Kurt Kohcrn, Ltd.
New-Mar Oil Services, Ltd.

METERS - Velocity: 

Ferranti, Ltd. 

METERS - Hater:

Kurt Kohorn, Ltd.
New-Mar Oil Services, Ltd.

MICROSCOPES - chart Reading: 

Friedrich Leutert GmbH t Co. 

MICTOIIAVE - Systems: 

Ferrenti, Ltd. 

MILLS - Casing:

Industrialexportimport
Lor, Inc.
Offshore Drilling Supplies, Ltd.
SWT/Creusot-Loire
Sea Oil Services, Ltd.

MILLS - Drill Collar t Drill Pipe:

Industrialexportioport
Lor, Inc.
Sea Oil Services, Ltd.

MILLS - Inside Fluted.- 

Sea Oil Services, Ltd. 

MILLS - junk:

Canamco Services t Supplies 
Lion Oil Tool
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MILLS - Junk (contd.)
Lor, Inc.
Offshore Drilling Supplies, Ltd.
SHFI/creusor-Loire
Sea Oil Services, Ltd.

MILLS - Liner;
Lor, Inc.
Sea Oil Services, Ltd.

MILLS - Packer t Cement: 
Indus trialexport import 
Lor, Inc.
Sea Oil Services, Ltd. 
Venezuela Oil Tool 
MILLS - Pilot: 
Industrialexportimport 
Lion Oil Tool 
Lor, Inc.

MILLS - Reamer: 
Lor, Inc.
SMFI/Creusot-Loire 
Sea Oil Services, Ltd.

MILLS - Round Nose:
Lor, Inc.
Offshore Drilling Supplies, Ltd.
Sea Oil Services, Ltd.

MILLS - Section: 

Lor, Inc. 

MILLS - Starting: 

Lor, Inc.

MILLS - Taper:
Industrialexportinport
Lion Oil Tool
Lor, Inc.
Offshore Drilling Supplies, Ltd.
Sea Oil Services, Ltd.

MILLS - Tubing: 
SMFI/Creusot-Loire 
Sea Oil Services, Ltd.

MILLS - Tubing t Window:

Industrialexportinport 
Lor, Inc.

MIXERS - Fluid:

Industrial expor 
Plenty Group, Ltd.

MIXERS - Hud:

Dreco, Ltd.
Goes International Petroleum Services Pt«., Ltd.
Industrialexportionport ^I tag
Offshore Drilling Supplies, Ltd
Silvio Ballerini i, C
Unitor Ships Service AS

MODULES - Atmospheric Transfer:

Comex Industries

MODULES - Immersion Control:

Ateliers et Chanteirs de Bretagne

MONITORS:

C G A/Alcatel

MONITORS - B S S W:

C G A/Alcatel
Unitor Ships Service AS

MONITORS - Mud Circulation: 

C G A/Alcatel 

MOORING SYSTEMS;

A. S. Bergens Mekaniske Verk
Brissonneau fi Lotz Marine
Bruce International
Ceria
Creusot-Loire Energie Developments
Elektro Union Offshore A/S
Elkem
EquipeBents Mecaniques et Hydrauliquea
GEC Mechanical Handling
Hawkinfl & Tipson Ropeaakars
Hendrik Veder
Hydraulik Brattvaag
Irgens Larsen A.S.
Kleber
Norsea A/£
Puanes Mekaniske Versted
United Ropenakers
Vickers, Ltd.
Wharton Engineers

MOTORS - Electric:

Ateliers de Constructions Electriques de 
Charleroi
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MOTORS - Electric (contd.)

Bharat Heavy Electrical*, Ltd.
Brissonneau £ Lots Marine
GBC Machines
Goes International Petroleusi Services

Pte., Ltd. 
Holec
Xndustrialexportinport 
Jounont'Schneider 
Northern Rig Lites 
Offshore Drilling Supplies, Ltd.

MOTORS - Hydraulic:

A. S. Bergens Mekaniske Verk
Brlssonneau s Lotz Marine
Dowty Offshore, Ltd.
GEC Group
Hydraudyne B.V.
Indus trialexportiaport
Nestern Hydraulic

MOTORS - Haterproof:

Ateliers de Constructions Electriques
de Charleroi

Brissonneau I Loti Marine 
Clarke Chapium, Ltd. 
Holec 
Rognon S.A.

MOUNTINGS - Vibration Control: 

BTR Silvertovn, Ltd. 

MUD - Drilling:

Anchor Drilling Fluids A/S
8 N Mud, Ltd.
CECA I
Hercules France S. A.
Hoechst AC
Norsk Hydro
Rhone-Poulenc Industries

MUD - Oil Base:

Anchor Drilling Fluids A/S 
CECA I

MUD - Oil Eaulsion:

Anchor Drilling Fluids A/S 
CZCAI

MULTIPLEXERS - Bob Control:

Matra Offshore

NETS - Cargo:

Elken

NETS - Personnel Rescue:

Hendrik Veder

NETS - Personnel Transfer:

Hendrik Veder 
United Ropeworks

NIPPLES - Blast: 

Hunting Group 

NIPPLES - Cage: 

Lanzagorta/PIP 

NIPPLES - Casing:

Dalnine S.P.A. 
Induatrlalexportlnport 
Lanxagorta International, Xnc.

NIPPLES - Hydraulic Choke: 

Hydraudyne B.V. 

NIPPLES - Landing:

Breda Pucine 
Flopetrol

NIPPLES - No Go:

AVA International, Inc.

NIPPLES - Pipe:

Lanzagorta/FIP 
T. I, Group

NIPPLES - Plain Choke:

Kingston Instrument Co., Ltd. 
Lanzagorta International, Inc.

NIPPLES - Ported:

AVA International, Inc.
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NIPPLES - Sub-Surface Pwp: 

Vereinigte Edelstahlwerke AG 

NIPPLES - Swage: 

Lanzagorta/FIP 

NIPPLES - Tubing:

Dalnine
Industrialexportinport 
I. I. Group

NOZZLES - Flow: 

Phoceenne De Metallurgie 

NOZZLES - Jet, Rock Bit: 

TBUkanoto Seiki Company 

NOZZLES - Mud Gun:

Dreco, Ltd.
Offshore Drilling Supplies, Ltd.

HUTS;

Doncasters Hoorside, Ltd.
G K N Group
phoceenne De Metallurgie

NUTS - Propeller Fitting: 

Doncasters Moorside, Ltd.

OCEANOGRAPHIC - Data Gathering & 
Recording:

Ceria
Dovty Offshore, Ltd.
Thomson CSF AVS

OIL - Hydraulic:

Hydraudyne B.V. 
Ultraglide Limited

OPEMERS - Hole:

Drilling c Service
Goes International Petroleum Services

Pte., Ltd. 
Nor,«« A/S 
SMPI/Creusot-Loire 
Sea Oil Services, Ltd.

OPEMERS - Hole (contd.)

J. K. Suit C Sons 
Tsukanoto Seiki Co.

ORIENTATION - Botton Hole:

Friedrich Leutert GmbH £ Co. 
Teael Services, Ltd.

0-RINGS;

Lanzagorta International, Inc. 

OVERS HOTS - continuous strings: 

Offshore Drilling Supplies, Ltd. 

OVERSHOTS - Releasing t Circulating:

Indufitrialexportimport
Offshore Drilling Supplies Limited
Sea Oil Services, Ltd.

OVERSHOTS - Rope Sockets: 

Industrialexport import 

OVERSHOTS - Short Catch: 

Indus trialexport import 

OVERSHOTS - Sucker Rod:

Industrialexportimport
Offshore Drilling Supplies, Ltd.

OVERSHOTS - Tubing:

Goes International Petroleum Services Pte., Lw. 
Industrialexportimport

OVERSHOTS - Hire Line rishing:

Diamant Boart S.A.
Flopetrol
Industrialexportimport

PACKERS - Anchor: 

Industrialexportimport 

PACKERS - By Pass = 

AVA International, Inc.
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PACKERS - Casing:

McAllister t Associates

PACKERS - casing External:

Kleber

PACKERS - Casing Pump:

Offshore Drilling Supplies, Ltd.

PACKERS - Cup: 

Industrialexportimport 

PACKERS - Drillable:

Industrialexportimport 
Okgt

PACKERS - Formation:

Okgt

PACKERS - Gravel:

Offshore Drilling Supplies, Ltd.

PACKERS ' Hook Wall:

Okgt

PACKERS - Hydraulic Set:

AVA International, Inc. 
Okgt

PACKERS - Inflatable:

Pronal 
Kleber

PACKERS - Kelly, Rotating: 

Offshore Drilling Supplies, Ltd. 

PACKERS - Liner:

Industrialexportisiport
Okgt
Venezuela Oil Tool
PACKERS - Permanent:

Carlo. S.A.
Flopetrol
Site oil Tools, Ltd.

PACKERS - Production: 

AVA International, Inc. 

PACKERS - Punpdovn: 

Industrialexportinport

PACKERS - Retrievable:
AVA International, Inc.
Indus trialexportinport
SKA
Site Oil Tools

PACKERS - Slinhole:

Industrialexportinport

PACKERS - Squeeze:

Okgt

PACKERS - Thermal Recovery:

Zndustrialexportinport

PACKERS - Hireline:

Ava International, Inc. 
Industrialexportinport 
Tesel Services, Ltd.

PACKING - Pump:

Offshore Drilling Supplies, Ltd.

PACKING - Rubber:

Hallite, Ltd.
Regal Industrial Rubber CA
Sigu Cheaie, Ltd.
Stabylia
PACKING - Stuffing Box:

Indus tfialexportimport 
Okgt

PACKING - Swivel Wash Pipe:

M/Stabylia

PACXOPTS - Casing I* Tubing:

AVA International, Inc.

PAINT;

Sign Cheat!*, Ltd.
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PANELS - Control:

Automotive Products, Ltd. 
AVA International, Inc. 
Briaco Engineering, Ltd. 
Costruzioni Hydro-Pneumatic 
Motherwell Bridge 
Northern Rig Lites 
P. D. Rasspe Sohne 
Rotator Norway 
Sigmund Pulsometer Pumps 
Unitor Ships Service AS

PATCHES - Casing:

Offshore Drilling Supplies, Ltd.

PERFORATING :

Tesel Services, Ltd.

PERFORATING - Offshore Service Unit 
& Oriented:

Tesel Services, Ltd.

PERFORATORS - Jet, Pipe 6 Tubing:

Tesel Services, Ltd.

PERFORATORS - Tubing:

T. I. Group

PERHEAMETERS :

Ruska Instrument Corp. 
Samega

PERSONNEL - Offshore:

Brisco Engineering, Ltd- ..,, 
Comex Seal
North Sea Exploration Services 
Porta-Test Systems, Ltd. 
Tesel Services, Ltd.

- Inspection:

Barber Industries, Ltd. 
Proval

PIGS - Scraper:

Barber Industries, Ltd. 
Phoceenne De rtetallurgie

PILE DRIVING - Underwater: 

Motherwell Bridge 

PILOTS - Auto: 

Brisco Engineering, Ltd. 

PILOTS - Hydraulic:

Baker CAC
Brisco Engineering, Ltd.
Hydraudyne B.v.

PILOTS.- Pneumatic:

Baker CAC
Brisco Engineering, Ltd.

PILOTS - Safety Valve:

AVA International, Inc. 
Baker CAC
Brisco Engineering, Ltd. 
Kurt Kohorn, Ltd.

PIPE BEHDING;

Creusot-Loi re/Pressure Vessels Div. 
Nippon Kokan K.K.

PIPE - Coated:

The Alqoma Steel Corp. 
Drillcon Industries, Ltd. 
Mannesmann Handel AG 
Hannesmannrohren-Werke 
Motherwell Bridge Company 
Nippon Kokan K.K. 
Trouvay & Cauvin 
Vallourec Export

PIPE - Drill:

Arbarthorpe Oilfield Services, Ltd.
Breda Fucine
British Steel Corp,
Dalmine
Drillcon Industries, Ltd.
Bquipetrol S.A.
G K N Group (Goes International Petroleum Services Pte.« Ltu
Indus trialexportiraport
Mannesmann Handel AG
Manne smannrohr en -Werke
Nippon Kokan K.K.
Offshore Drilling Supplies, Ltd.



610

PIPE - Drill (contd.)

Sunitono Metal Industries
Trouvay & Cauvln
Trouvay Handel AG
United Casing Steel t Pipe, Ltd.
Vallourec Export

PIPE - Drill, Alurinua:

United Casing Steel s Pipe, Ltd.

PIPE - Drill, Plush Joint:

Indus trialexportinport 
Mannesmann Handel AG 
Mannesnann Roehren-Werke AG 
Sueitono Metal Industries, Ltd. 
United Casing Steel t Pipe, Ltd. 
Vallourec Export

PIPE - Drill, Geophysical: 

United Casing Steel s Pipe, Ltd. 

PIPE - Drill, Heavy Wall:

Drillcon Industries, Ltd.
Equipetrol, S.A.
G K N Group
Hannesaann Handel AG
Mannesaann Roehren-Herke AG
Nippon Itokan K.K.
SMFI/Marep
Sumitomo Metal Industries, Ltd.
United Casing Steel t. Pipe, Ltd.

49
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PIPE - Drill, Integral Joint:

Breda Fucine
Xndustrialexportimport
Mannesmannrohre-Herke
United Casing Steel t Pipe Ltd.
Vallourec Export

PIPE - Drill, Integral Flush:

Breda Fucine
Drillcon Industries Ltd.
Marine smann Handel AG
Mannesmannrohren-Werke
United Casing Steel & Pipe Ltd.
Vallourec Export

PIPE - Drill, Seamless:

Breda Fucine
British Steel Corporation
Hannesmann Handel AG
Mannesroannrohren-Werke
Nippon Kokan
Sunitomo Metal industries
United Casing Steel t Pipe Ltd.
Vallourec Export

PIPE - Drill, Tubing:

Drillcon Industries Ltd.
Nippon Kokan K. K.
Norsea A/S
Offshore Drilling Supplies Ltd.
Sumitomo Metal Industries
Trouvay t Cauvin
United Casing Steel & Pipe Ltd.
Vallourec Export

PIPE - External Upset:

Dalmine S.P.A.
Drillcon Industries Ltd.
Mannesnannrohren-Herke
Nippon Kokan
Nippon Steel Corporation
Sunitomo Metal Industries
United Casing Steel & Pipe Ltd.
Vallourec Export

PIPE - Fabricated Structural Steel:

Bergrohr GMBH Hernc
Bergrohr GMBH Sief*r.
Confab Industrial S.A.
DragadoH & Construcciones, S.A.

Fuji Tekko Kabushiki Kaisha 
Kawasaki Steel Corporation 
Kokubo Tekkosho 
Kolsch-Folzer-Werke AG 
Mannesmannroehren-Werk« AG 
Nippon Kokan Kabushiki Kaisha 
Nippon Steel Corporation 
Nishimura Koki Company, Ltd. 
Osaka Tetsuen Kikai Company, Ltd. 
Safcai iron Works Company, Ltd. 
Sumitomo Metal Industries, Ltd. 
Toa Gaigyo Company, Ltd. 
Vallourec Export

PIPE - Fiberglass Epoxy:

Ciba-Geigy Pipe Systems
Ketech
Nippon Rokan K.K.
Phoceenne De Metallurgie
Sepma

PIPE - Flexible:

Conflexip
Paguag GmbH t Company
Paguag GmbH
T. I. Group

PIPE - Internal Upset:

Mannesmannrohren-Werke 
Nippon Kokan K. K. 
United Casing Steel & Pipe Ltd. 
Vallourec Export

PIPE - Line:

The Algoraa Steel Corporation
British Steel Corporation
Drillcon Industries Ltd.
Hoesch Roehrenwerke
Mannesmann Handel AG
Mannesmannrohren-Werke
Nippon Kokan
Nippon Steel Corporation
Paguag GmbH k Company
Paguag GmbH
sandvik Afl
Sumitomo Metal Industries Ltd.
T. I. Group
Trouvay t Cauvin
United Casing Steel & Pipe Ltd.
Vallourec Export
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PIPE - Plastic:

Phillips Drlscopipe, Inc. 
Phillips Extruded Products, Inc.

PIPE - Plastic Coated:

Breda Fucine 
Drillcon Industries Ltd. 
Hoeech Roehrenwerke 
Mannesmann Handel AC 
Mannesstannrohren-Herke 
Nippon Itokan X. K. 
Phoceenne De Metallurgie 
SuBicoBo Metal Industries Ltd. 
United Casing Steel t Pipe Ltd. 
Vallourec Export

PIPE - Pre-Pabricated:

Creusot-Loire/Pressure Vessels Div. 
Nippon Itokan K. K.

PIPE - Slotted or Perforated:
B t B
DalBine
Sandvik AB
Sea Oil Services Ltd.
Servecio Hydrocarb
PIPE - Hash:

Equipetrol S. A. 

PIPE - Welded:

British Steel Corporation 
Hoesch Doehrenverke 
Kavasaki steel Corporation 
Mannenann Handel AC 
MannesBannrohren-fferke AC 
Nippon Itokan
Nippon Steel Corporation 
Phoceenne Dt Metallurgie 
Sandvik Ab
SiaaitoBO Metal Industries Ltd. 
T. I. Group 
Trouvay ft Cauvan 
Motherwell Bridge 
Vallourec Export

PICK LAYERS - Sub-Sea:

Ateliers et Chanteirs de Bcetagne 
Coflexip

PIPE LAYERS - Sub-Sea (Cont.):

Nippon Kokan K. K. 
Hharton Engineers

PIPE-LINE - High Pressure:

Ciba-Ceigy

PIPELINES - Flexible, Offshore:

Paguag SnbH t Company

PIPE t COUPLINGS

Acciaierle e Ferriere Lonbarde FALCK
Acciaierie Tubificio Arvedi
ACINDAR, Industrie Argentina de Aceros S.A.
Alessio Tuoi S.p.A.
The Algona Steel Corporation, Ltd.
Athens Pipe Mocks S.A.
British Steel Corporation, Tubes Div.
C. A. Conduven
Confab Industrial S.A.
Corinth Pipexorks
Csepel Works
C.V.G. Siderurgica del Orinoco C.A.
DalBine Siderca S.A.I.e.
Dal»ine S.p.A.
Elsenwerk-Gesellschaft Macinllianshutte BbH
Eschveiler Bergwerks-Verein AG
Estel Rohr AG
The Far East Machinery Cosqpany, Ltd.
F.I.T. Ferrotubl Corbetta S.p.A.
Fort Morth Pipe i Supply Company
HYLSA, S.A.
Hyundai Pipe Company, Ltd.
Ilssin Steel Coapany, Ltd.
Ihe Indian Tube Company, Ltd.
Interprovincial Steel t Pipe Corp. ltd.
Interprinderea De T»vi Republlca
Interprinderea De Tevi nosun
Kawasaki Steel Corporation
Korea Steel Pipe Co»pany, Ltd.
Kosovska Detains Industrlja
Laalnaciones de Leaaca, S.A.
Hannesaann S/A
Mannessuumrohten-tterke AC
Marlo Maraldi S.p.A.
Naruichi steel Tube Ltd.
Middle East Tube Company
Nippon Kokan Kabushiki Xaisha
Nippon Steel Corporation
Nova Hut Klementa Gottwalda, Itarodni Podnik

SI
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PIPE t COUPLINGS (Cont.) :

Paderwerk Gebr. Benteler
Persico Pizzamiglio A.A.
Phoenix Steel Tube Company, Ltd.
Productos Tubulates Monclova, S.A.
Prudential Steel Ltd.
Pusan Steel Pipe Industrial Company, Ltd.
Rohrenwerke Bous/Saar GmbH
S.E.T.A., S.p.A., Societa Europe*

Tubifici e Acciaierie S.p.A. 
Si am Di Telia Ltda. (Siat Div.) 
SXF steel 
Stelco Inc.
Sumitomo Metal Industries, Ltd. 
Transformaciones Metalurgicas Especiales, S.A. 
Tubacero, S.A.
Tubacex, C.E. de Tubes por Extrusion, S.A. 
Tubemakers of Australia Ltd., Steel Pipe Div. 
Tubificio Dalmine ItaUider S.p.A. 
Tubos de Acero de Mexico, S.A. 
Tubos Reunidos, S.A. 
Uddeholms Atkiebolag, Tube Div. 
Union Steel Mfg. Company, Ltd. 
Usines a Tubes de la Meuse 
Valexy 
Vallourec 
VALTI 
Vitkovice Steel and Engineering Works of

(Clement Gottwald, Nat. Corp. 
VOEST-ALPINE AC 
Zeljezara Sisak

PIPE THREADERS

Ateliers Demoor S.A
DEMCO, Ltd.
Hamblin Oilfield (Services), Ltd.
Kuroda Precision Industries, Ltd.
Nippon Kokan Tsugite Kabushiki Kaisha
Oilfield Mfg. Pte., Ltd.
Oilfield Tubular Services (S) Pte., Ltd.
Tanotsu Kogyo Kabushiki Xaisha
T.P.S. Industries, Ltd.
Tri-State Oil Tool (S) Pte., Ltd.
Tube Investments, Ltd.

PIPE WORK - Fabricating: 

North Sea Exploration Services 

PISTONS - Pump:

Bronzavia
Goes International Petroleum Services Pte., Ltd.Industrialexportimport

PISTONS - Pump (Cont.):

Offshore Drilling Supplies Ltd. 
Stabylia

PLANTS - Air:

Bharat Heavy Electricals Ltd.

PLANTS - Crude Oil Treating:

Robert Jenkins Oil t Gas 
Seamore Oil * Gas Processing

PLANTS - Desulfurization:

Robert Jenkins Oil t Gas

PLANTS - Electric:

ACEP
A. S. Bergens Mekaniske Verk
Bharat Heavy Electricals Ltd.
Elektro Union Offshore A/S
GEC Gas Turbines Ltd.
Holec Petbow Ltd.
Pet bow Ltd.
Bertel O. steen A/S
T. I. Group

PLANTS - Hydrocarbon Recovery:

GKN Group
Robert Jenkins Oil I Gas
Novelles Applications Technolog iqueW
Serck Baker
Siirtec

PLANTS - Water Treatment:

GKN Group
Novelles Applications Technologiques
Mntherwell Bridge Group
Offshore Drilling Supplies Ltd.
Serck Baker

PLANTS - Haste Treatment:

Hoth«rwell Bridge
Serck Baker
Canamco Services t Supplies
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PLATES - Baffle:

Friedrich Leuteit CmbK t Co.

PLATES - Steel:

Nippon Kokan kabushiki Kalaha

PLATFORMS - Derrick:

Creusot-Lolre Energie Developments
Dreeo Ltd.
Lanzagorta International Inc.
Joseph Paris SA
Salzgitter Hasehinen
U.I.E.

PLATFORMS - offshore:

Creusot-Loire/Pressure vesslei? Div.
Bquipeaents Mecaniques et Hydrauliques
Industr ialexpor tiaport
Internare Sarda
Lanzagorta International
Mothervell Bridge Group
Nippon Kokan K. X.
Redpath Dorvan Long Ltd.
U.I.E.

PLATFORMS - Production, Automated:

Ceria B
Redpath Dorun long Ltd.
GEC Group

PLATFORMS - Racking, Mast:

Dreco, Ltd.
Industrie Del Hierro S.A. De C.V.
Olympic Ironworks Ltd.
Joseph Paris S. A.
Salzgitter Hasehinen

PLATFORMS - Stabbing:

Dreco, Ltd.
Industrie Del Hierro S.A. De C.V.
Joseph Paris Ltd.

PLUGS - Bull:

Breda Pucine
Lanzagorta/PIP
Offshore Drilling Supplies Ltd.
T. I. Group

PLUGS - Casing, Drill Pipe t Tubingt

Haablln t Glover Oilfield Service* Ltd. 
Industrialexport 
Kuroda Precision Industries Ltd. 
Sig»a Chesiie Ltd.

PLUGS - Cementing:

Industr ialexpor t 
Sigsw Chesiie Ltd.

PLUGS - Cementing, Rubber:

B T * Silvertovn Ltd. 
Industrialexportiaport 
Kleber 
Stabylla

PLUGS - Choke: 

Hurt Kohorn Ltd. 

PLUGS - Circulating: 

Industrialexportinport 

PLUGS - Expandable: 

B T R Silvertovn Ltd. 

PLUGS - Gauge: 

T. I. Group 

PLUGS - Inflatable:

Kleber 
Pronal

PLUGS - Packer:

AVA International Inc. 
Industrlalexport

PLUGS - PneuMtic:

Industr ialexpor t i*port

PLUGS - Scaling:

Kleber

PLUGS - valve Rescval:

Canada 
Lanzagorta/FIP
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PLUNGERS - Oil t Gas Hell: 

Teledyne Merit

PLUNGERS - tamp:

Hydraudyne B. V. 
Industrialexportinport 
Offshore Drilling Supplies Ltd.

PODS - Sub-Sea Control:

Dovty Offshore Ltd. 
Matra Offshore

POROMETERS -

Ruska Instrument Co. 
Saaega

POWER UNITS - Diesel Skid:

Bofors/Mohab
Flopetrol
Industrialexport
Bertel O. steen A/S
Offshore Drilling Supplies Ltd.

PRESSURE BOMBS -

Leotret

PRESSERS - Hydraulic:

Hydraudyne B. V.

PREVENTERS - Blovout:

B T R Silvertovn Ltd.
Baker C A C
Goes Intl. petroleum Service* Pte. Ltd.
Griffith Oil Tool Ltd.
INdustrialexport
Norsea A/3
Offshore Drilling Supplies Ltd.
Rognon S. A.
Van Der Horst

PREVENTERS - Blowout, Annular:

Griffith Oil Ibol Ltd. 
Indus tr laleipor t inpor t 
Van Der Horst Asia Pte. Ltd.

PREVENTERS - Blowout, Inside i

Griffith Oil Tool Ltd. 
Offshore Drilling Supplies Ltd.

54

PREVENTERS - Blovout, Operating Units:

InduBtrialexportinport 
oheisco

PREVENTERS - Blovout, Ran Type:

Griffith Oil Tool Ltd. 
Industrialexportimport 
Van Der Borst Asia Pte. Ltd.

PREVEMTERS - Blovout, Rotating: 

Industr ialexport import 

PREVENTERS - Blovout, Sub-Sea:

Industrialexportiaport
Van Der Borst Asia Pte. Ltd.

PREVENTERS - Blovout, Wire Line: 

Diasiant Boart S. A. 

PROSES - Sand:

Baker C A C 
Flopetrol

PROBES - Temperature:

Jeauannt-Schneider
KSB (Klein, Schazlin t Becker)
Signund Pulaoneter Pimps Ltd.

PRODUCTION - Single String, Multiple Zones: 

AVA International Inc. 

PRODUCTION - Sub-Sea Systens:

Ateliers de Constructions Electriques
de Sharleroi

British Steel Corporation 
Coaex Seal 
Matra Offshore

PROPELLERS - Marine:

Ateliers et Chanteirs de Brttagne
Ceria
Ooaex Industries

PROTBCTOKS - Actuator Steal: 

Si«M Chesiie Ltd.
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PROTECTORS - Bowl:

Hubner Gray GmbH 
Slgma Chemie Ltd.

PROTECTORS - Casing, Tubing t Dtill Pipe:

Arbarthorpe Oilfield Services Ltd.
Drillcon Industries Ltd.
Drilltec GmbH
Fare Oil Tool Inc.
Goes Intl. Petroleua Services Pte. Ltd.
Hamblin 4 Glovet Oilfield Services Ltd.
Nape
Offshore Drilling Supplies Ltd.
Sigma Chemie Ltd.
Stabylla
Vallourec

PROTECTORS - Coupling:

Drilltech GmbH
Hamblin t Glover Oilfield Services Ltd.
Sigma Shemie Ltd.

PROTECTORS - Crown Block:

Sigma Chemie Ltd.

PROTECTORS - Electrical Cable:

Northern Rig Lites 
Sigma Chemie Ltd. 
T. I. Group

PROTECTORS - Hydraulic Control Lift:

Sigma Chemie Ltd. 
Unitor Ships Service AS

PROTECTORS - Kelly Sub:

S M P I/Marep 
Signa Chemie Ltd.

PROTECTORS - Thread:

Breda Fucine
Drillcon Industries Ltd.
Drilltec GmbH
Hamblin « Glover Oilfield services Ltd.
Lion Oil Tool
Offshore Drilling Supplies Ltd.
S M P I/Harep
Sibma Chemie Ltd.
Stabylia
Vereinigte Edelstahlverke M
Lor, Inc.

PSOVbOTORS - Tool Joint:

Breda Pucint 
Drilltec GmbH 
Sigma CheKle Ltd. 
Vereinigte Edelstohlwerke AG

PULLERS - Casing: 

Industrlalexportimport 

PULLERS - Liner:

Offshore Drilling Supplies Ltd. 
SMF International

PULLERS - Pump Piston:

Oria B
Offshore Drilling Supplies Ltd.

PULLERS - Valve: 

SMF International 

PULLERS - Valve Seat:

Offshore Drilling Supplies Ltd. 
SMF International

PULLEYS - Hay:

Ansell, Jones t Company Ltd.

PUMPING UNITS -

Barber Industries
Oometarsa S.A.I.C.
Dominion Bridge Company Ltd.
Engrenages et Reducteurs
Hamilton Gear t Machine Co., Div. of

Coapro litd.
Intreprinderes Vulcan Bucuresti 
LeGrand Industries, Inc. 
Renn Industries Inc. 
Rusco Hnos S. A.
Saligitter Maschenin Und Anlagen AG 
slam Dl Telia Ltda. 
Universal Industries Ltd. 
Vereinigte Edelstahlverke AG

PUMPS - Air/Gas Operated:

Atlas Copco AB
Brisco Engineering, Ltd.
Cosl:ruxionl Hydro-Pneumatic
C. Coldhan
Hydraudyne B.v.
Unitor Ships Service VS
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PUMPS - Blowout Preventer:

IndustrUlexportiiiport 
Ohemco

PUMPS - Booster:

Ateliers de Constructions Electriques
British PUMP Company
Bronzavia
Creusot-Loire Energie Developments
Hydraudyne B. V.
Coatruzioni Hydro-Pneuaatic
Jeumont-Schneider
Sigmund Pulsometer Pumps
Van Der Horst Asia Pte. Ltd.

PUMPS - Cable Suspended:

Mape

PUMPS - Cement:

Creusot-JGire Energie Developments 
Industrialexportimport 
Of I, Inc.

PUMPS - Centrifugal:

Atbarthotpe Oilfield Services Ltd.
Ateliers de Constructions Electriques
British Pump Company
Goes Intl. Petroleum Services Pte. Ltd.
Industrialexportisiport
Jeumont-Schneider
KSB (Klein, Schanzlin t Beckec)
Mento A/S
Mew-Mar Oil Services Ltd.
Offshore Drilling Supplies Ltd.
Plenty Group Ltd.
Sigmund Pulsometer Pumps Ltd.
Itmne-Eureka A/S
Unitor ship* Services A/S

PUMPS - Chemical:

Ateliers da Constructions Electricities
British Puop Company
Costruiioni Hydro-Pneumatic
Creusot-Loire Energie Developments
Jeumont-Schneider
Mew-Mar Oil Services Ltd.
DPI, Inc.
Offshore Drilling Supplies Ltd.
Sigmund Pulsomet«r Pumps
leledyne Met la

PUMPS - Diaphragm:

British Pump Company 
New-Mar Oil Services Ltd. 
Unitor Ships Services AS

PUMPS - Duplex:

Alfred Mirth t Company KG
Industrialexport
Massarenti
Offshore Drilling Supplies Ltd.
Plenty Group Ltd.
Silvio Bailerini t Company
Van Der Horst Asia Pte. Ltd.
Vereinigte Edelstahlwerke AC
Hirth Maschinen-und Bohrgerate-FanrU.*

PUMPS - Fire Fighting:

ACEP
Jeusont-Sehneider
KSB (Klein, Sehanzlin t Backer)
Sigmund Pulsometer Pumps
Thune Eureka A/S

PUMPS - Fluid, nigh Pressure:

Dowty Offshore Ltd.
KSB (Klein, Schantlin I Becker)
OPI, Inc.
Plenty Group Ltd.
Sigmund Pulsometer Pumps Ltd.
Voith Getriebe

PUMPS - Fluid Powered:

Bclsco Engineering Ltd.
Dowty Offshore Ltd.
KSB (Klein, Schanzlin t Becker)
Plenty Group Ltd.
Sigmund Pulsometer Pumps

PUMPS - Glycol:

KSB (Klein, Schanslin t Backer) 
New-Mar Oil Services Ltd. 
Plenty Group Ltd. 
Offshore Drilling Supplies, Ltd. 
Sigmund Pupsometer Pumps

PUMPS - Rand Operated:

Brisco Engineering Ltd. 
HOP
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PUMPS - Hydraulic:

Ateliers de Constructions Electriques
Bonzavia
Doncasters Moorside Ltd.
Dowty Offshore Ltd.
GEC Group
Hydcaudyne B.v.
Jeumont-Schneider
KSB (Klein, Schanzlin I Becker)Harta Offshore
Plenty Group Ltd.
Sigmund pulaometcr Pumps
With Getriebe

PUMPS - Hydraulic, Downhole:

Hydraudyne B. V.
KSB (Klein, Schanzlin t Becker)
PUMPS - Hydrostatic Testing:

Brisco Engineering Ltd. 
Costruzioni Hydro-Pneumatic 
Hydraudyne B. V.

PUMPS - Jet Deepwell:
KSB (Klein, Schanzlin & Becker)Plenty Group Ltd.

PUMPS - LPG:

Ateliers de Constructions Electriques Sigmund Pulsoneter Pumps

PUMPS - Mud Mixing:

Dreco, Ltd.
Industrialexportimport
KSB (Klein, Schanzlin t Becker)
Offshore Drilling Supplies Ltd.
Plenty Group Ltd.

PUMPS - Oil Hell:

Ateliers de Constructions ElectriquesCetia B
Industrialexport
USB (Klein, Schanzlin i Becker)
Offshore Drilling Supplies Ltd.Sigmund PulsoMter Pumps
Sandvik AB
Vereinigte Edelstarlwcrke

PUMPS - Pipeline:

Ateliers de Constructions Electriques KSB (Klein, Schanzlin t Becker) 
Plenty Group Ltd. 
Sigmund Pulsoneter Pumps

PUMPS - Piston Type:

Brisco Engineering Ltd.
Dreco Ltd.
Hydraudyne B. V.
Industrialexport
Massarenti
OPI, Inc.
United Ships servicesWirth Maschinen-Und Bohrgerate-Pabrick
PUMPS - Plunger :

Brisco Engineering Ltd.
Dreco Ltd.
Export Oil field Supply
Hydraudyne B. V.
Xndustrialexport
OPI, Inc.
Vereinigte Edelstahlwerke AC

PUMPS - Production:

KSB (Klein, Schanzlin i Becker) Sigound Pulsowter Pumps Ltd.

PUMPS - Production, Centrifugal/Submersible:
Jeauoont-Schne ider
KSB (Klein, Schanzlin i Becker)

PUMPS - Production, Jet:

KSB (Klein, Schanzlin t Becker)

PUM?S - Production, Sucker tod:
KSB (Klein, Schanzlin t Becker) Vereinigte Sdelstahlwerke AG

PUMPS - Proportioning:

R O P

PUMPS - Quintuplex:

Creusot-Loire Energie Developments
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PIMPS - Reciprocating:

Btisco Engineering Ltd.
Creusot-Loire Energie Developments
Massarenti
DPI, Inc.
Vereinigte Edelstahlwerke

PUMPS - Rod:

Bompet de Venezuelez

PUMPS t PUMP PARTS -

Holland t Cia. S.A.
Eat. Mecanicos Jone S.A.O. y C.
Inpamex S.A.
Millingford Engineering Company, Ltd.
Petromecanica S.A.I, y C.
Quinn'l Oilfield Supply Ltd.
Vereinigte Edelstahlwerke AC

PUMPS - Rotary Gear:

Brisco Engineering Ltd. 
Kngrenages Et Reducteurs/Citroen-Messian 
KSB (Klein, Schantlin i Berker) 
Plenty Group Ltd.

PUMPS - Salt Mater:

Induatr ialexpor tinpor t
KSB [Kleiri, Schanllin i Beckcr)
Offshore Drilling Supplies LtJ.
Plenty Group Ltd.
Sigmund Pulsometer Puiips

PUMPP. - Sand:

KSB (Klein, Schanllin t Seeker) 
Vereinigte Edelstahlwerke

PUMPS - Screw:

KSB (Klein, Schantlin i Becker) 
Mntherwell Bridge Group 
Plenty Group Ltd.

PUMPS - Self Pricing: 

Sigmund PulsoMter Pumps Ltd. 

PUMPS - Slurry:

Creusot-Loire Energie Developments
Dreco Ltd.
Industrialexport

PUMPS - Slurry (Cont.):

Jeumont-Schneider
Offshore Drilling Supplies Ltd.
Plenty Group Ltd.
Sigmund Pulvometer
Pumps Ltd.
Mirth Maschinen-Und Bohregerate-Fabrick

PUMPS - slush:

Bharat Heavy Electricals Ltd.
Creusot-Loire Energie Developments
Dreoo Ltd.
Industria Del Hierro S.A. De C.V.
Iridustr ialexpor t
Jeumont-Schneider
KSB (Klein, Schanzltn t Becker)
Lanzagorta/C M
Maasarenti
OPI, Inc.
Offshore Drilling Supplies Ltd.
Unitor Ships Service AS
Van Der Worst Asia Pte. Ltd.
Alfred Mirth t Company KG
Wlrth Maschinen-Und Bohregerate-Fabrick

PUMPS - Steaa:

KSB (Klein, Schanllin t Becker)

PUMPS - submersible:

ACEC
Jeumont-Schneider
KSB (Klein, Schantlin i Becker)
Matra Offshore
Sigmund Pulsoneter Pumps
Unitor Ships Service A/S

PUMPS - Sump:

KSB (Klein, Schanzlin t Becker) 
Sigmund Pulsometec Pumps 
Unitor Ships Services

PUMPS - Triplex:

Creuaot-Loire Energie Developments
Dreco, Ltd.
Industrie Del Helrro S.A. De C.V.
Industrialexport
Lantagorta/C M
Massarenti
OPI, Inc.
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PUMPS - Triplex (Cent.):

Offshore Drilling Supplies Ltd.
Ven Dec Horst Asia Pte. Ltd.
Vereinigte Edelstahlwerke AG
Hirth Maschinen-Und Bohrgerate-Fabrick
Alfred Hirth 1 Company KG

PUMPS - Vertical:

Ateliers de Constructions Electriques
Ceria B
Jeaumont schneider
KSB (Klein, Schanzlin 4 Becker)
Plenty Group Ltd.
Sigtnund Pulsoneter Pumps

PUMPS - Water:

Bharat Heavy Electricals Ltd.
Jeumont-Schneider
KSB (Klein, Schanzlin I Becker)
Sigmund Pulsoneter Pumps

PUMPS - Hater Flooding:

KSB (Klein, Schanzlin t Becker) 
Plenty Group Ltd. 
Sigmund Pulsoneter Pumps 
Unitor Ships Service AS

PUMPS - Hater Well:

Industrialexportimport
Jeufltont-Schneider
KSB (Klein, Schanzlin i Becker)
Signund Pulsoneter Pumps Ltd.

PUMPS - Hell Acidizing, Cementing 
t Fracturing:

Creusot-Loire Energie Developments 
Industr ialexport impor t 
KSB (Klein, Schanzlin 6 Becker) 
OPI, Inc.

PURIFIERS - Hater:

Serck Baker

RACKS - Casing, Drill pipe t Tubing:

Arbarthorpe Oilfield Services Ltd.
Industrialexportimport
Itag
Sigu Chraie Ltd.

RACKS - Hose I Cable: 

Industr ialexpor timport 

RACKS - Tubular Marine: 

sigma Chemie Ltd. 

RADIO - Communications: 

Norsea A/S 

RAMS - Blowout Preventer:

Griffith Oil Tool Ltd. 
INdustrialexportimport

REACTORS -

Creusot-Loire/Pressure Vessels Div.

REAMERS - Hole Opening:

Dianant Boart S.A.
Industrialexportimport
G K N Group
Offshore Drilling Supplies Ltd.
Lion Oil Tool

REAMERS - total'y:

Griffith Oil Tool Company 
Industrialexportimport 
S M F I/Marep

REAMERS - Stabilizers:

GKN Group
Griffith Oil Tool, Ltd. 
Lion Oil Tool, Ltd. 
S M F I/Marep

RECONDITIONING - Tool Joints, Etc.:

Lion Oil Tool
Sea Oil Services Ltd.
T. I. Group

RECORDERS •• Bore Hole Survey:

Friedrich Leucert GmbH t Company 
Tesel Services Ltd.

RECORDERS - Circulation Rate: 

Samega
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RECORDERS - Drift:

Priedricn Leutert GmbH t Company

RECORDERS - Drilling:

Samega
Unitor Ships Service AS

RECORDERS - Drilling Rate:

Offshore Drilling Supplies Ltd. 
Samega

RECORDERS - Gas Temperature:

Friedrich Leutert GmbH i Company

RECORDERS - Liquid Level:

Samega

RECORDERS - Logging:

Samega
Teael SErvices Ltd.

Briaco Engineering Ltd.
Plopetrol
Friedrich Leutert CmbB t Company

RECORDERS - R.P.H.:

Samega

RECORDERS - Rotary Speed:

Samega

RECORDERS - Rotary lorgue: 

SaiMga

RECORDERS - Specific Gravity:

Sanega

RECORDERS - Temperature:

Flopetrol
Friedrich Leutert GtobH 6 Company
Samega
Tesel Services Ltd.

RECORDERS - Tubing i Casing Pressure:

Samega

RECORDEBS - Height:

Samega
Unitor Ships Service! AS

RECORDERS - Well Test: 

Tesel Services Ltd. 

RECTIFIERS - Electrical:

Elektro Onion Offshore A/S 
Jetaftont-Schne ider

REDUCERS - Speed, Geared:

CIT Alcatel (Gears)
Rngrenages Et Reducteurs/Citroen-Hessian
Prance Operator
Rademakeri
Renold Power Transaiiiion*, Ltd.
REELS - Hoses, Sub-Sea:

Ctria
Nw-Mar Oil Services Ltd.

REELS - Hydraulic Control Lines:

Ceria
New-Mar Oil Services Ltd.
western Hydraulic

REELS - Measuring Line:

Ceria
Pried rich Leutert GmibH t company
Western Hydraulic
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REELS - Sand Line:

Friedrich Leutert GmbH t Company
REFRIGERATION - Equipment:

Novelles Applications Technologiques Unitor Ships Services

REGULATORS - Gas:

GEC-Elliott Control Valves Ltd.
REGULATORS - Pressure:

Briscc Engineering Ltd.
Bronzavia
Camlow
Matra Offshore

RELAYS •• Pneumatic: 

Brisco ENgineering Ltd. 

REPAIRS - Drill Collars:

Itag
Lion Oil Tool
Sea Oil Services Ltd.
T. I. Group

REPAIRS - Drill Pipe:

Itag
Sea Oil Services, Ltd.
T. I. Group

REPAIRS - Instrument: 

Elektro Unoin Offshore A/S 

REPAIRS - Offshore:

Creusot-Loire/Pressure Vessels Div. Elektro Union Offshore A/S G K N Group

REPAIRS - Pump:

OIP, Inc.

REPAIRS - Tool Joint:

Itag
Lion Oil Tool
Sea Oil services Ltd.
T. I. Group

REPAIRS - Valve:

CRN Group 
Kurt Rohorn Ltd. 
Sea Oil Services Ltd. 
Van Der Horst

RETAINERS - Cement:

Industrialexportimport

RETRIEVERS - Junk:

Offshore Drilling Supplies Ltd.
RIGS - Combination, Spicier fc Rotary:
Industrialexportimport
Massarenti
Salzgitter

RIGS - Drilling, Cable Tool:

Massarenti
S H F I/Creusot-L... ce

RIGS - Drilling, Portable:

Dreco Ltd.
Industria Del Hierro S *. De C.V.Industrialexportimport
Knell Rig k Equip, Mfg. Company
Massarenti
Offshore Drilling Supplies Ltd.
Olympic Ironworks Ltd.
S M F 1/Creusot-Loire
Salzgitter Maschinen
Vereinigte Edelstahlwerke AGKin Rig Mfg.

RIGS - Drilling, Rotary:

Silvio Ballarini t Company
Bharat Heavy Electricals Ltd.Creusot-Loire Energie DevelopmentsDreco Ltd.
Industria Del Hierro S.A. De C.V.
Industrialexportimport
Lanzagorta/C M
Massarenti
Offshore Drilling Supplies Ltd.Olympic Ironworks Ltd.
Kin Rig Mfg.
S M P I/Creusot-LoireSalzgitter Maschinen
Vereinigte Edelstahlwerke
Alfred Wirth t Company KG
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RIGS - Drilling, Submersible:

Industrialexport

RIGS - Exploration:

Industr ialexpor t
Bharat Heavy Electrical* Ltd.
Indi>etr ialexpor tieport
Massarenti
Olympic Ironworks Ltd.
S M P I/Creusot-Loire
Salzgitter Mafcchinen

RIGS - Hydraulic:

Industr ialexportinport 
Kin Rig Mfg.

RIGS - Self-Propelled:

Kin Rig Mfg.
Knoll Rig t Equip. Mfg. Company 
Offshore Drilling Supplies Ltd. 
Olympic Ironworks Ltd. 
Salrgitter Maschinen 
vereinigte Edelstahlwerke Mi

RIGS - Tubing Servicing:

Industrialexportinport
Kin Rig Mfg.
Knoll Rig i Equip. Mfg. Company
Salzgitter Maschinen

RIGS - Mater Well Drilling:

Diastant Boart S.A.
InduBtr ialexpor t
Nassartnti
Kin Rig Mfg.
Offshore Drilling Supplies Ltd.
Salzgitter Maschinen

RIGS - Horkovet:

InduatciaLexport
Kin Rig Mfg.
Knoll Rig t Equip. Hfg. Coapany
Hassarenti
Offshore Drilling Suoclies, Ltd.
Olympic Ironworks, Ltd.
Salzqitter Kaschinen
vereinigte Edelstahlwerke AG

RIMS - Brake:

Massarenti
Offshore Drilling Supplies Ltd.
Vereinigte Edelstahlwerke MS

RINGS - Piston

Offshore Drilling Supplies Ltd.

RINGS - Punp:

Offshore Drilling Supplies Ltd.

RINGS - Stuffing Box:

OFfshore Drilling Supplies Ltd.

RISERS - Flowline:

British Steel Corporation 
Paguag GnbH

RISERS - Sub-Sea:

Ateliers et Chantiers de Bretagne
British Steel Corporation
Coflexip
Coaex Seal
Creusot-Loire Energie Developments
Paguag GBbH

ROCS - Piston:

Industr ialexpor timport 
Massarenti

BODS - polished:

Drlllcon Industries Ltd. 
Industrialexportimport 
Vereinigte Edelstahlwerke AG

BODS - Pony or Sub:

Drlllcon Industries Ltd. 
Industr ialexpor t impor t 
Mento A/S 
Vereinigte Edelstahlwprke AG
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RODS - Pull:

RODS - Pump:

Industrialexportiraport
Offshore Drilling Supplies, Ltd.
RODS - Sucker:

Drillcon Industries Ltd. 
Industr ialexpor tiropor t 
Kuroda Precision Industries Ltd. 
Vereingte Edelstahlwerke

ROLLERS - Kireline: 

Tesel Services Ltd. 

ROPE - Mooring:

Elkem-Spigerverket A/S 
Hawkins • Tipson Ropemakers 
Norsk Staaltaugfabrik 
United Ropeworks 
Hendrik Veder

ROPE - Wire:

Creusot-Loire/Metallurfjie
Elkem-Spigerverket Ft/S
G K N Group
Hawkins & Tipson Ropemakers
Norsk Staaltaugfabrik
Sandvik AB
Sociedad Franco Espanola
United Ropeworks
Hendrik Veder
Vereinigte Edelstahlwerke

BOTARY TABLES -

Bharat Heavy Electricals Ltd. 
Interprinderea De Utilaj Petrolier Rauma Repola Oy, Pori Works

RUBBER - Industrial, Molded, Custom:
B T R Silvertown Ltd.
Dowty Offshore Ltd.
Guimni A/SK. Lund l Company
Hallite Ltd.
Sigma Chemie Ltd.
Stabylia
Regal Industrial Rubber CA

RUBBERS - Blowout Preventers:

B T R Silvertown Ltd.
Goes Intl. Petroleum Services Pte. Ltd.
Men to A/S
Offshore Drilling Supplies Ltd.
Sigma Chemie Ltd.
Regal Industrial Rubber CA
RUBBERS - Packer:

B T R Silvertown Ltd.
Goes Intl. Petroleum Services Pte. Ltd.
Hento A/S
Sigma Chemie Ltd.

RUBBERS - Piston:

Sigma Chemie Ltd. 
Stabylia

RUBBERS - Swab:

Phoceenne De Metallurgie
Sigma Chemie Ltd.
Stabylia
Regal Industrial Rubber CA
RUBBERS - Tubing Head:

Sigma Chemie Ltd.

RUNS-METER -

Phoceenne De Metallurgie

SAMPLERS - Bottom Hold:

Friedrich Leutert GmbH t Company

SAMPLERS - Gas:

Friedrich Leutert GmbH & Company

SAMPLERS - Liquid:

C. Goldhan
Friedrich Leutert GmbH (. Company
Goldhan 01feddausrustunqen

SAVERS - Oil, Hireline: 

Sigma Chemie Ltd. 

SAWS - 

Atlas Copco AB
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SCABBARDS - Casing:

Indus trialexportinpoct 
Offshore Drilling Supplies Ltd.

SCABBARDS - Kelly:

Lion Oil Tool 
S M F I/Harep

SCALERS - Held Flux t Needle: 

Atlas Copco AB 

SCRAPERS - Pig:

Signs Chemie Ltd.
Siirtec
Stabylia

J. Caslake Ltd.
Sea Oil services Ltd.

SCREEN - Sand Control:

Goes Intl. Petroleum Services Pte. Ltd. 
Thule United Ltd.

SCREEN - Mud:

Anchor Drilling fluids A/S
Norsea A/S
mule United Ltd.

SCREENS - Vibrating:

Industrialexportinport
Salzgitter
Thule United Ltd.

SCREEN SETTING ASSEMBLIES: 

Industrialexportimport 

SCRUBBERS - Gas:

J. Caslake Ltd. 
Porta-Test Systems Ltd. 
Goldhan Olieddausrustungen 
C. Goldhan 
tobert Jenkins Oil t Ga*

SCBATCHERS - Cementing: 
J. Caslake, Ltd. 
Industr ialexport Import 
Regal Industrial Rubber CA Sea Oil services, Ltd. SEALS - Blowout Preventers:

Offshore Drilling Supplies Ltd. 

SISALS - Gasket:

Dowty Offshore Ltd. 
Lanzagorta/F I P

SEALS - Mechanical:

Comex Industries 
Dowty Offshore Ltd. 
Hallite Ltd.

SEALS - Packoff, Secondary:

Canada 
Lanzagorta/F I P

SEALS - Rotor: 

Dowty Offshore Ltd. 

SEATS - Choke Stem: 

Briscoe Engineering Ltd.

SEATS - Pump Valve:
Bolland £ Cia
Offshore Drilling Supplies Ltd.
Vereinigte Edelstahlverke

SEATS - Valve:

Offshore Drilling Supplies Ltd. 
Lanzagorta/P I P

SENSORS - Navigation:

Ferranti Ltd. 
Thomson-CSF (D A S M)

SEPARATORS - Barltes:

T. I. Group 
Thule United Ltd.
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SEPARATORS - Cyclone:

Automatic Oil Tools Systems 
Industr ialexportimport 
Plenty Group Ltd. 
Porta-Test Systems Ltd. 
Thole united, Ud.

SEPARATORS - Defoaming:

Porta-Test Systems Ltd. 
Robert Jenkins Oil t Gas

SEPARATORS - Equipment: 

Porta-Test Systems, Ltd. 

SEPARATORS - Filter :

GXN Group
C. Goldhan
Mento A/S
Ports Test Systems, Ltd.
Plenty Group Ltd.
Sofrance

SEPARATORS - Oil, Gas t Hater:

Adanson l Hatchett
Creusot-Loire/Pressure Vessels Div.
Hydraudyne B. V.
Goldhan-Olfeldausrustungen G.M.B.H.
Non corrosive Metal Products Ltd.
Novelles Applications TechnologjquesPhoceenne De Metallurgie
Plenty Group Ltd.
Porta-Test Mfg. Ltd.
Robert Jenkins Oil 7 Gas
Serck
Siirtec
Sofrance
Svecomex, S.A.

SEPARATORS - Gas, Submersible:

Automatic Oil Tools Systems 
Plenty Group Ltd.

SEPARATORS - Geothermal: 

Port a Test Systems, Ltd. 

SEPARATORS - Gumbo: 

Thule United Ltd.

SEPARATORS - Low Temperature:

Automatic Oil Tools Systems 
Creusot-Loire/Pressure Vessels Div. C. Goldhan 
Porta-Test Systems Ltd.

SEPARATORS - Metering:

Automatic Oil Tools systens
C. Goldhan
Porta-Test Sytteins Ltd.
Robert Jenkins oil l Gas
Siirtec

SEPARATORS - Hud:

Industrialexportimport 
T. I. Group 
Thule United Ltd. 
Unitor Ship Service A/S

SEPARATORS - Mud/Gas: 

Porta-Test Systems Ltd. 

SEPARATORS - Pipeline Crossing:

Plenty Group Ltd. 
Porta-Test Systems Ltd.

SEPARATORS - Sand:

G K H Group 
Plenty Group Ltd. 
Porta-Test Systems Ltd. 
Thule United Ltd.

SEPARATORS - Test!

Automatic Oil Tools Systems 
Porta-Test Mfg. Ltd. 
Porta-Test Systems Ltd. 
Robert Jenkins Oil t Gas 
Goldhan Olfeddausrustungen

Atlas Copco Aa 
Porta-Test Systems Ltd.

SERVICE - BOP Control i

North Sea Exploration Services
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SERVICE - Bottom Hole Pressure: 

Plopetrol

SERVICE - Cog Threading, Coupling 
4 Testing:

North Sea Exploration Services 

SERVICB - Corrosion Inhibiting:

Hoechst AG
Sandvik AB
Cheeische Fabriek Servo
Sofresid

SERVICE - Drift Indicator: 

Frledrich Luetert GmbH t Coapany 

SERVICE - Electrical:

Elektro Union Offshore A/S
Holec
North Sea Exploration Services
Northern Rig Lites

SERVICE • Fishing:

North Sea Exploration Services

SERVICE - Formation Analysis:

Plopetrol

SERVICE ' Gravel Pack:

North Sea Exploration Services 
Sea Oil Services Ltd. 
Servecio Hydrocarb 
SERVICE - Hydraulic Test Unit:

Western Hydraulic 

SERVICE - Kud Analysis: 

CECA 1

SERVICE - Paraffin Control: 

Chenlsche Fabriek Servo

SERVICE - Pipe Cleaning, Perforating, 
Slotting, Threading, Etc.:

Lion Oil Tool
Sea Oil Services Ltd.

SERVICE - Power Tong:

North Sea Exploration Services

SERVICE - Production Testing:

Flopetrol

SERVICE - Sand Control:

Plopetrol
Sea Oil Services Ltd.
Servecio Hydrocarb
SERVICE - Tubing Handling:

Flopetrol

SERVICE - Water Analysis:

Chenische Fabriek Servo

SERVICE - Well Control:

Plopetrol 
Sasteqa

SERVICE - Wlrellne:

Sofrance
Tesel Services Ltd.
Western Hydraulic

SERVICE - Horkover, Hydraulic:

Flopetrol 
Kin Rig Mfg.

SEWAGE - Treatatent:

Hothervell Bridge Group 
Nippon Kokan K. K.

SHACKLES;

Anaell, Jones t Company, Ltd. 
Bruce International 
CRN Group
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SHACKLES (Cont.):

Hamanaka Chain Mfg. Company, Ltd. Hawkins & Tipson Ropemakers Sea Oil services Ltd. 
United Ropewcrks 
Hendrik Veder

SHAKERS - Shale:

Dreco, Ltd.
Industrialexport
Offshore Drilling Supplies Ltd.Salzgitter Maschinen
Silvio Ballerini t Company
Thule United, Ltd.

SHEAVES - Crown-Block, Catline, 
Gin Pole, Etc.:

Ansell, Jones t Company, Ltd.Dreco, Ltd.
Griffith Oil Tool Ltd.
Hendrik Veder
Massarenti

SHEAVES - Deck: 

Ansell, Jones & Company, Ltd. 

SHEAVES - Subsea Hose I Cable: 

Ansell, Jones t Company, Ltd. 

SHEAVES - V-Belt: 

Vereinigte Edelstahlwerke AG 

SHEAVES - Hireline:

Bharat Heavy Electricals Ltd. Massarenti

SHELTERS - Rig:

Bharat Heavy Electrical, ltd. Horseman Shelters Ltd. 
Offshore Drilling Supplies Ltd.

SHIPBUILDING -

Ateliers et Chanteirs de Bretagne G H H Sterkrade

SHIPS - DC illi

Ateliers et 'Chanteirs de Bretagne Nippon Kokan K. K.

SHIPS - Supply:

Ateliers et Chanteirs de Bretagne Nippon Kokan K. K.

SHOES - Casing, Fill-Up:

Equipetrol S. A.
Sea Oil Services, Ltd.

SHOES - Casing, Float i Guides:

Industrialexportimport 
Equipetrol S. A. 
Sea Oil Services, Ltd. 
Site Oil Tool Ltd.

SHOES - Liner Cementing:

Equipetrol S. A. 
Industrialexportimport 
aea Oil Services Ltd.

SHOES - Milling:

Industr ialexportimpor t 
Offshore Drilling Supplies Ltd.

- Rotary: 

Equipetrol S. A. 

SHOES - Tubing: 

Industrialexportimport 

SHOES - Hashover:

Dtanant Boart S. A. 
Drillcon Ind. Ltd. 
J. K. SOU i Sons

SHOTBLASTING - Equipment:

Atlas Copco AB 
Redpath Dorman Long 
Unitor Ships Services AS

67
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SIGNALS - Fog, Offshore:

Unitor Ships Service AS

SILICONES:

Sigma Chemie Ltd.

SIMULATORS - Deep Diving:

Coaex Industries

SKIDS - Steel:

A. S. Normar
Creusto-Loire Energie Developments
SKIMMERS - Oil:

C. Goldhan
Goldhan Olfeddauarustungen
Novelles Applications TechnologiquesThune-Eureka A/S

SLEEVES - Liner:

Induitria Del Kierro, S. A. D* C. V. 
Offohore Drilling Supplies Ltd.

SLEEVES - Separation:

Lanzagorta/F I P

SLEEVES - Split Pipe Repair

Trouvay & Chauvin

SLEEVES - Stage Cementing:

Sigma Chemie Ltd.

SLINGS - Hire Rape:

Elkem-Spigerverket A/S 
G K N Group 
Hendtik veder 
United Ropeworks

SLIPS - Casing t Tubing

Breda Pucine 
Canada

Ind us trialexport import 
Offshore Drilling Supplies Ltd. Tsuka*oto Seiki Co. 
Vereinigte Edelstahlwerke

SLIPS - Drill Collar:

Indugtrialexportimport 
Offshore Drilling Supplies Ltd. Tsukainoto Sei (i Co. 
1 ereingte Edelstahlwerke

SLIPS - Drill Pipe:

Industrialexport 
Offshore Drilling Supplies Ltd. 
Silvio Bailer ini C C 
taukavoto Seiki Co. 
Vereinigte Edelstahlwerke AC

- Elevator:

Farr Oil tool
Industrialexportimport
Men to A/S
Offshore Drilling Suppliers Ltd.
SLIPS - Multiple Tubing 

Breda Fucine 

SLIPS - Fewer: 

Industrialexport import 

SLIPS - Spider: 

Industr ialexportimport 

SMBLTEM - Sulphur: 

Barber Industries Ltd.



630

SNUBBERS - Boat:

B T R Silvertown Ltd. 
Sigma Chemie Ltd.

SNUBBERS - Pressure: 

sigma Chemie Ltd. 

SOCKETS - Ropes: 

Flopettol
G K N Group 
Hendrik Veder 
United Ropeworks

SOLVENTS - Paraffin:

Sigma Chemie Ltd.

SOLVENTS - Scale:

Sigma Chemie Ltd.

SONAR - Re-Entry Tools, Downhole:

Thomson-CSF (D A S M)

SONAR - Surveying, Search, Salvage:

Dowty Offshore Ltd. 
Thomson-CSF (D A S M)

SOUNDERS - Well:

Friedrich Leutert GmbH i Co. 
Tesel Services Ltd.

SPEARS - Casing:

Industr ialexpor t impoc t 
Offshore Drilling Supplies Ltd.

SPEARS - Circulating t Releasing: 

Industrialexportimport 

SPEARS - Drill Collar:

Industr ialexportimpor t 
Offshore Drilling Supplies Ltd.

SPEARS - Drill Pipe:

Industrialexportimport 
Offshore Drilling Supplies Ltd.

Spears - Packer: 

Industrialexportimport 

SPEARS - Tubing: 

Industrialexportimport 

SPHERES - Inflatable:

Phoceenne De Metallurgie 
Sigma Chemie Ltd. 
stabylia

SPIDERS - Casing t Tubing:

Industrialexportimport 
Offshore Drilling Supplies Ltd, 
Vereinigte Edelstahlwerke

SPIDERS - Drill Pipe:

Industrialexportimport 
Offshore Drilling Supplies Ltd. 
Vereinigte Edelstahlwerke

SPINNERS - Kelly:

Arbarthorpe Oilfield Services, Ltd. 
Offshore Drilling Supplies Ltd.

SPOOLING - Mireline:

Ceria
Pusnes Mekaniske Verksted 
Tesel Services Ltd. 
Western Hydraulic '

SPOOLS - Casing Head: 

Industrialemportimport 

SPOOLS - Drilling:

Canada Works
Griffith Oil Tool Ltd.
Industrialexportimport
Massarenti
Offshore Drilling Supplies Ltd.
S M F I/Creusot-Loire
Van Der Horst
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SPOOLS - GeotherMl Heat Expansion: 

Barber Industrie* Ltd. 

SPOOLS - Tubing Hanger i 

Industr Ialexpor t ivpor t 

SPROCKETS - Chain:

Bharat Heavy Rlectricals, Ltd.
Renold Ltd.
Vereiniqte Bdelstahlwerke AC

STABBERS - Caiing t Elevator Pipe:

Dreco Ltd.
Sigaa Cheaie Ltd.

STABBERS - Pipe:

Sign* Chenie Ltd.

STABBING BOARDS;

Dreco Ltd.

STABILIZEHS - Casing:

Offshore Drilling Supplies Ltd.

STABILISERS - Cushion:

Sigaa Chesiie Ltd.

STABILIZERS - Dead Lln«:

Dreco Ltd.

STABILIZERS - Diasond:

C. H. Taylor i Co., Ltd. 
Crlstal Proior S. A. 
Dlaaant Boart 8. A. 
Drilling t Service 
Goes International Petroleu*

Industrial * Mining Bit Mfg. 
3. K. S»lt ( Sons

STABILIZERS - Drill Collar:

Blamind Boart 8. A. 
Griffith Oil Tool, Ltd. 
Hungting Croup 
Industrialexportinport 
Industrial * Mining Bit Mfg. 
Jtag

STABILIZERS - Drill. Collar (Con't)

Lion Oil Tool
Silvio BailerIni t C.
S M p I/Harep
Stsbylls
C. H. Taylor t Co., Ltd.
Tsukasnto Selkl Co.
Van Oer Hoist
verelnlgte Edelstahlverke AC

STABILIZERS - Drill Pipe:

Dlaunt Boart S. A. 
Equlpetrol 8. A. 
Pubriven De Venezuela 
Hunting Group 
Industrlalcxport 
Horses AS

STABILIZERS - Integral Blade:

Dlanant Boart S. A. 
Equipetrol S. A. 
Griffith Oil Tool Ltd. 
Hunting Group 
Tsukasoto Selkl Co. 
Verelnlgt* Bdelatahlverke AC

STABILIZERS - Kelly Sub: 

Distant Boart S.A. 

STABILIZERS - Hill:

Diamant Boart S.A. 
Lion Oil Tool

STABILIZERS - Non-Magnetic:

Hunting Group 
S M F I/Marep 
Vereinlgt* Edelstahlverke AC

STABILIZERS - Packed Hole:'

Dlasant Boart S.A. 
Griffith Oil Tool Ltd.

STABILIZERS - Replaceable Pad:

Equlpetrol S, A. 
Lion Oil Tool

STABILIZERS - Rubber:

B T R Silvertown Ltd. 
Chesiie Ltd.
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STABILIZERS - Rubber icon't)
s M P I/Marep 
Stabylia

STABILIZERS - Sleeve:

Diamant Boart S. A. 
Drilling t Service 
Equipetrol s. A. 
Lion Oil Tool 
S H F I/Marep 
Tsulcamoto Seiki Co.

STABILIZERS - Spiral Blade:
Diamant Boart S. A. 
Griffith Oil Tool Ltd. Hunting Group 
Vereinigte Edelstahlwerke AG
STABILIZERS - Tubing:

Dianant Boart S. A.

STACKS - Blowout Preventer, Sub-Sea:
Industr ialcxpor timport
Van Der Horst Asia Pte. Ltd.
STAIR - Steel:

Arbarthorpe Oil Servic-s Ltd.
STANDPIPES - Hud Line:

Bharat Heavy Electrical! td. Brisco Engineering Ltd. Dreco Ltd. 
Olympic Ironworks Ltd.

STATIONS ' Compressor:

Proceenne De Petallurgie Unitor Ships Service A. S.
STEEL - Custom:

Compagnie Francaise Dea Aclers Speciaux Export Oil Field Supply Us i nor

STEEL - Plate:

Companie Francaise Des Aciers SpeciauxG K N Group
Nippon Kokan K. K.
Sandvik AB
Sumitomo Metal Industries, Ltd.UBinor

STEEL - Stainless:

Sandvik AB

STEEL - Stockholders:

Compagnie Francaise Des Aciers SpeciauxG X N Group
Sandvik AB
James Fairley Steels
T. I. Group

STEEL - Structural:

British Steel Corporation
Compagnie francaise Dee Aciers SpeciauxItag
Nippon Kokan K. K.
A/S Raufoas
Redpath Herman Long Ltd.
Usinor

STEMS - Drill, Big Bole:

Massarenti

STOPS - Collar:

Sea Oil Services Ltd.

STRAINERS - Gas:

Automatic Oil Tools Systems Ports-Test Systems Ltd.

STRAINERS - In-line:

Automatic Oil Tools Systems Porta-Test Systems, Ltd.

STRAINERS - Pipe, Air, Oil, Steam, Hater:
Automatic Oil Tool systems J. Caslake Ltd. 
PHoceenne De Metallurgi* T. I. Group
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STRAPS - Tong :

Offshore Drilling Supplies, Ltd.

STRIPPERS - Tubing, Casing fc Drill Pipe:

Goes International Petroleum Services 
Pte. Ltd.

STRUCTURES - Offshore, Articulated:

Equipements Mecaniques et Hydrauliques 
internare Sarda 
Kawasaki Steel Corp.

STUDS:

Elkem-Spigerverket A/S 
G K N Group 
Tfouvay & Cauvin

STUDS - Fluid End Pump:

Industrie Del Hierro, S. A. De C. V.

STUDS - Hydraulically Operated:

Doncasters Moorside Ltd.

SUBMERSIBLE - Dry Transfer:

Comex Industries

SUBS - Bumper:

Griffith Oil Tool Ltd.
Lion Oil Tool
Offshore Drilling Supplies Ltd.
C. H. Taylor fc Co., Ltd.

JHJBS - Bumper, Sub-Sea: 

C. H. Taylor t Co., Ltd. 

SUBS - Casing 4 Tubing:

British Steel Corp,
Da Inline
Drillcon Ind. Ltd.
Hamblin & Glover Oilfield Services Ltd.
Industrialexportimport
Massarenti
Site Oil Tool, Ltd.
Vereinigte EdelstahlwerJce AG

SUBS - Circulating:

Hunting Group 
Lion Oil Tool

SUBS - Drill Collar:

Breda Fucine
Drillcon Industries Ltd.
Industrialexportimport
Lion Oil Tool
Massarenti
S M F I/Marep
Seaco
C. H. Taylor & Co., Ltd.
Vereinigte Edelstahlwerke AG

SUBS - Drill F-ipe:
Breda Fucine
Drillcon Industries, Ltd.
Indus trialexixirt import
Lion Oil Tool
Massarenti
Offshore Drilling Supplies Ltd.
Sea Oil Services Ltd.
Seaco
Vereinigte Edelstahlwerke

SUBS - Equalizing: 

Vereinigte Edelstahlwerke 

SUBS - Junk:

Equipetrol S. A. 
Hunting Group 
Lion Oil Tool 
S M F I/Marep

SUBS - Kelly Saver:

Breda Fucine
Drillcon Industries Ltd.
Lion Oil Tool
S M F I/Marep
Hassatenti
Sea Oil Services Ltd.
Vereinigte Edeistahlwerke

SUBS - Lifting:

Breda Fucine
Drillcon Industries Ltd.
Ethyd
Hamblin 6 Glover Oilfield Services
Hunting Group

20-617 O - 83 - 41
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SUBS - Lifting (Con'I)

Lion Oil Tool
S H F I/Marep
Sea Oil Services Ltd.
Vereinigte Edelstahlverke

SUBS - Orientation: 

Drillcon Industries Ltd. 

SUBS - Top:

Equipstrol s. A. 
Lion Oil Tool

SUB-STRUCTURES - Derrick, Mast t Rig:

Bharat Heavy Electricals, Ltd.
Conex Seal
Dreco, Ltd.
Industr ialexpor t
Industrial Del Hierro S. A. de C. V.
Olympic Ironworks Ltd.
Silvio Ballerini i C.
Massarenti

SUCKER - Rods t Couplings:

Avan S.A.I.C.
Conetarsa S.A.I.C.
Drillcon Industries Ltd.
Stelco, Inc.
Vereinigte Edelstahlwerke A.G.

SUCKER - Rod Gages:

Ala«eda Gage Corp. 
Kuroda Precision Industrlea Ltd. 
TI Coventry Gauge Ltd. 
Tru-Thread Ltd.

SUPPORTS - Pipe: 

Nippon Kokan K. K. 

SURFACANTS;

Hoechst AC 
Signs CKemie Ltd.

SURVEYS - Directional:

Friedrich Leutert GmbH l Co. 
Tesel Services, Ltd. 
Western Hydraulic

SURVEYS - Gyroscopic Directional:
Friedrich Leutert GmbH

SURVEYS - Magnetic:

Friedrich Leutert GmbH

SURVEYS - Pressure Bottom Holt:

Friedrich Leutert C-bH

SURVEYS - Temperature, Bottom Hole:

Friedrich Leutert Gtabh t Co. 
Tcetl Services, Ltd.

SWABS i PARTS:

Sigma Chenie Ltd.

SWITCHES - Daylight Sensitive:

GEC Machines

SWITCHES - Electrical:

Ateliers de Contractions Electriques
Dowty Offshore Ltd.
Elektro Union Offshore
Holec
Northern Rig Lites
T. I. Group

SWITCHES - Engine Safety:

Ateliers de Constructions Electriques Dowty Offshore Ltd.

SWITCHES - Float:

Brisco Engineering, Ltd.
GEC Elliott Control valves Ltd.
T. I. Group

SWITCHES - Linit: 

Costruzioni Hydro-Pneumatic 

SWITCHES - Pilot: 

Brisco Engineering Ltd. 

SWITCHES - Pneumatic: 

Brisco Engineering Ltd.
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SWITCHES - Pressure:

Brisco Engineering Ltd.
Bronzavia
GEC-Elliot Control ValveB Ltd.
T.I. Group

SWITCHES - Pumping Unit Cut-Off: 

Brisco Engineering Ltd. 

SWITCHGEAR;

Ateliers de Constructions Electriques 
Bharat Heavy Electticals Ltd. 
Elektro Union Offshore A/S 
T. I. Group

SWIVELS - Cargo:

Ansell, Jones fc Co., Ltd. 
Hendrik Veder

SWIVELS - Casing Rotating: 

Offshore Drilling Supplies Ltd. 

SWIVELS - Chains:

Ansell, Jones & Co., Ltd. 
Hamanaka Chain Mfg. Co., Ltd.

SWIVELS - Drilling:

Bharat Heavy Electrical, Ltd.
Dreco Ltd.
Industrialexportimport
Lanzagorta/CM
Massarenti
Offshore Drilling Supply Ltd.
Salzgitter
Silvio Ballerini & C.
Vereinigte Edelstahlwerke AG

SWIVELS - Drilling, Large Diameter:

Industrialexport 
Lanzagorta/C M

SWIVELS - Line:

CBV
Equipement Petrolier
itag
Niigata Engineering Co.
Vitro, S. A.

SWIVELS - Power:

Industrialexportimport 
Massarenti

SWIVELS - Rotary Hose:

Alfred Wirth 1 Co. KG
Wirth Maschinen-Und Bohrgerate-Fabrik

SWIVELS - Tubing:

Alfred Wirth t, Co. KG 
Industrialexportimport

SYSTEMS - AC-DC power Conversion:

Bharat Heavy Electrical, Ltd. 
Elektro Union Offshore A/S

SYSTEMS - Acoustic Ship-Positioning:

Dowty Offshore Ltd. 
Thomson CSF (DASH)

SYSTEMS - Air Package:

Bharat Heavy Electrical, Ltd. 
G K N Group
Sigmund Pulsometer Pumps 
Unitor Fhips Service AS

SYSTEMS - Automation:

Ateliers de Constructions Electriques
Brisco Engineering Ltd.
Elektro Union Offshore A/S
Ferranti Ltd.
GEC Elliott Process Automation Ltd.Matra Offshore

SYSTEMS - BOP Control:

Brisco Engineering, Ltd. 
Industrialexportimport 
Matra Offshore

SYSTEMS - BOP Control, Acoustic:

Matra Offshore 
Thomson-CSF (D A S M)

SYSTEMS - Central:

Unitor Ships Service A. S.
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SYSTEMS - Control Air:

Atlas Copco AB

SYSTEMS - Computer Control:

Ferranti Ltd.
GEC-Elliott Process Automation Ltd.
Matra Offshore
Samega

SYSTEMS - Cutting Hashing:

Thule United Ltd.

SYSTEMS - Data Acquisition:

Elektro union offshore A/S 
GEC-Elliott Process Automation Ltd. 
Matra Offshore 
Samega

SYSTEMS - Drill Collar Handling:

Arbarthorpe Oilfield Services, Ltd. 
A/S Moelven Brug 
Griffith Oil Tool Ltd.

SYSTEMS - Dynamic Positioning:

CIT Alcatel
GBC electrical Projects Ltd. 
Thonson-CSF AVS 
Thouon-csr (0 A S Ml

SYSTEMS - Electrical:

Ateliers et Chanteirs de Bretagne
Bharat Heavy Electrical, Ltd.
Dowty Offshore Ltd.
Klektro Union Offshore A/S
<*BC Electrical Projects Ltd.
Holec
Jeumont-Schneider
Horthern Rig Lites
T.I. Group

SYSTEMS - Fire Shut-in:

Unitor Ships Service AS

SYSTEMS - G*othermal Steam Control:

Porta-Test Systems, Ltd.

SYSTEMS - Heat Transfer:

G 1C N Group
Novelles Application Technologiques

SYSTEMS - Hydraulic Break-Out

Hydraudyne B. V.

SYSTEMS - Hydraulic Power:

A. S. Bergens Mekaniske Verk
Brisco Engineering Ltd.
Cerl*
Dowty Offshore Ltd.
Ethyd
GEC Mechanical Handling
Hydraudyne B. V.
Olympic Ironworks, Ltd.
Costruzioni Hydro-Pneumatic
Van Mr Rorst
Western Hydraulic

SYSTEMS - Hydraulic Pumping:

Ceria B.
Dowty Offshore Ltd. 
Hydraudyne B. V. 
Sigmund Pulsometer Pumps

SYSTEMS - Liquid storage t Transfer 

New-star Services Ltd. 

- Mud:

CECA 1
Sllvio Bailerini t c.
Bharat Heavy Electrical Ltd.
Dreco Ltd.
Industrialexport
Industrie Del Rierro S. A. De C, V.
Unitor Ships Service AS

SYSTEMS - ud Cuttings, Handline I Washing:

Thule United Ltd.
Unitor Ships Service A. S.

SYSTEMS - Oil Recovery:

GUN Gcoup
Lockheed Petroleum Services Ltd. 
Novelles Applications Technologiques 
Unitor Ships service AS
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SYSTEMS - Orifice Measurement: 

Brisco Engineering Ltd. 

SYSTEMS - Pipe Handling:

Arbarthorpe Oilfield Services Ltd.
Ateliers et Chanteirs de Bretagne
Drill tec GmbH
Sigma Chemie Ltd.
A/s Moelven Brug
A. S. Normar
Olympic Ironworks, Ltd.
Phoceenne De Metallurgie
Pronal

SYSTEMS - Power Pipe Handling: 

Ateliers et Chanteirs de Bretagne 

SYSTEMS - Production, Automated:

Brisco Engineering, Ltd. 
Hubner Gray QnbH 
Matra Offshore 
Porta-Tesf. Systems, Ltd.

SYSTEMS - Production, Sub-Sea:

Ateliers et Chanteirs de Bretagne
British Steel
Comex Seal
Lockheed Petroleum Services Ltd.
Matra Offshore

SYSTEMS - Reverse Circulation:

Industrialexportimport 
Massarenti

SYSTEMS - Rig Skidding:

Brisco Engineering Ltd.
Brissonneau I Lotz Marine
Hydraudyne B. V.
Norseman Shelters Ltd.
Ohemco
Olympic Ironworks, Ltd.

SYSTEMS - Safety Valves Sub-Surface:

Brisco Engineering Ltd. 
Costruzioni Hydro-Pneumatic 
Flopetrol 
Prance Operator

SYSTEMS - Safety Valves Surface:

Brisco Engineering Ltd. 
Prance Operator 
Costruzioni Hydro-Pneumatic

SYSTEMS - Salt Water Disposal:

G K N Group

SYSTEMS - Sewage 6 Haste Water Treatment:

G K N Group
Novelles Applications Technologiques
Sigma Chemie Ltd.

SYSTEMS - Subsea BOP Control:

Matra Offshore

SYSTEMS - Subsea Conductor Pipe:

British Steel Corp.

SYSTEMS - Subsea Well Control:

Brisco Engineering Ltd.
Comex Seal
Lockheed Petroleum Services Ltd.
Matra Offshore

SYSTEMS - Survival Offshore: 

Unitor Ships Service SA 

SYSTEMS - Telemetry:

Ferranti Ltd.
GEC-Elliott Process Automation Ltd.
Matra Offshore
Thomson-CSF (D A S M)

SYSTEMS - Thermal Recovery:

Novelles Applications Technologiques

SYSTEMS - Unloading:

Thule-Eureka AS

SYSTEMS - vessel Position:

A. S. Bergens Mekaniske Verk 
Thomson-CSP AVS

SYSTEMS - Well Control: 

Brisco Engineering Ltd.



SYSTEMS - Mell Control (CDn't)

Lanzagorta/F I P 
Matra Offshore

SYSTEMS ' Hire Lint Grease Injection:

Flopetrol

TABUS - Rotary:

Stlvio Ballerini s, C.
Bharat Heavy Electricals Ltd.
Dreco Ltd.
Industr ialexpor tinpor t
Lanzagorta International Inc.
Massarenti
Saligitter
Unit or ships Service AS
Vereinigte Edelstahlwerke AG
Alfred Mirth t Co. KG
Mirth Machinen-und Bohrgerate-Fabrick

TANKERS - Floating Storage:

Ateliers et Chanteirs de Bretagne 
Nippon Kokan K. K.

TANKS - cryogenic:

Motherwell Bridge Group 
Nippon Kokan K. K.

TANKS - Filter:

New-mar oil Services Ltd.

TANKS - Fuel:

Bharat Heavy Electrical Ltd. 
Mothervell Bridge Group 
New-mar Oil services. Ltd. 
Nippon Kokan K. K. 
Norseman Shelters Ltd. 
Olympic Ironworks, Ltd. 
Sigma Chenie Ltd.

TANKS - LPG:

Adamson t Hatchett 
Motherwell Bridge Group 
Nippon Kckan K. K.

TANKS - Meter Calibrating: 

New-mar Oil Services Ltd.

77

TANKS - Mud:

Anchor Drilling Fluids A/s
Bharat Heavy Electronics Ltd.
Dreco Ltd.
Industr ialexpor timpor t
I tag
Lanzagorta/CM
Massarenti
New-Mar Oil Services Ltd.
Offshore Drilling Services, Ltd.
Olympic Ironworks, Ltd.
Rotator Norway AS
Silvio Ballerini t c.
sigma Chemie Ltd.

TANKS - Oil Treating: 

Nippon Kokan K. K. 

TANKS - Portable:

Goes International Petroleum Services
Pte. Ltd.
Kleber
New-mar Oil Services Ltd.
Norseman Shelters Ltd.
Olympic Ironworks, Ltd.
Sigma Chemie Ltd.

TANKS - Storage:

Adanson t Hatchett
Arbarthorpe Oilfield Services Ltd.
Industrialexportimport
Kleber
Motherwell Bridge Group
New-mar Oil Services
Olympic Ironworks, Ltd.
Sigma Chemie Ltd.

TANKS - Testing:

Nippon Kokan K. K. 
Sigma Chemie Ltd.

TANKS - Hater:

Bharat Heavy Electricals, Ltd.
Kleber
New-nar Oil Services, Ltd.
Nippon Kokan K. K.
Norseman Shelter Ltd.
Olympic Ironworks, Ltd.
Sigma Chemie Ltd.

TEES - Cross:

Industrialexportimport
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TEES - Cross (Con't)

Breda Fucine 
Canada 
Lanzagorta/P I P

TEES - Plow:

Breda Fucine 
Canada Works 
Hubner Gary GmbH 
Lanzagorta/P I F 
Phoceenne De Metallurgie

TEES - Puaping:

Breda Fuc'ne 
Industrialexportieport

TELECOMMUNICATIONS ;

Elektro union Offshore A/s
Ferranti Ltd.
Jeusont-Schneider
Matra Control Systems Div.

TELEPHONES:

Elektro Union Offihore A/S 
GEC Electrical Projects Ltd. 
Macro control Systems

TELEPHONES - Underwater:

Conex Industries 
Norsea A/s

TELEVISION - Underwater:

Norsea A/S

TEMSIONERS - Guideline:

Hydraudyne B. V.
van Der Horst Asia Pte. Ltd.

TENSIONERS - Pipelrying:
Ceria
Hydraudyne B. V. 
Hharton Engineers

TETOIONERS - Riser, Subsea:

Hydraudyne B.V.
Van Der Horst Asia Pte. Lti"
Wharton Engineers

TENSION - Meters, Rope c Meter: 

GEC Mechanical Handling 

TERMINALS - Electrical: 

Klippon Electricals Ltd. 

TESTERS - Blow Out Preventers: 

Van Der Horst Asia Pte. Ltd. 

TESTERS - Dead Height:

Brisco Engineering Ltd. 
Porta-Test Systems Ltd.

TESTERS - Ponution:

Basset-fire tagne-Loire 
Tesel Services Ltd.

TESTERS - Hydraulic:

Brisco Engineering Ltd. 
Hydraudyne B.V. 
Western Hydraulic

TESTERS- - Multiple Zones: 

Porta-Test Systems Ltd. 

TESTERS - Oil-Gas Ratio:

Basset-Bretagne-Loire 
C. Goldhan 
Porta-Test Mfg. Ltd.

TESTERS - Hell Production:

Plopetrol 
C. Goldhan 
Porta-Test Mfg. Ltd.
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TESTING - Hydrostatic Pressure:

Brisco Engineering Ltd. 
Costruzioni Hudro-Pneunatic 
Van Der Horst Asia Pte. Ltd.

TESTING - Mud:

Anchor Drilling Fluids A/S 

TESTING - Well:

Basset-Bretagne-Loire
Flopetrol
Porta-Test Systems Ltd.
Tesel Services Ltd.

THERMOMETERS - Recording:

Friedrich Leutert GmbH t Co. 
Samega

THERMOSTATS:

Friedrich Leutert GmbH l Co.

THERMO COUPLES;

Klippon Electricals Ltd.

THIMBLES:

Hawkins fi Tipson Ropemakers 
United Ropeworks 
Hendrik Veder

THINKERS - Drilling Mud:

CECA SA 
Norsk Hydro 
Sigma Chemie Ltd.

THRUSTERS - Marine:

Ateliers et Chanteirs de Bretagne 
Ceria

TONGS - Backup:

Farr International Co. , Ltd.

TONGS - Casing, Drill Pipe I Tubing:

Parr International Co. f Ltd.
Goes International Petroleum Co.
Indus trialexportimport
Mento A/S
Offshore Drilling Supplies Ltd.
Tsukamoto Seiki Co.
Vereinigte Edelstahlwerke

TONGS - Chain:

Arbarthorpe oilfield Services Ltd. 
Industrialexport

TONGS - Drill Pipe Spinning: 

Offshore Drilling Supplies Ltd. 

TONGS - Macron!: 

Farr International Co., Ltd. 

TONGS - Pipe:

Farr International Co., Ltd.
Industrialexport
Offshore Drilling Supplier Ltd.
Tsukaooto Seiki Co.

TONGS - Pipe Pulling:

Farr International Co., Ltd.

TONGS - Power:

Farr International Co., Ltd,
Industrialexport
Offshore Drilling Supplier, Ltd.

TONGS - Sucker Rod, Powered:

Industrialexportinport

TOOLS - Back Pressure Valve Reaoval:

Canada
Canada Works
Industrialexport

79



641

TOOT.S - Back-Off:

Tesel Services Ltd.

TOOLS - Fishing:

Equipetrol S.A.
Friffith Oil Tcol Ltd,
Industrialtxport
Lion Oil Tool
Offshore Drilling Supplies Ltd.
Norsea A/S

TOOLS - Fishing, Cable Tool:

Indut'trialexport import
Massarenti
Unitor Ships Service AS

TOOLS - Pipe:

Arbarthorpe Oilfield Services Ltd.
Ateliers Demoor S.A.
Farr International, Ltd.
Goes International Petroleum Services Pte. Ltd.
Offshore Drilling Supplies, Ltd.

TOOLS - Drill Stem Test: 

McAllister & Associates 

TOOLS^ - Drilling: 

Empresas Mito Juan 

TOOLS - Hand:

Saut-Du-Tarn
Unitor Ships Services AS

TOOLS - Pipe Beveling, Cutting & Threading:

Ateliers Demoor S.A. 
Unitor Ships Service AS 
Vallourec Export

TOOLS - Power:

Unitor Ships Service AS

TOOLS - Pneumatic:

Atlas Copco AB 
Unitor Ships Services

TOOLS - Pulling, Hydraulic:

Hydraudyne B.V,

TOOLS - Pumpdown:

Unitor Ships Services AS

TOOLS - Running & Retrieving, Sub-Sea:

Comex Seal

TOOLS - Vibration:

Geomecanique

TOOLS - Wire Rope Cutting;

Unitor Ship Services AS

TORCHES - Welding & Cutting:

GKN Group
Unitor Ships Services

TOWERS - Access:

Verhoef Aluminum Scheepsbouwindustrie

TOWERS - Service:

Verhoef Aluminum Scheepsbouwindustrie

TOWERS - Sulphur Pouring:

Barber Industries, Ltd.

TOWING - Systems:

Skagit Corp. 
Wharton Engineers

TRAILERS - Field, Office, Crew, etc.: 

Tavernier-Houdy 

TRAILERS - Mud Logging:

Samega
Tavernier-Houdy

TRAILERS - Mud Pump:

Ore co Ltd. 
Tavernier-Houdy
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TRAILERS - Portable Rig:

Dreco Ltd. 
Kin Rig Mfg. 
Massarenti

TRAILERS - Power Plant:

Bertel 0. Stecn A/S 
Industrial export import 
Tavernier-Houdy

TRAILERS - Wireline;

Flopetrol

TRAILERS - Hockover:

Dreco Ltd.

TRAINING - Personnel:

Anchor Drilling Fluids A/S
CECA SA
Flopetrol

TRANDUCERS: 

ThoMOn-CSF (DASH) 

TRANSFORMERS!

Ateliers de Contractions Electriqueo de
Charleroi

Elektro Union Offshore A/S 
Jeunont-Schneider 
Northern Rig Lites

TRANSMISSIONS i 

Voith Getriebe 

TRANSMITTERS - Mud Flo Rate:

Saaega

TRAPS - Line Scraper:

Itag
Phoceenne De Metallurgie

TRAPS - Sand:

Industrialexport 
Olympic Ironworks Ltd.

TRAPS - Scraper:

Siirtec

THEATERS - Combination oil i, Gas:

C. ooldhan
Robert Jenklns Oil s Gas
Siirtec

THEATERS - Cruda Oil:

Siirtec

TREATERS - Electrochemical:

C. Goldhan

TREATERS - Emulsion:

C. Goldhan
Robert Jenkins Oil s, Gas

TREATERS - Metering:

C. Goldhan 
Siirtec

TREATERS - Hater: 

GKN Group 

TRUCKS - Cement: 

Indus trialexportinport 

TRUCKS - Logging: 

Tesel Services Ltd. 

TRUCKS - Perforating: 

Tesel Services Ltd. 

TRUCKS - Rigs: 

Kin Rig Mfg. 

TRUCKS - wireline:

ASEP SV Holland
Flopetrol
Tesel Services Ltd.
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TUBES - Barrel:

Diamant Boart S.A. 
T.I. Group 
Vallourec

TUBES - Boiler & Condenser:

Hoesch Roehrenwerke 
Mannesman Handel AG 
Mannesman Roehren-Werke AG 
Nippon Kokan K.K. 
Sandvik Afi 
T.I. Group

TUBES - Finned:

Nippon Kokan K.K.
Sumitomo Metal Industries, Ltd.
Vallourec

TUBES - Flow:

Phoceenne De Metallurgie 
Sumitomo Metal industries, Ltd. 
T.I. Group

TUBES - venturi: 

Phoceenne De Metallurgie 

TUBING - Capillary: 

Vallourec Export 

TUBING - Concentric: 

Nippon Steel Corp. 

TU3IHG - Control Line: 

Nippon Steel Corp. 

TUBING - Fiberglass:

Ketech
Sepma
Trouvay & Cauvin

TUBING - instrument:

Sandvik AB 
T.I. Group

TUBING - Integral Joint:

British Steel Corporation
Dalmine
Mannesman Mann Handel AG
Mannesmann Roehren-werke AG
Nippon Steel Corp.
United Casing Steel & Pipe Ltd.
Vallourec Export

TUBING - Oil & Gas Well:

British Steel Corp.
Dalmine
Drillcon Industries Ltd.
GKN Group
Hamblin & Glover Oilfield Services Ltd.Kawasaki Steel Corp.
Mannesmann Handel AG
Mannesman*! Roehren-werke AG
Nippon Kokan
Nippon Steel Corp.
Norsea A/S
Offshore Drilling Suppliers, Ltd.
Sandvik AB
Sumitomo Metal Industries
United Casing Steel fi Pipe Ltd.
Vallourec Export

TUBING - Steel, Sea.aless: 
Algoma Steel Corp. 
British Steel Core. 
James Fairley Steels 
GKN Group 
Kawasaki
Kuroda Precision 
Mannesmann Handel AG 
Mannesmannrohren-Werke 
Nippon Kokan 
Nippon Steel Corp. 
Sandvik AB
Sumitomo Metal Industries 
Trouvay & Cauvin 
United Casing Steel & Pipe, Ltd. 
Vallourec Export 
TUNGSTEN-CARBIDE i

Lion Oil Tool 
S M F I/Marep

TURBINES - Steam or Gas;

Bharat Heavy Electricals Ltd. 
Creusot-Loire Energie Developments GEC Gas Turbines Limited 
Hispano-Suiza
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TORBINES - Ste«M or Gas (Oon't)

Klockner-HuBboldt-Deutz 
Mitsui Eng. t Shipbuilding 
Nippon Kokan K.It. 
Ruston Gas Turbines 
ThoBr.gsen

TURNBACKS - Nireline: 

Stabylla 

UNDERREAMERS; 

Drilling t Service 

UNIONS -

CSV
Equipesunt Petrolier
Goes International Petroleusi Service Pte. Ltd.
Itag Celle
Kurt Kohorn
Miigata Engineering Co.
Offshore Drilling Supplies, Ltd.
Phoceenne De Hetallurgie
Vitro, S.A.
unions - High Pressure:

Brisco Engineering Ltd.
CBV
Equipeaent Petrolier
Itag Celle
Kurt Kohorn Ltd.
T.I. Group
Vitro, S.A.

UNIONS - Lug:

Arbarthorpe Oilfield Services Ltd.
C.B.V.
Equipesaint Petrolier
Kurt Kohorn Ltd.
Niigata Engineering Co.
Vitro, S.A.

UHIONS - 0-Ring: 
Dowty Offshore Ltd.

UNIONS - Orifice: 

Phoeeenne De Hetallurgie 

UNIONS - Pipe:

Itag Cell* 
sandvik AB 
T.I. Group

UNIONS - Quick: 

Itag Celle 

UNIONS - Welding:

Itag Celle 
Kurt Kohorn Ltd. 
Phoceenne De Metallurgie 
Sandvik AB

UNITS - Blowout Preventer Operating:

Indus trlalexport

UNITS - CDnbo, Heating I Separting:

C. Goldhan
Novell** Applications Technologiques

UNITS - Desalting: 

Robert Jenkins Oil t Gas 

UNITS - Dry Dessicants: 

Sigma cheaia Ltd. 

UNITS - Gravel Packing: 

Sea oil Services Ltd. 

UNITS - Hydraulic Power

Brisco Engineering Ltd.
Ceria
Dowty Offshore Ltd.
Ethyd
Parr International Co. Ltd.
Flopetrol
GBC Hechanical Handling
Costrucioni Hydro-Pneuaatic
Hydraudyne B.V.
Pusnes Hskaniske Verluted
Rotator Norway A.S.
Bertel O. Steen A/S
Hharton Engineers
Olyspic Ironworks, Ltd.

UNITS - Hydraulic Power, Portable:

Automotive Products Ltd.
Doncasters Moorside Ltd.
Dowty Offshore Ltd.
Parr International Co., Ltd.
Flopetrol
Hydraudyne B.V.

8}
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UNITS - Hydraulic Power, Portable (Con't)

Costruzioni Hydro-Pneumatic 
wharton Engineers

UNITS - Hydrocarbon Recovery: 

Novelles Applications Technologiques 

UNITS - Offshore, Production Platform:

Ceria B
Creusot-Loire/Pressure Vessels Div.
Equipements Mecaniques et Hydrauliques
Industrialexportimport
Motherwell Bridge Group
Oil Industry Services AS
Porta-Test Systems, Ltd.
Seanore Oil & Gas Processing
Siirtec
UNITS - Packer Sealing:

Okgt
Sigma Chemie Ltd.

UNITS - Production Service:

ACEP
Indus trialexportimport
Novelles Applications Technologiques
Porta-Test Mfg. Ltd.

UNITS - pumping:

Ceria B
Creusot-Loire Energie Developments
GEC Gas Turbines Ltd.
Goes International Petroleum Services Pte. Ltd.
Industrialexport
OPI, Inc.
Ruston Gas Turbines
Salzgitter Maschinen
Bertel 0. Steen A/S

UNITS - Pumping, Hydraulic:

Automotive Products Ltd. 
Ceria B
Dowty Offshore Ltd. 
Hydraudyne B.V.

UNITS - Pumping, Sucker Rod: 

Salzgitter

UNITS - Ship Propulsion:

ACEP
Ateliers et Chanteirs de Bretagne
Ceria
Dovrty Offshore Ltd.
Bertel 0. Steen A/S

UNITS - Skid Mounted Pumping:

ACEP
Ceria B
Indus trialexportimport
Salzgitter Maschinen
Bertel 0. Steen A/S

UNITS - Snubbing:

B T R Silvertown Ltd. 
Flopetrol

UNITS - Stage Separation:

C. Goldhan
Robert Jenkins oil s, Gas
Novelles Applications Technologiques
Porta-Test systems Ltd.

UNITS - Sulphur Recovery

Barber Ind. Ltd.

UNITS - Tubing Service:

Indus trialexportimport

UNITS - Vapor Recovery:

Novelles Applications Technologiques

UNITS - Well Acidizing t Fracturing:

Flopetrol 
Industrialexport

UNITS - Well Cementing: 

Indus trialexportimport 

UNITS - Well Servicing:

Industrialexport
Salzgitter Maschinen
Flopetrol
Vereinigte EdelstahlmrKe
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UNITS - Hireline: VALVES (Contd.)

ASEP BV Holland
Offshore Drilling Supplies, Ltd.
Tesel Services Ltd.
Flopetrol

VALVES:

Argus Gesellschaft H.B.H.
Borsig GmbH
Borsig Kartaann Valve Ltd.
Breda Pucine SpA
Brdr Christensens Kaner VS
BSL Bignier Schstid-Laurent
COHETNA, Companhia Hetalurgica National
S.A.R.L.

Robert Cort t Son Ltd. 
Daisho Valve Industry Co., Lt<J. 
Over Park Engineering Pty. Ltd. 
Deutsche Audco GBbH 
Dewrance HacMaill 6 Company, Ltd. 
Dip.-Ing. Herner Hartaann KG 
EFACEC - Eapresa Fibril de Macpilnal
Electricas 
FAVRA, S.A.I.C. 
fit, S.A. de C.V. 
Galli t Cassina s.R.L. 
Grondona, S.p.A. 
Grove Italia S.p.A. 
Haruta Valve Mfg. Co., Ltd. 
Herman von Rautenkrant Internationale Tiefbohr
BmbH I Co., KG ITAG 
Hirata Valve Industry, Ltd. 
Hisaka Horka, Ltd., 
Hitachi Metals, Ltd. 
Hubner-Gray Machinen-und AG M.B.H. 
IBRAVE-tndustrias BrasileirJ-i de Valvulas e
Equipanentos Ltda.
IMS-Industria Metalurgica de Salvador S.A. 
Ishida Valve Mfg. Co., Ltd. 
Izumi seisakusho Co., Ltd. 
Japan Steel Works Ltd. 
Jinn Lung Motor Co., Ltd. 
John Valves Divivion Wornald International 
Keystone Cannon Ltd. 
K.K. Itabashi Kikai Seisakusho 
Kinka Kikai Co., Ltd. 
Kitamura Valve Mfg. Co., Ltd. 
Kitaiawa valve Company Ltd. 
Kobe Steel, Ltd. 
Kubota, Ltd. 
Malbranque Ssrseg Valve Pressure Vessel
Department

Mannesmann Demag Meer 
MAPEGAZ S.A. 
Marwin Limited

Mecafrance S.A.
Merex Argentina S.A.
Hetalghisi
Mitsumoto Valve Mfg. Co., Ltd.
Munro 6 Miller Fittings Ltd.
Nakamura Metallic Industry Co., Ltd.
New Zealand Valve Company Ltd.
Ninon Koso Industry Co., Ltd.
Nippon Ball Valve Co., Ltd.
Nippon Chuto Kabushiki Kaisha
Nippon Daiya Valve Co., Ltd.
Nippon Kokan Kabushiki Kaisha
Nippon Valqua Industries, Ltd.
Nuovo Pignone, S.p.A.
Okano Valve Mfg. Co., Ltd.
O.N. Industries Ltd.
ORION Officine Meccaniche Specializzate
S.p.A

Osaka Valve Co., Ltd. 
Pan-Korea Metal Industrial Co., Ltd. 
PERAR S.p.A.
Petrovalves S.r.l.
RAIMONDI S.p.A.
B.C. Richards C Co. Pty. Ltd.
SAAB-SCANIA AB
Sella, S.p.A.
Serck Audco Pty., Ltd.
Serck Audco Valves
Shlkoku Metal Industries Co., Ltd.
Shows Valve Co., Ltd.
Societe Nouvelle du Saut du Tarn
Stream-Flo Industries Ltd.
TA-Esco VS
Takamisawa Koki Mfg. Co., Ltd.
TFW Techniflov s.p.a.
Thevignot S.A., Ets
Tt;onassen Msterdan b.v.
T. K. Valve Limited
Tormene s.n.c.
Toyo Valve Co. Ltd.
Triangle valve Co.'Ltd.
Universal de Valvulas, S.A.
Utsue Valve Co., Ltd.
VAG-Armaturen GmbH
Valfisa, S.A.
VALVOSIDER S.r.l.
Valvulas Belg de Mexico, S.A.
Valvulaa y Conexiones, S.A.
vannes Darling France Sari
Wakai Valve Mfg. Co. , Ltd.
Halthon Weir Pacific, S.A.
wilh. Bitter, Armaturenfabrik
Yoneda Kogyo Co., Ltd.
Yoneki Valve Co., Ltd.
Ziisaernan & Jansen G.m.b.H.
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VALVES - Air:
Atlas Copco AB
kurt Kohorn Ltd.
Lanzagorta/Panaval
Lanzagorta/F MCA
New-Mar Oil Services Ltd.
OKgt
Serck Audco Valves

VALVES - Angle:

Brisco Engineering Ltd. 
Costruzioni Hydro-Pneumatic 
GEC Elliott Control Valves Ltd. 
Kurt Kohorn Ltd. 
Lanzagorta/Magnaval 
Lanzagorta/F MCA 
Rotator Norway

VALVES - Automatic shut-off:

France Operator 
Kurt Kohorn Ltd. 
Serck Audco Valves

VALVES - Back Pressure:

Breda Fucine
Canada works
Indus trialexport import
Kurt Kohorn Ltd.

VALVES - Balanced Stem:

Breda Fucine 
Kurt Kohorn Ltd. 
Lanzagorta/FIP
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VALVES - Ball:

Barber Industries, Ltd.
Breda Fucine
Brisco Engineering, Ltd.
GFC-Elliott Control Valves, Ltd.
Goes International Petroleum Eng.
Itag Celle
Kurt Kohorn, ltd.
Lanzagorta/FMCA
Mapegaz
Offshore Drilling Supplies, Ltd.
Okg t
Phoceenne De Hetallurgie
Saut-Du-Tarn
Sarck Audco Valves
T. I. Group
Trouvay & Cauvin

VALVES - Ball Check:

Breda Fucine
Brisco Engineering, Ltd.
Kurt Kohorn, Ltd.
Lanzagorta/FMCA
Hapegaz
Saut-Du-Tarn

VALVES - Block 6 Bleed:

Breda Fucine 
Kurt Kohorn, Ltd. 
Lanzagorta/FIP 
Hapegaz 
Saut-Du-Tarn 
Serck Audco Valves

VALVES - Bottom Hole Chemical:

Kurt Kohorn, Ltd. 
Serck Audco Valves

VALVES - Brass:

Kurt Kohorn, Ltd. 
Serck Audco Valves 
T. I. Group

VAIVES - Butterfly:

CBV
Equipe»ent PetrolVer
GEC-Elliott Control Valves, Ltd.
Kurt Kohorn, Ltd.
Lanzagorta/FMCA
Lanzagorta/Magnaval
Mento A/S

VALVES - Butterfly (cont.d.)

Niigata Engineering Co. 
Offshore Drilling Supplies, Lt<? 
Rognon S.A. 
Rotator Norway 
Serck Audco Valves 
T. I- Group 
Trouvay & Cauvin 
Vitro, S.A.

VALVES - By-Pass:

Kurt Kohorn, Ltd. 
Lanzagorta/FMCA 
Serck Audco Valves 
T. I. Group

VALVES - Cage:

Kurt Kohorn, Ltd. 
Mapegaz

VALVES - Casing Annulus:

Hubner Gray GmbH 
Kurt Kohorn, Ltd.

VALVES - Casing Fill-up; 

Kurt Kohorn, Ltd. 

VALVES - Casing Float: 

Kurt Kohorn, Ltd. 

VALVES - Check:

Breda Fucine
Brisco Engineering, Ltd.
Coatruzioni-Hydro Pneumatic
Kurt Kohorn, Ltd.
Lanzagorta/FMCA
Lanzagorta/Magnaval
Lanzagorta/Pana"al
Mapegas
Offshore Drilling Supplies, Ltd.
T. I. Group
Trouvay & Cauvin

VALVES - Check, Wafer:

Brisco Engineering, Ltd. 
Kurt Kohorn, Ltd.
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VALVES - Chemical Injector: 

Carlo, S.A

VALVES - Choke:

Hubner Gray GmbH 
Lanzaqorta International

VALVES - Christman Tree:

Breda Fucine
CBV
Hubner Gray GmbH
Kurt Kohorn, Ltd.
Lanzagorta/FlP
Malbranque
Mapegaz
Okg t

VALVES - Circulating:

Kurt Kohorn, Ltd.-
Gkqt
Serck Audco Valves

HALVES - Control:

Brastech Industrials
Costrueioni Hydro-Pneumatic
GEC-Elliott Control Valves, Ltd.
Kurt Kohorn, Ltd.
Mapegaz
Matr* Offshore
Ohemco
Rotator Norway
Serck Audco Valves

VALVES - Cryogenic: 

Hapegaz 

VALVES - Diaphragm Operated:

Af eco, Inc.
GEC-Elliott Control Valves, Ltd.
Kurt Kohorn, Ltd.
Pnoceenne Of Metallurgy
Trouvay & Cauvin

VALVES - Disc:

Kurt Kohorn, Ltd. 
Lvtugorta/FMCA 
T. I. Group

VALVES - Discharge:

Bronzavia 
Kurt Kohorn, Ltd. 
Matra Offshore 
Serck Audco Valves

VALVES - Drilling:

Breda Fucine
Griffith Oil Tool, Ltd.
Kurt Kohorn, Ltd.
Offshore Drilling Supplies, Ltd.
Otnsco Ind., Inc.

VALVES - Dual:

Breda Pucine 
Kurt Kohorn, Ltd. 
Lanzagorta/FIP

VALVES - Dump:

Dreco, Ltd.
Costruzioni Hydro-Pneumatic
Kurt Kohorn, Ltd.

VALVES - Equalizing: 

Kurt Kohorn, Ltd. 

VALVES - Fail Safe:

Breda Fucine
Costruzioni Hydro-Pneumatic
Kurt Kohorn, Ltd.
Napegaz
Saut-Du-Tarn
Serck Audco Valves

VALVES - Fail Safe, Subsea:

Kurt Kohorn, Ltd.
Hapegaz
S«ut-Du-Tarn

VALVES - Float:

Breda Pucine 
Kurt Kohorn, Ltd. 
Serck Audco valves

VALVES - Flow Control:

CBV
Equip«nent Petrolier

20-617 0-83-42
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VALVES - Flow Control (contd.)

GEC-Elliott Control Valves, Ltd. 
Hurt Kohorn, Ltd. 
Lanzagorta/FIP 
Lanzagorts/FMCA 
Niigata Engineering Co. 
vitro, S.A.

VALVES - Formation Testing: 

Kurt Kohorn, Ltd. 

VALVES - Four Way:

Mapegaz
Serck Audco Valve*

VALVES - Fracturing:

Braatech Industrials
Canlow
Kurt Kohorn, Ltd.

VALVES - Gas Lift:

Afeco. Inc. 
Bonp«t d« Venuzuela 
Carlo, S.A. 
Iflpavex, S.A. 
Saut-Du-Tarn

VALVES - Gas Lift Packoff AsseMbly:

Afeco, Inc. 
Teledyn* Herla

VALVES - Gas Lift, Punpdown; 

Afeco, Inc. 

VALVES - Gate.

Adaaaon t Hatchett
Breda Pucine
Brisco Engineering, Ltd.
Goes Internationa.! Petroleum ServicePte., Ltd. 
Kurt Kohorn, Ltd. 
Lanzagorta/FIP 
Lanzagorta/FHCA 
Lanzagorta/Magnaval 
Lanzagorta/Panaval 
Malbranque
offshore Drilling Supplies, Ltd. Phoceenna De Hatallurgl* 
A/S Raufoss, Ltd.

VALVES - cate (contd.)

Sereg/Schlumberger/Malbranque 
T. I. Group 
Trouvay c Cauvin 
Unitor Ships Service AS

VALVES - Gauge t

Brisco Engineering, Ltd. 
Kurt Kohorn, Ltd. 
Lanzagorta/PMCA 
Serck Audco valves

VALVES - Globe:

Breda Pucine
Brisco Engineering, Ltd.
Kurt Kohorn, Ltd.
Lanxagorta/FMCA
Lanzagorta/Magnaval
Lancagorta/Panaval

Phoceenne De Mttallurgi* 
HotAtor Norway
Ser*9/SchluBb«rger/Malbranque 
T. I . Group 
Trouvay fi Cauvin

VALVES - High Pressure t

Adauon t Hatchett
Breda rucine
Briaoo Engineering* Ltd.
Bronzavia
Coetruzioni Hydro-PneunaticGEC-Elliott Control Valves, Ltd.Kurt Kohorn, Ltd.
Lanzagorta/FIP
Linzagorta/FMCA
(Upegai
Offshore Drilling Supplies, Ltd.Okgt
R 0 P
saut-Du-Tarn
Serck Audcc Valves
Sereg/SchluBbtrger/Malbranque
VALVM - High Teaperaturei
Breda rucine
Brisco engineering, Ltd.
Kurt Kohorn, Ltd.
Lantagorta/TIP
Lanzagorta/PMC*
Novelles Applications TechnologiquesOkgt

89
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VALVES - High Temperature (contd.)

Saut-Du-Tam
Serck Audco Valves
Sereg/Schluifcerger/Malbranque

VALVES - Hydraulic Retrievable

Itag Celle 
Hydraudyne B.V. 
Kurt Kohorn, Ltd.

VALVES - Hydraulically Operated!

Adamson t Hatchett
Breda Fucine
Brisco Engineering, Ltd.
Bronzavia
Dowty Offshore, Ltd.
Hydraudyne B.V.
Kurt Xohorn, Ltd.
Mapegai
Hatra Offshore
Rotator Norway
Saut-Du-Tarn
Serck Audco Valves

VALVES - In«ert:

Kurt Kohorn, Ltd. 
Stabylia

VALVES - Kelly, Joint Safety:

Griffith Oil Tool, Ltd.
Itag
Kurt Kohorn, Ltd,

VALVES - LPG:

Kurt Kohorn, Ltd.
Lanzagorta/FIP
Move lies Application! Technologiquea
Saut-Du-Tarn
Serck Audco Valves

VALVES - Line Blind: 

Kurt Kohorn, Ltd. 

VALVES - Liquid Sampler:

Barber Industries, Ltd. 
Kurt Kohorn, Ltd.

VALVES - Manifold:

Breda Fucine
Bronzavia
Kurt Kohorn, Ltd.
Lanzagorta/FIP
Offshore Drilling Supplies, Ltd.
Saut-Du-Tarn
Serck Audco Valves
Unitor Ships Service AS

VALVES - Mixing Fluid: 

Kurt Kohorn, Ltd. 

VALVES - Motor:

Breda Fucine
Costruzioni Hydro-Pneuaatic
Kurt Kohorn, Ltd.

VALVES - Mud:

Barber Industries, Ltd.
Dreco, Ltd.
Kurt Kohorn, Ltd.
Offshore Drilling Supplies, Ltd.
Serck Audco Valves

VALVES - Mud Relief: 

Kurt Kohom, Ltd. 

VALVES - Mud saver: 

Griffith Oil Tool, Ltd. 

VALVES - Mud Suction: 

Dreco, Ltd.

VALVES - Mud Throttling: 

Kurt Kohorn, Ltd. 

VALVES - Multiport:

Breda Fucine 
Brisco Engineering 
Kurt Kohorn, Ltd. 
Lanr-agorta International 
Serck Audco Valves

VALVES - Needle:

Breda Fucine
Brisco Engineering, Ltd.
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VALVES - Needle (contd.)

Kurt Kohorn, Ltd.
Lanzagorta/FMCA
Offshore Drilling Supplies, Ltd.
T. I. Group

VALVES - Non-Lubricated Plug:

Breda Fucine
Kurt Kohorn, Ltd.
Lanzagorta International, Inc.
Mapegaz
Serck Audco Valves
T. I. Group

VALVES - Orifice:

Breda Fucine 
Kurt Kohorn, Ltd.

VALVES - Pig Injector:

Brisco Engineering, Ltd. 
Itag Celle 
Kurt Kohorn, Ltd, 
Serck Audco valves

VALVES - Piston Check:

Brisco Engineering, Ltd.
Bronzavia
Kurt Kohorn, Ltd.
Lanzagorta/FMCA

VALVES - Plug:

Breda Fucine
Goes International Petroleum Services

Pte., Ltd.
Industrialexportimport 
Kurt Kohorn, Ltd. 
Lanzagorta/Inval 
Mapegaz
Offshore Drilling Supplies, Ltd. 
Phoceemie De Metal lurgie 
Serck Audco Valves 
T. I. Group 
Trouvay fi Cauvin

VALVES - Pneumatically Operated:

Afeco, Inc.
Breda Fucine
Brisco Engineering, Ltd,
Costruzioni Hydro-Pneumatic
Itag Celle

VALVES - Pneumatically Operated {contd.)

Mapegaz 
Saut-Du-Tarn 
Serck Audco Valves 
Sigma Chemie, Ltd.

VALVES - Pressure Control:

Barber Industries, Ltd.
Brisco Engineering, Ltd.
Bronzavia
Costruzioni Hydro-Pneumatic
GEC-Elliott Control Valves, Ltd.
Kurt Kohorn
Lanzagorta International, inc.
Hatra Offshore
Serck Augco Valves
VALVES - Production:

Wenlen S.A. 

VALVES - Pump:

Industrialexportimport
Kurt Kohorn, Ltd.
Mapegaz
Offshore Drilling Supplies, Ltd.
Serck Audco Valves
Vereinigte Edelstahlwerke AG

VALVES - Regulator:

Afeco, Inc.

VALVES - Relief:

Brisco Engineering, Ltd.
Costruzioni Hydro-Pneumatic
GEC-Ellictt Control Valves, Ltd.
Hydraudyne BV Holland
Kurt Kohorn, Ltd.
Lanzagorta/FMCA
Mapegaz
T. I. Group

VALVES - Safety:

AVA International, Inc.
Costruzioni Hydro-Pneumatic
Flopetrol
GEC-Elliott Control V'.lves, Ltd.
Goldhan Olfeddaurustungen
Kurt Kohorn, Ltd.
Lanzagorta/FMCA
Phoceenne De Metallurgie
Saut-Du-Tarn
Site Oil Tools, Ltd.

90 *
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VALVES - Self-closing;

Kurt Kohorn, Ltd. 
Mapegaz

VALVES - Self-Sealing:

Kurt Kohorn, Ltd. 
Saut-Du-Tarn

VALVES - Shuttle:

Brisco Engineering, Ltd. 
Kurt Kohorn, Ltd.

VALVES - Sphere Launching & Receiving:

Itag Cells
Mapegaz
Serck Audcu Valves

VALVES - Standpipe:

Okgt
Serck Audco Valves

VALVES - Steon:

Breda Fucine
GEC-Elliott Control Valve*, Ltd.
Kurt Kohorn, Ltd.
Lanzagorta/FMCA
Lanzagorta/Hagnaval
Lanzagorta/Panaval
Okgt
T. £. Group

VALVES - Subsea:

Kurt Kohorn, Ltd.
Napegai
Saut-Du-Tarn

VALVES - Swing Check;

Briaco Engineering, Ltd.
Kurt Kohorn, Ltd.
Lanzagorta/FMCA
Lanzagorta/Magnaval
Lanzagorta/Panaval
Mapegat

VALVES - Thermal Stem: 

Breda Fucine

VALVES - Thermal System: 

Kurt Kohorn, Ltd. 

VALVES - Three Way:

Brisco Engineering, Ltd.
Itag Celle
Kurt Kohorn, Ltd.
Lanzagorta/FMCA
Mapegaz
Saut-Du-Tarn
Serck Audco Valves

VALVES - Timing: 

Kurt Kohorn, Ltd. 

VALVES - Triple String:

Kurt Kohorn, Ltd. 
Lanzagorta/FIP

VALVES - Tubing:

Griffith Oil Tool, Ltd. 
Kurt Kohorn, Ltd. 
Sandvid AB

VALVES - Tbg. Safety, Puapdovn: 

Kurt Kohorn, Ltd. 

VALVES - Vacuum:

Kurt Kohorn, Ltd. 
Serck Audco Valves

VALVES - Venturi Type:

Breda Fucin*
Kurt Kohorn, Ltd.
Lanzagorta/Inval
Mapegaz
Saut-Du-Tarn
Serojc Audco Valves
Sereg/Schlumfeerger/Malbranque

VALVES - Water flood: 

Carlo, S.A 

VALVES - Hireling: 

Kurt Kohorn, Ltd.



654

VAPORIZERS - Propane:

C. Goldhan
Novelles Applications Technologiques

VEHICLES - Underwater:

Comex Industries 
Comex Seal 
Ethyd

VESSELS - Pressure:

Creusot-Loire/Pressure Vessels Div,
Motherwell Bridge Group
Novelles Applications Technologiques
Ctek Petroleum Products
Porta-Test Mfg., Ltd.
Rotator Norway

VIBRATORS - Hydraulic: 

Hydraudyne B.V. 

VISCOSIHETERS:

Anchor Drilling Fluids A/S
R O P
Samega

VI^COHETERS - Recording: 

Anchor Drilling Fluids AS 

VISES - Hydraulic: 

Hydraudyne B.V. 

VISES - Wire Rope: 

United Ropeworks

WALKWAYS - Steel:

Bharat Heavy Electricals, Ltd. 
Horseman Shelter, Ltd. 
T. I. Group

WALKWAYS - Aluminum:

Verhoef Aluminum Scheepsbouwirdustrie

WASHERS - High Pressure:

Unitor Ships Service AS

WASHFIPE - Swivel:

Arbarthorpe Oilfield Service, Ltd. 
Equipetrol SA 
Industrialexportimport

WELDING - Subsea:

Lockheed Pet .oleum Services, Ltd. 
Nippon Kokan K.K. 
Unitor Ships Service

WELL CEMENT:

Blue Circle Industries, Ltd.
Canada Cement Lafarge Limited
Cementos Apasco, S.A,
Cementos Hercules
Cimento Aratu S.A.
Compagnie des Ciments Beiges
Companhia De Cimento Protland Alvorada
Dyckerhoff Zementwerke AG
Jalaprathan Cement Co., Ltd.
La Cemento Nacional C.E.M.
Lafarge
Nihon Cement Co., Ltd.
A/S Norcem
Pan Malaysia Cement Works (Singapore) Pte., Ltd.
Societe Des Ciments Libanais
Sumitorao Cement Co., Ltd,
Tehran Cement Co., Ltd.
Trinidad Cement, Ltd.
Ube Industries, Ltd.

WELLHEAD - Equipment;

Barber Industries
B.D, Specials, Ltd,
Bonney Forge International, Ltd.
Breda Tucine s. p. A.
John Brereton Flange Div., Doncasters Moorside

Limited
Bruck GmbH Rofrverbindungen 
Burton, Delingwle fi Company, Ltd. 
"Canada" Tiefbohrgerate-und Maschinenfabrik 
CSV Industrie Mecanica, S.A. 
Celler MaschinenfabriX Gebruder dchafer 
Corrugated Packing & Sheet Metal Co., Ltd. 
Danco Talleres Metalurgicos S.R.L. 
Energoinvest 
Ets. WILRAY S.P.R.L. 
FIP, S.A. de C.V. 
Flextallic Gaskets, Lrd. 
Fiotec Group, Ltd. 
Forjas de Colombia S.A. 
Futawa Flange Works Co., Ltd. 
Galaxy Machine 6 Mfg. Co., Ltd.
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WELLHEAD - Equipment (contd.)

Galaxy Oilfield Service, Ltd.
Gilardina S.p.A.-Divisior RIP
Kirata Valve Industry Co., Ltd.
Hofland Pakking B.v.
Hubner Vaoag AG i Co. KG
John Valves Division, Wornald Int'l.
K.K. Itabashi Kikai Seisalcusho
Kanda Sangyo Co., Ltd.
Kanpchen (Co., GmbH
Kent Machine (, Mfg., Ltd.
LANZA S.p.A.
Linvic Engineering, Ltd.
Mannesauuin Dennag Meer
Mardale Engineering Co., Ltd.
Janes HdLarty t Son
Metal Porgings Private Limited
Moorside Machining Co., Ltd.
Munro & Miller Fittings, Ltd.
Nicola Calperti s. Figlio
ORION officine Meccaniche Specializzate
Perolo S.A.
Rector-Gray, Ltd.
Robinson Piping Productd, Ltd.
Serck Audco Valves
Sereg/SchluAberger/Malbranque
Societe Pyreneftnne de Macanique
Stream-Flo Industries, Ltd.
Weldco, Ltd.
Welding Units (UK), Ltd.
Willis Oil Tool Canada, Ltd.
Woodhouse 6 Rixson Flanges Limited
Yahata Machine Manufacturing, Inc.

WELLHEADS - Geothermal:

Breda Fucine
CSV In^ustria Mecanica
Canada Morks
Mapegaz
Wenlen S.A.

WINCHES - »ir Operated!

Atlas Copco AB 
CerU
InduBtrialexportinport 
Unitor Ships Service 
Wharton Engineers

WINCHES - Anchor:

A.S, Berg«ns Makaniske Verk 
Briasonneau & Lotz Marine 
CerU

WINCHES - Anchor (contd.)

Clarice Chapoan, Ltd. 
Hydraulik Brattvaag 
Puines Makaniske Verk^ted 
Wharton Engineer:!

HINCHE5 - Bailing:

Ceria

WINCHES - Drus:

A.S. Bergens Mekaniftke Verk
Ceria
Clarke Chapman, Ltd.
GEC Mechanical Handling
Skagit Corp.
Wharton Engineers

WINCHES - Hydraulic:

ASEP BV Holland
A. S. Bergens Mekaniske Verk
Brissonneau fi Lotz Harine
Ceria
Clarke ChapBan, Ltd.
Dowty Offshore, Ltd.
Ethyd
FlopetL-ol
Freidrich Leutert GnbH £ Co.
GEC Mechanical Handling
Hydraudyne BV
Hydraulik Brattvaag
Puines Mekaniske Verkited
Western Hydraulic
Wharton Engineers

WINCHES - Moorings:

A. S. Bergens Mekaniske Verk
Brissonr.eau t Lotz Marine
Ceria
ClarKe Chapsum, Ltd.
GEC Mechanical Handling
Skagit Corp.
Wharton Engineers

WINCHES - Self Propelled:

Flopetrol
Salzgitter Maschinen 
Nharton Engineers
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WINCHES -- Skid:

ASEP BV Holland 
Ceria
Clarke Chapman, Ltd. 
Friedrich Leutert GmbH & Co. 
oalzgitter Maschinen 
Wharton Engineers 
WINCHES - Subsea:

Ceria
Wharton Engineers

WINCHEJj - Testing:

Pusnes Makaniske Verksted 
Wharton Engineers

WINCHES - Tractor, Truck:

ASEP BV Holland
Ceria
Itag
Wharton Engineers

WINCHES _- Trailer: 

Wharton Engineers 

WINCHES - Utility:

Clarke Chapman, Ltd. 
Wharton Engineer's

WINCHES - Waterfall Type:

A. S. Berqens Mekaniske Verk 
Clarke Chapman, Ltd. 
Hydraulik Brattvaag 
Skagit Corp. 
Wharton Engineers

WINCHES - Wireline:

A.S. Bergens Mekaniske Veik
ASEP BV Holland
Atlas Copco
Ceria
Diamant Boart S.A.
Flopetrol
Friedrich Leutert GmbH & Co.
Pusnes Mekaniske Verksted
Western Hydraulic
Wharton Engineers

WINDBREAKS - Canvas:

Hendrik Veder
Norseman Shelters, Ltd.

WINPLASSE:

A. S. Bergens Mekaniske Verk
Brissonneau & Lotz Marine
Ceria
Clark Chapman, Ltd.
Skagit Corp.

WIPERS - Automatic Line: 

Sigma Chemie, Ltd. 

WIPERS - Key Seat:

Lion Oil Tool 
Sigma Chemie, Ltd.

WIPERS - Pipe:

Arbarthorpe Oilfield Services, Ltd.
Goes International Petroleum Service Pte., Ltd.
Industrialexportimport
Mento A/S
Sigma Chemie, Ltd.
Stabylia

WIPERS - Rod 6 Tubing: 

Sigma Chemie, Ltd. 

WIPERS - Well Bore: 

Sigma Chemie, Ltd, 

WIPERS - Wireline:

Flopetrol
Sigma Chemie, Ltd.

WIRE - Electrical:

Goes International Petroleum Service Pte., Ltd. 
Northern Rig Lites 
Societa Cavi Pirelli

WIRE - Stabilized: 

G K N Group 

WIRELINE MEASURING:

ASEP BV Holland
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WIRELINE MFJVSURING - (contd.) WIRE ROPE - (contd.)

Creusot-Loire/Metallurgie 
Pusnes Mekaniske Verksted 
Tesel Services, Ltd.

WIRELIHE TOOLS:

Carlo, £.A.
Seaco
Superior Oil Service

MIRE ROPE:

Acciaieric e Ferriere Lombarde Falck 
Aceros Hacionales S.A. 
Anglo-Continental Ropes S.A. 
Trefil-Arbed, Vereinigte Drahtwerke

Arbed-Pelton & Guilleaume S.A. 
Australian Wiie Industries Fty., Ltd. 
Berjaya Kawat Berhad 
Bertram, K.G., J. 
Bombay Wire Ropes, Ltd. 
British Ropes, Ltd.
Bruntnns (Musselburgh), Ltd., Wire Mills 
Cableworks Brugg, Ltd. 
Camesa, Sociedad Anonima 
C.I.H.A.F.
Crawhall fi Sons, Ltd. 
Dawson & Usher, Ltd. 
Den Haan Staalkabelfabriek N-V. 
Deriver, S.p.A.
Drahtseilerie Gustav Kock GmbH 
Drahtseilwerke Saar GmbH 
Elken-Spigerverket A/S, Stal Og Tau 
Empresa Colombians de Cables S.A. 
Est, Metalurgicos Santa Rosa, S.A. 
Fatzer AC Romanshorn 
Felix Simon S.A.C.I.F.A. 
Felten 6 Guilleaume AG 
Firth Cleveland Ropes, Ltd. 
Fort William Co., Ltd. 
Frew Brothers 6 Company, Ltd. 
Georq Heckel GnbH
Guiseppe t Fratello Redaelli Soc. p. Az. 
Glover Borthers (Mos&ley), Ltd. 
Gre«ning Donald, Ltd. 
Gunnebo Bruks Aktiebolag 
Baggie Steel Ropes, Li ailed 
Hall's Barton Ropery, Co., Ltd. 
Heinr. Puth Kon. G«s. 
Igeta Wire Rope Co., Ltd. 
J.K. Steel & Industries, Ltd. 
Kokoku Steel Wire, Ltd. 
Korea Iron & Steel Works, Ltd.

Laminoirs Trefileries Cableries de Lens 
Latch & Batchelor, Ltd. 
Le Lis, Ltd. 
Lcsjofors Aktiebolag
Hanoel Rodrigues D'Oliveira SA b Filhos, Lda. 
Karoni Sebastiano S.p.A., Corderie Trafilerie 
Martin, Black & Co. (Wire Ropes), Ltd. 
Martin, Black Wire Ropes of Canada, Ltd. 
Mohatta & Heckel, Ltd. 
Nippon Steel Wire Rope Co., Ltd, 
A/S Norsk Staaltaugfabrik 
Productos de Acero S.A. 

^S.A. Des Hauts Fourneaux De La Chiers 
Schweizerische Seil-Industrie AG 
Scottish Wire Rope Co., Ltd. 
r -ilindustrie Ernst Seifuss 
John Shaw/ Limited 
Shinlto Wire Co. , Ltd. 
Sociedad Franco Espanola de Alambres, Cables

y Transpottes Aceros
Societe Des Trefileries De Chatilon - Gorcy 
South India Wire Ropes, Limited 
St. Egydyer Eisen-Und Stahl Industrie*
Gesellschaft

Steel Rope Industries (N.Z.), Ltd. 
T*sikoku Sangyo Co., Ltd. 
Teufelberger, K. 
Thyssen Westfaelische Union AG 
Tokyo Rope Mfg. Co., Ltd. 
Trefilerie & Cablerie J. Wurth & Cie 
Trenzas y Cables de Acero S.A. 
United Ropeworks 
United Wire Ropes, Ltd. 
Usha Wire Ropes (Export Division) 
Usines Gonzales Cock S.A. 
Vereinigte Drahtseilwerke GmbH 
Wireco Venezolana, C.A.. 
Wire Rope Industries, Ltd. 
Wire Rope Industries, Ltd. 
Wire Rope Works Measilot, Ltd. 
Gustav Wolf 
Wrights Canadian Ropes, Ltd.

WORKSHOP - Service:

Creusot-Loire Energie Dev«lop«ments 
van Der Horst Asia Pte., Ltd.

WREHCHES - Bean:

Canada

WRENCHES - iBpact:

Atlas Copco AB 
Unitor Ships Service
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WRENCHES - Pipe:

Unitor Ships Service AS

WRENCHES - Sucker Rod:

Industrialexportimport

WRENCHES - Torque:

Arbarthorpe oilfield services. Ltd.

96
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Non-U.S. Sources of petroltua Equipment By Oountry of Origin 

ARGENTINA

ACINDAR, Industria Argentina de Aceros S.A.
AVAN S.A.I.C.
Bolland t Cia. S.A.
Camlow
Carlo, S.A.
Cometarsa S.A.I.C.
Dalalne Siderca S.A.i.e.
Oanco Talleres
Diamont Bort of Argentina
Est. Mecanicos Jone S.A.I, y C.
Est. Metalurgicos Santa Rosa S.A.
PAVRA, S.A.I.C.
Felix Simon S.A.C.I.F.A.
Induatrias Pirelli, S.A.I, y C.
Merex Argentine S.A.
Metalurgica Bellucci S.A.I.C.P.I.A.
Petronecanica S.A.I, y C.
Rusco Hnos S.A.
Sian Di Telia Ltda.
Tool Research
Henlen, S.A.
Win-Lyn

AUSTRALIA

Australian Wire Industries Pty., Ltd.
Deer Park Engineering Pty. Ltd.
John Valves Division Wornald International
James McLarty & Son
B. C. Richards C Co. Pty. Ltd.
Serck Audco Pty., Ltd.
Tubemakers of Australia Ltd.

AUSTRIA

Canadawerk
Pelten & Guilleaume AG
Huber-Gray Machinen-und AG H.B.H.
Hubner Vamag AG s Co. K.G.
Seraperit Aktiengesellschaft
St. Egydyer Eiaen-und Stahl Industrie-Gesellschaft
Teufelberger, K.
Tiefbahrgerate-und Nuschinenfubrik
Vareinigte Edelstahlwerke AG
VOEST-ALPINE AG
Haagner^Biro Aktiengesellachaft

BAHAMAS

Bruc« International
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BELGIUM

ACEC (Ateliers de Constructions Electriqut-" de Charlerio)Anglo-Continental Ropes S.A.
Compagnie des Ciments Beiges
Diamant Boart S.A.
LeLis Ltd.
Usines a Tubes de la Meuse
Usines Gonzales Cock S.A.

BRAZIL

Brastech Industrials
CBV industrial
CBV industria Mecanica S.A.
CBV Equipetrol
C.I.M.A.P.
Companhia Oi Groento Portland Alvcrade
Confab Industrial S.A.
Danco Tolleres Metalurgicos S.R.I.
Equipetrol S.A.
IBRAVE - Industrias Brasile iras de Valvulas e Equipment-js Ltda.IMS - Industria Metalurgica de Salvador S.A.Mannesmann S/A
Persico Pizzamiglio S.A.

CANADA

The Algoma Steel Corp., Ltd.
Argo Sales, Ltd.
Barber Industries
Blow Out Products, Ltd.
Borsig Hartnann Valve Ltd.
Canada Cement Lafarge, Ltd.
Canadian Crown Steel Tank Co., Ltd,
Canvil, Ltd.
Clenmer Industries Ltd.
Cougar Tool Division, OPI Ltd.
Dominion Bridge Company Limited
Dreco, Ltd.
Galaxy Machine fi Mfg. Co. Ltd.
Galaxy Oilfield Service Ltd.
Greening Donald Ltd.
Griffith Oil Tool Ltd.
Hamilton Gear & Machine Co.
Interprovincial Steel t Pipe Corp., Ltd.Kent Machine t Mfg. Ltd.
Knoll Rig & Equipment Manufacturing Co., Ltd.LeGrand Industries, Inc.
Martin, Black Wire Ropes of Canada, Ltd.Northern Rig Lites Ltd.
Phillips Dri3copip«, Inc.
Phillips Extruded Products, Ltd.
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CANADA - (Continued)

Quinn's Oilfield Supply Ltd. 
R I D Machine Ltd. 
Recon Hanufacturing Co. 
Rector-Gray Ltd. 
Reinhold Industries Ltd. 
Renn Industries, Inc. 
Robinson Piping Products Ltd. 
Stelco Inc.
T.P.S. Industries Ltd. 
Tri-Service Machine Ltd. 
Universal Industries Ltd. 
Nire rape Industries, Ltd. 
Wrights Canadian Ropes Ltd.

Productos de Acero S.A. (PROOINA)

COLOMBIA

&apresa Coloobiana de Cables S.A.

CZECHOSLAVAKIA

Nova Hut Klewnta Gottw»ld», (urodni Podnik
Vitkovice Steel and Engineering Murks of Klenent Gottwald, Hat. Corp.

Brdr. Christensen a Haner K/S 
Roulands Pabriker, Ltd.

FTHLAMP

Papola Oy
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FRANCE

ACB (Ateliers et Chantiers de Bretagne)
Alsthom Atlantique, Division HoteursAlsthom Atlantique, Neyrfor
BSL (Bignier Schmid-Laurent)
Basset-Bretagne-Loire
Brissonneau £ Lotz Marine
Bronzavia
CGE Group
CIT Alcatel
Ceca S.A,
Ceria
Colmant Cuvelier
Coflexip
Comex Group
Crei'-.ot-Loire Group
EMH (Equipements Hocaniques et Hydrauliques)
Engrenages et Reducteurs
Equipment Petrolier
Ethyd
Flopetrol
Geomecanique
Graffenstaden Division
Hercules France S.A.
Jeumont-Schneider
Kleber-Colombes
Lafarge
Laminoirs Trefilerles Catleries de Lens
Malbranque Serseg Valve Pressure Veseel
Mapegaz S.A.
Harep Division
Matra Offshore
Mecafranee S.A.
Merio
Micro-Mecanique Pyreneene
N.A.T. (Movelies Applications Technologiques)
Perolo S.A.
Petroroeca
ROP s.a.
S.A. Des Hauts Fourneaux De La ChiersSMF Creusot-Loire
SMF International
Sacm
Samega
Saut Du Tarn
Sedis
Sereg Schlumberger
Societe Des Trefileries De Chatilon - GorcyScciete Nouvelle du Saut du Tarn
Societe Pyreneenne de Mecanique
Sofresid
Stabylia
Thevignot S.A., Ets
Thoroson-CSF AVS
Thomson-CSF Dasm
Trefilerie & Cablerie J, Wurth & Cie.
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FRANCE - (Contim-' "'.

U.H.D. International
Union Xndustrielle et D'Entreprise
Usinor
Valexy Vallourec
VALTI
Vannes Darling France Sari

W. GERMANY

Amsted-Siemag Kette GmbH
Arbed-Felten t Guilleaum S.A.
Argus Gesellschaft H.B.H.
Arnti-Optibelt-KG
Bergrohr GMBH
J. Bertram, K.G.
Blohm t Voss AG
Borsig GnbR
Brock GmbH Rohrverbindungen
Celle MaschinafabriXen
Celler Maschinenfabrik Gebruder Schafer
Deutsche Audco GnbH
Oipl.-Ing. Werner Hartaann KG
Drahtseilerei Gustav Koclu GnbH
Drahtaeilwrke Saar G.m.b.R.
Dyckerhoff Zeinr.twrke A.G.
Eisenverk - Gesellschaft Naciaillanshutte «bH
Eschueiler Bergwerks-Verein AG
Estel Ruhr AG
GHH Sterkrade AG
C. Goldhan-Olfeldauftrtutungen G.M.B.H.
Georg Heckel G.m.b.R.
Heinr. Puth rom. Ge>.
Hermann von Rautenkranz, Internationale Tiefbohr GobH i Co. KG, ITAG
Hoesch Roehrenoerke AG
Hoechst AG
Itaq, celle
Kenpchen s, Co., G.m.b.H.
Klippon Electricals Ltd.
Kloeckner-Humboldt-Deutz AC
Kolsch-Polzer-Herke AG
Leotert
Friedrich Luetert GmbH s, Co.
Mannesmann Oemag Heer
Mannevunnrohren-Merke AG
Moller-Herke GMBH
Paderwerk G«br. Benteler
Peter-BTR, Gummiwerke AG
Rohrenwerke Bous/Saar GnbH
Sachtleben chemie GMbH
Salzqitter Mauchinen Und Anlagen AG
Seilindiutrie Ernst Deifuas
Thyssen Wetfaeli«che Union AG
VAG-Anaturen GmbH
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H. GERMANY - (Continued)

Vereinigte Drahtseilwerke GmbH
Weidmuller K.G.
Wilh. Bitter, Armaturenfabrik
Alfred Wirth i. Company KG
Wirth Maschinen-Und Bohrgerate Fabrik GmbH
Gustav Wolf
Ziramerman & Jansen G.m.b.H.

Athens Pipe Works S.A. 
Corinth Pipeworks

HOLLAND

Chemische Fabriek Servo B.V.
De Vrius Robbe f, Co., N.V.
Den Haan staalkabelfabriek N.V.
Hendrik Veder B.fl.
Hofland Pakking b.v.
Holec
BSV
Rademakers Aandrijvingen B.v r
SchoAten
W.A. Scholten's Chemische Fabrieken b.v.
Thomassen Holland B.V.
United Ropeworks

HUNGARY 

Csepel Works

INDIA

Bharat Heavy Electricals Ltd.
Bombay Wire Ropes Ltd.
Dewrance MacNeil & Company, Ltd.
The Fort William C., Ltd.
The Indian Tube Co., Ltd.
J. K. Steel £ Industries, Ltd.
Laxmi Udyog
Metal Forgings Private Limited
Mohatta & Heckel Ltd.
South India Wire Ropes Limited
United Wire Ropes, Ltd.
Usha Wire Ropes
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ITALY

Acciaierie e Terriere Lombarde FALCK S.p.A.
Acciaierie Tubificio Arvedo
Alessio Tubi S.p.A.
Breda Fucine S.p.A.
Costruzioni Hydro-Pneumatic
Dalmine S.p.A.
Deriver, S.p.A.
Edemsarda SpA
F.I.T. Ferrotubi Corbetta S.p.A.
Galli & Cassina S.R.L.
Gilardina
Grondona, S.p.A.
Grove Italia SpA
Guiseppe & Fratello Redailli Soc. p. Az.
Industrie Pirelli S.p.A.
LANZA S.p.A.
Mario Maraldi S.p.A.
S.P.A. James Massarenti
Maroni Sebastiano S.p.A., Corderie Trafilerie
Ketalghisi
Nicola Galperti & Figlio
Nuovo Pignone, SpA
ORION Officine Meccaniche Specializ^ate
PERAR S.p.A.
Petrolvalves S.r.L.
RAIMONDO S.p.A.
S.E.T.A., S.p.A., Societa Eiiropea Tubifici e Acciaierie S.p.A.Sella, S.p.A.
Tormene s.n.c.
TFW Techniflow s.p.a.
Tubificio Dalmine Italsider S.p.A.
Valvosider s.r.l.

Middle East Tube Co.
Wire Rope Works Messilot, Ltd.

IRAN

Tehran Cement Co., Ltd.

JAPAN

Aral Iron Works Co., Ltd.
Awaji Sangyo K.K.
Daido Seiko
Daido Steel Co., Ltd.
Dai-Ichi Sokuhan Works, Ltd.
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JAPAN - (Continued)

Daisho Valve Industry Co., Ltd.
Dawaguchi Metal
Fuji Tekko K.K.
Fukuda Kogyo Co. Ltd.
Futawa Flange Works Co. Ltd.
Hananaka Chain Mfg. Co., Ltd.
Haruta Valve Mfg. Co. Ltd.
Hirata Valve Industry, Ltd.
Hisaka Works, Ltd.
Hitachi Metals, Ltd.
IKS
Igeta Wire Rope Co. , Ltd.
Ishida Vave Mfg. Co., Ltd.
I ton
Izumi Seisakusho Co., Ltd.
Japan Mechanical Chain Mfg. Co., Ltd.
The Japan Steel Works Ltd.
K.K. Itabashi Kikai Seisakusho
Kanda Sangyo Co. , Ltd.
Kashiwara Machine Manufacturing Co., Ltd.
Kaw?.guchi Kinsoki
Kawasaki Steel Corp.
Kinura Yasaku Co. , Ltd.
Kitanura Valve Mfg. Co. Ltd.
Kinkakikai Co., J.td.
Kitaziwa Valve Conpany Ltd.
Kobayashigen Sangyo Co. Ltd.
Kobe steel. Ltd.
Koku Steel wire, Ltd.
Kokubo Tekksho
Kubota, Ltd.
Kuroda Precision Industries, Ltd.
Maruichi Steel Tube Ltd.
Mitsubishi
Mitsubishi Heavy Industries
Mitsubishi Steel Mfg. Co. Ltd.
Mitsuboshi Belting Ltd.
Hitsumoto Valve Mfg. Co., Ltd.
Nakamura Metallic Industry Co., Ltd.
Ninon Cement Co. , Ltd.
Ninon Kosg Industry Co. , Ltd..
Niigata Engineering Company
Nippon Ball Valve Co. Ltd.
Nippon Chain & Anchor Co. - I-cd.
Nippon Chuzo K.K.
Nippon Daiyo Valve Co., Ltd.
Nippon Kokan Kabushiki Kaisha
Nippon Kokan Tsugite Kabushiki Kaisha
Nippon Steel Corp.
Nippon Steel wire Rope Co., Ltd.
Nippon Valqua Industries, Ltd.
Nishimura Koki Co., Ltd.
O.N. Industries, Ltd.
OSG Manufacturing Co.
ohara Iron Works Co., Ltd.
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JAPAN - (Continued)

Ohara Tekko
Okano Valve Mfg. Co. Ltd.
Osaka Tetsuen Klkai Ca.. Ltd.
Osaka Valve Co., Ltd.
Pulton Chain Co., Inc.
Sakai Iron Works Co., Ltd.
Sanyo Special Steel Company
SekiyuSakuseiki Seisaku K.K.
Shikoku Metal Industries Co., Ltd.
Shinko Wire Co. , Ltd.
Showa Valve Co., Ltd.
Sumitomo Cement Co. Ltd.
Sumitomo Metal Industries, Ltd.
Tahara Manufacturing Co., Ltd.
Takamisawa Koki Mfg. Co. Lt<?.
Tamotsu Kogyo Kabushiki Kaisha
Teikoku Sangyo Co., Ltd.
Toa Gaigyo Company. Ltd.
Togawa Rubber Mfg. Co., Ltd.
Tokiwa Industrial Co., Ltd.
Tokyo Buhin Kogyo Co., Ltd.
Tokyo Kinsoku Kogyo K.K.
Tokyo Hope Mfg. Co., Ltd.
Tokyo Sokuhan Co., Ltd.
Tone Boring Co., Ltd.
Toshin Kogyo Co., Ltd.
Toyo Valve Co., Ltd.
The Tsubakimoto Chain Mfg. Co., Ltd.
Tsujikawa Mfg. Co. Ltd.
Tsukamoto Seiko Co., Ltd.
Utsue Valve Co., Ltd.
Wakai Valve Mfg. Co., Ltd.
Yahata Machine Mfg. Co., Ltd.
Yoneda Kogyo Co., Ltd.
Yoneki Valve Co., Ltd.
Yoshida Boring Machine Manufacturing Co., Ltd.

KOREA

Hyundai Pipe CO., Ltd.
Ilssin Steel Co., Ltd.
Korea Iron 5 steel Works, Ltd.
Korea Steel Pipe Co., Ltd.
Pan-Korea Metal Industrial Co., Ltd.
Pusan Steel Pipe Industrial Co., Ltd.
onion Steel Mfg. Co., Ltd.

H. MALAYSIA

Berjaya Kawat Berhad
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MEXICO

Aceros Nacionales 5.A.
Barrenas de Mexico, S.A.
Camesa, Soci*idad Anonima
Cementos Apasco, S.A.
Conjunto Manufacturero S.A. da C.V.
Emca, S.S. de C.V.
Empresas Lanzagorta
FIP, S.A. de C.V.
HYLSA, S.A.
Industrial de valvulas, S.A. de C.V.
Inpamex S.A.
Lanzagorta
Magnaval, S.A. de C.V.
Manufacturas Y Servicios Industriales, S.A.
Fanamericana de valvulas S.A. de C.V.
Productos Tiibulares Monclova, S.A.
Swecoroex, S.A.
T.F. De Mexico, S.A.
Tubacero, S.A.
Tubos de Acero de Mexico, S.A.
Universal de valvulas, S.A.
Valvulas Belg de Mexico, S.A.
Valvulas y Conexiones, S.A.
Vitro, S.A.

NEW ZEALAND

The New Zealand Valve Company Ltd. 
Steel Rope Industries Ltd.

AXer Norsco Contracting A/S
A.S. Bergens Medkaniske Verkstader
Elektro Union offshore VS
Elkem-Spigerverket «/s, Stal Og Tau
Guami VS K. Lund & Co.
A/S Hydraulik Brattvaag
Irgens I^arsen A.S.
Kurt Kohorn Ltd. A/S
Donnesherg
Moelven Brug
VS Norcem
VS. Hormar
Norsk Hydro
VS Norsk Staaltaugfabrik
North Sea Exploration Services VS
Nylands Verksted
Pusnes Medkaniske VerKsted A.S.
Rotator Norway a.s.
TA-Esco VS
unitor Ships Services A./S
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COME'INA, Companhia Metalurgica Nacional S.A.R.L. 
Manoel Rodrign.es D'Oliveira SA & Filhos, Ltda.

ROMANIA

Industrialexport
Intreprinderea De Tevi Republ ica 
Intreprinderea De Tevi Roman 
Intreprinderea De Utilaj Petrolier 
Intreprinderea Mecanica Fina 
Intreprinderea "1 Mai" 
Intreprinderea Vulcan Bucuresti

SINGAPORE

Avery-Laurence Equipment Pte. Ltd. 
Oilfield Mfg. Pte., Ltd, 
Oilfield Tubular Services (s) Pte. Ltd. 
Van Der Horst Asia Pte. Ltd.

SOUTH AFRICA

Haggle Steel Ropes Limited

SPAIN

Dragados Y Ccnstrucciones, S.A.
Laminaciones de Lesaca, S.A.
Sociedad Franco Espanola de Alairbres, Cabler y Transportes Acero
Transformaciones Metalurgicas Especiales, S.A.
Trenzas y Cables de Acero S.A,
Tr inidad Cement, Ltd.
Tubacex, C.E. de Tubos por Extrusion, S.A.
Tubos Reunidos, S.A.
Walthon Weir Pacific, S.A.
Valfisa, S.A.
Vininay, S.A.

SWEDEN

AB Bofors-Nohab 
Atlas Copco AB 
Bulten-Kanthal AB 
Gunnebo Bruks Aktiebolag 
Lesjofors Aktiebolag
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SWEDEN - (Continued)

Ljusne (LW) Chain 
SKF Steel 
SAAB-SCANIA All 
Sandvik AB 
Uddeholns Atkiebolaq

SWITZERLAND

Cableworks Brugg Ltd.
Fatzer -1G Homanshorn
Industrial & Mining Bit Manufacturing
Schweizerische Scil-Industrie A.G.

TAIWAN

CTCI Corp.
The Far East Machinery Co.,
Jinn Lung Motor Co., Ltd.

UHITED KINGDOM

Adamson s. Hatchett Ltd.
Ansell, Jones & Co., Ltd.
Armstrong Whitworth Ltd.
Automatic Oil Tools Systems Ltd.
Automotive Products Limited
B.D. Specials Ltd.
BLK Alloys Ltd.
BKL Fittings Ltd.
Blue Circle Industries, Ltd.
Borniey Forge Int'l Ltd.
Bradley Laminates Ltd.
John Brereton & Co., Ltd.
John Brereton Flange Div. , Doncaster-Moorside Ltd.Brisco Controls
British topes. Ltd.
British Steel Corp.
British Steel Tube Co. Ltd.
Bruntons Ltd.
Burton/ Oelingpole 6 Co., Ltd.
J. Caslake Ltd.
Clarke Chapman Ltd.
Compoflex, Ltd.
Corrugated Packing t Sheet Metal Co. , Ltd.Robert Cort & Son Ltd.
Coventry Gauge, Ltd.
Joseph Crawhall s, Sons Ltd.
Dawson & Usher, Ltd-
DEMCO Ltd.
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UNITED KINGDOM

Desford Tubes Ltd.
Doncaster Moorside Limited
Dorman Diesels Ltd,
Dowty Offshore Limited
Drillcon Industries Ltd,
Euro-Drill Equipment Ltd.
James Fairley Steels
J. H. Fenner & Co., Ltd,
Ferranit Offshore Systems Ltd.
Firth Cleve land Ropes Ltd.
Flextallic Gaskets Ltd.
Flotec Group Ltd.
Frew Brothers & Company, Limited
GKN Group
Glover Brothers, Ltd.
Greengate Industrial Polymers Ltd,
Griflex Products Ltd.
Barton Hall's Ropery Co. Ltd.
Hamblin & Glover Oilfield Services Ltd.
Hamblin Oilfield (Services) Ltd.
Hawkins & Tipson Ltd.
Horstmann Gauge and Metrology Ltd.
Hullite Ltd.
Robert Jenkins Oil & Gas Ltd.
Keeton, Sons & Ltd.
Keyston Cannon Ltd.
Kingston Instrument Co., Ltd.
Latch & Batchelor Ltd.
Linvic Engineering Ltd.
Lion Oil Tool Group
Mardale Engineering Co. Ltd.
Martin, Black & Co. (Wire Ropes) Ltd.Marwin Limited
Millingford Engineering Co., Ltd.
Moorside Machining Co. Ltd.
Motherwell Bridge Group
Munro 6 Miller Fittings Ltd.
Norbrit-Pickering Limj ted
O.r.S. (Oilfield Inspection Services)
Offshore Drilling Supplies Ltd.
The Oil Well Engineering Co., Ltd.
Pajonan Diesels Ltd.
Petbow Ltd.
Phoenix Steel Tube Co. Ltd.
Plenty & Son Ltd.
Redpath Dorman Lon-j Ltd.
Renoid Ltd,
Rtjllo-Hardy Ltd.
Round Oak Steel Works Ltd.
Rust on Diesels Ltd.
The Scottish Wire Rope Co. Ltd.
SEACO (B.P.S. )
Seamore Oil 6 Gas processinq Ltd.
3ea Oil Services Ltd.
Serck Audco Valves
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UNITED KINGDOM - (Continued)

Sigmund Pulsoraeter Pumps Ltd.
John Shaw Limited
J. K. Stait & Sons Diamond Tools, Ltd,
Stewart toss & Company, Ltd.
Stow Engineering ^Company, Ltd.
TK Valve Limited "
TI Coventry Gauge Ltd.
TI Offshore
C. H. Taylor & Co., Ltd.
Triangle Valve Co. Ltd.
Tru-Thread Ltd.
Tube Investments Ltd.
Uni-Tube Limited
The United Flexable Metallic Tubing Co., Ltd.
Weir Polypac Ltd.
Weldco Ltd.
Welding Units Ltd.
Whorton Engineers International Ltd.
Wichita Co. , Ltd.
Frank Wigglcsworth & Co., Ltd.
Wilson Ltd.
Woodhouse & Rixson Flanges Ltd.
Superior Oil Service

VENEZUELA

Bompet de Venezuela
C.A. Conduven
C.V.G. Siderurgica del Orinoco C.A.
Empresas Mito Juan
Fabriuen De Venezuela
Formiconi C.A.
Industrias National Supply
Wireco Venezolana, C.A.

YUGOSLAVIA

Energoinvest
Kisivska Metalna Industrija
NRGO Invest
Zeljezara sisak
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Addendum to the Submission of the Petroleum Equipment Suppliers Association 

Non-U.S. Sources _uf Petroleum Equipment 

By Product Category

BLOWOUT PRgyEHTERS:

Allstack B.O.P. Services 
Blowout Products Ltd. 
Breda Fucine 
Industri^lexportimport 
Secure Oil Tool Mfg. Ltc. 
Wenlen, SA Estrada

BLOWOUT PREVENTERS - Control Systems:

Allstack B.O.P. Services
Blowout Products Ltd.
Four M Oilfield Equipment
Indus trial export import
Rogui, SA
Troy Equipment Services Ltd.
Urach
Wagner Industrial & oJ1 field Equipment Ltd.
Wenlen, SA Estrada

D-SANDER:

Holland & Cia 
Drexel

Bolland & Cia 
Drexel

DECANTING CENTRIFUGE:

Alfa Laval 
Broadbent 
Flottwcg 
KJ.ockner Humboldt

MUD CLEANER:

Bolland fi Cia
Drt^el
Thule United, Ltd.

MUD .'ITS:

Bolland & Cia 
Drexel
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Addendum to the Submission of the Petroleum Equipment Suppliers Association

Non-U.S. Sources of Petroleum Equipment

By Country of Origin

AUSTRALIA

B & B

AUSTRIA

S.B.S.

BItAZIL

S.K.A.

CANADA

Allstack B.O.p. Services
Four H Oilfield Equipment
Secure Oil Tool Mfg. Ltd.
Troy Equipment services Ltd.
Waaner Industrial & oilfield Equipment

DENMARK 

Alfa Laval 

W. GERMANY

Flottweg 
Urach

MEXICO

Roqui

VENEZUELA

Servico Hydrocarb 
Suplidora Nacional C.A. 
Venezuela Oil Tools 
Vivalo



Non-U.S. Source 3 of Petroleum Equipment 

of Origin

Alphabetical Listing

AB Bofors-Nohab, Sweden
ACS (Ateliers et Chantiers de Bretaqne* , France
ACEC (Ateliers de Constructions Electriques de charlerio) , Belgium
ACINDAR, Industrie Argentina de Ace roe S.A., Argentina
AVAN S.A. I.C., Argentina
Acciaierie e Ferriere Lombards FALCK s.p.A., Italy
Acciaierie Tubificio Arvedo, Italy
Aceros Nacionales S.A., Mexico
Adamson & Hatchett Ltd., United Kingdom
Aker Horwco Contracting VS. Norway
Alessio Tubi S.p.A., Italy
The Ai-^mia Steel Corp., Ltd., Canada
Alsthom Atlar ' ? , Division Moteurs, France
Alsthom Atlantjque, Neyrfor, France
Amsted-Sieraag Kette GmbH, W. Germany
Anglo-Continental Ropes S.A., Belgium
Ansell, Jones & Co., Ltd., United Kingdom
Aral iron Works Co., Ltd., Japan
Arbed-Felten & Guilleaume S.A., W. Germany
Argo Sales, Ltd., Canada
Argus Gesellschaft M.B.H., W. Germany
Armstrong Whitworth Ltd. , United Kingdom
Arntz-Optibelt-KG, W. Germany
Athens Pipe Works S.A., Greece
Atlas Copco AB, Sweden
Australian Wire Industries Pty. , Ltd., Australia
Automatic Oil Tools Systems Ltd., United Kingdom
Automotive Products Limited, United Kingdom
Avery-Laurence Equipment Pte. Ltd., Singapore
Awaji Sangyo K.K. , Japan

B,D. Specials Ltd., United Kingdom
BKL Fittings Ltd., United Kingdom
BLK Alloys Ltd., United Kingdom
BSL (Bignier Schmid-Laurent) , Ftsnce
Barber Industries, Canada
Barrenas de Mexico, S.A. , Mexico
Basset-Bretagne-Loire , France
A. 5. Bergens Hedkaniske Verkstader, Norway
Bergrohr GMBH, W. Germany
Be r jay a Kawat Berhad, W. Malaysia
J. Bertram, K.G., W. Gerrany
bharat Heavy Electricals Ltd., India
Blohm & Vcss AG, W. Germany
Blow Out Products, Ltd., Canada
Blue Circle Industries, Ltd., United Kingdom
Bo 13 and & cia. S.A. , Argentina
Bombay Wire Ropes Ltd., India
Scrape t de Venezuela, Venezuela
Bonney Forge Int'l Ltd., United Kingdom
Borsig GmbH, W. Germany
Borsig Hartmann Valve Ltd., Canada
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Bradley Laminates Ltd.* United Kingdom
Brastech Industrials, Brazil
Brdr. Christensen s Haner A/S, Denmark
Breda Fucine S.p.A., Italy
John Brereton & Co., Ltd., United Kingdom
John Btereton Planqe Div., Doncaster-Moorside Ltd., United Kingdom
Brisco Controls, United Kingdom
Brissonneau & Lotz Marine, Prance
British Ropes, Ltd., United Kingdom
British Steel Corp., United Kingdom
British Steel Tube Co. Ltd., United Kingdom
Bronzavia, Prance
Bruce International, Bahamas
Bruck GmbH Rohrverbindungen, W. Germany
Bruntons Ltd., United Kingdom
Bulten-Ranthai AB, Sweden
Burton, Delingpole 6 Co, . Ltd., United Kingdom

CBV Equipetroi, Brazil
CBV industrial, Brazil
CBV Industria Hecanica S.A., Brazil
CGE Group, France
C.I.K.A.F., Brazil
CIT Alcatel, France
CTCI Corp., Taiwan
C.V.G. Siderurgica del Orinoco C.A., Venezuela
Cableworks Brugg Ltd., Switzerland
Camesa, Sociedad Anonima v Mexico
Camlow, Argentina
Canada Cement Lafarge, Ltd., Canada
Canadawerk, Austria
Canadian Crown Steel Tank Co., Ltd,, Canada
Canvil, Ltd., Canada
Carlo, S.A., Argentina
J. Caslake Ltd., United Kingdom
Ceca S.A., France
Celle Maschinafabriken, W. Germany
Celler Haschinenfabrik Gebruder Schafer, W. Germany
Cementos Apasco, 5.A., Mexico
Ceria, Fiance
Chemise he Fabriek Servo B.V., Holland
Clarke Chapman Ltd., United Kingdom
Clentner Industries Ltd., Canada
Coflexip, France
Colmant Cuvelier, France
Cometarsa 5.A.I.e., Argentina
COMETNA, Companhia Metalurgica ttacional S.A.R.L., Portugal
Comex Group, France
Compagnie des Ciments Beiges, Belgium
Companhia Di Gntento Portland Alvorade, Brazil
Compoflex, Ltd., United Kingdom
C.A. Conduven, Venezuela
Confab Industrial S.A., Brazil
Conjunto Manufacturer© S.A. de C.V., Mexico
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Corinth Pipeworks, Greece
Corrugated Picking s Sheet Metal Co., Ltd., United Kingdom
Robert cort t Son Ltd. , United Kingdom
Costruzioni Hydro-Pneumatic, Itily
Cougar Tool Division, OPt Ltd., Canada
Coventry Gauge, Ltd., United Kingdom
Joseph Crawhall i. Sons Ltd., United Kingdom
Creusot-Loire Group, Prance
Csepel works, Hungary

Daido Seiko, Japan
Daido Steel Co. , Ltd., Japan
Dai-Ichi Sokuhan Works, Ltd., Japan
Daisho Valve Industry Co., Ltd., Japan
Dalroine S.p.A., Italy
Dalraine Siderca S.A.X.C., JVrgentina
Danco Talleres, Argentina
Danco Tolleres Metalurgicos S.R.I., Brazil
Dawaguchi Metal, Japan
Dawson & Usher, Ltd., United Kingdom
Deer Park Engineering Pty., Ltd., Australia
DEMCO Ltd. , United Kingdom
Den Haan Staalkabelfabriek N.V., Holland
Deriver, S.p.A., Italy
Desford Tubes Ltd., United Kingdom
Deutsche Audco GmbH, W. Germany
De Vries Robbe s, Co., N.V., Holland
Dewrance HacNeil 6 Company, Ltd., India
Diamant Boart S.A., Belgium
Diamont Bort of Argentina, Argentina
Dipl.-Ing. Herner Hartmann KG, W. Germany
Dominion Bridge Company Limited, Canada
Doncaster Moor side Limited, United Kingdom
Donnesberg, Norway
Dorman Diesels Ltd., United Kingdom
Dowty Offshore Limited, United Kingdom
Dragados Y Construcciones, S.A., Spain
Drahtseilerei Gustav Kocks GmbH, W. Germany
Drahtseilwerke saar G.m.b.K., W. Germany
Dreco, Ltd., Canada
Drillcon Industries Ltd., United Kingdom
Dyckerhof f Zementwerke A.G., W. Germany

EMH (Equipments Mecaniques et Hydrauliques), France
Edemsaxda SpA, Italy
Eisenwerk - Gesellschaft Macimi::-.nshutte mbH, w. Germany
Elektro Union Offshore VS, Norway
Elkem-Spigerverket a/s, Stal Og Tau, Norway
Qoca, S.S. de C.V., Mexico
Empresa Colombiana de Cables S.A., Colombia
Empresas Lanzagorta, Mexico
Empresas Hi to Juan, Venezuela
Energoinvest, Yugoslavia
Engrenages et Reducteurs, France
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Equipetrol S.A., Brazil
Equipment Petrolier, France
Eschwiler Bergwerks-Verein AG, w. Germany
Estel Rohr AC, W. Gemany
Est. Mecanicoft Jone S.A.I, y C.
Est. Hetalurgicos Santa Hosa S.A., Argentina
Ethyd, Prance
Euro-Drill Equipment Ltd., United Kingdoa

FAVHA, S.A.I.C., Argentina
FI!', S.A. de C.V., Mexico
f.I.T. Ferrotubi Corbetta S.p.A., Italy
Fabriuen De Venezuela, Venezuela
James Fairley Steels, United Kingdom
The Far Bast Machinery Go., Ltd., Taiwan
Fatzer AG Ramanshorn, Switzerland
Felix Simon S.A.C.I.P.A., Argentina
Felt«n C Guillenume AG, Austria
J. H. Fenner t Co., Ltd., United Kingdom
Ferranti Offshore Systems Ltd., United Kingdom
Firth Cleveland Ropes Ltd., United Kingdom
Flextallic GasKets Ltd., United Kingdoa
Flopetrol, France
Flotec Group Ltd., United Kingdom
Formiconi C.A., Venezuela
The Fort William Co., Ltd., India
Frew Brothers t Company, Limited, united Kingdom
Fuji Tekko K.K., Japan
Fukuda Kogyo Co. Ltd., Japan
Putawa Flange Works Co. Ltd., Japan

GKH sterkrade AC, H. Germany
GKN Group, United Kingdom
Galaxy Machine t H/g. Co. Ltd., Canada
Galaxy Oilfield Service Ltd., Canada
Galli t Cassina S.R.L., Italy
Geomecanique, Prancfl
Gilardina, It-aly
Glover Brothers, Ltd., United Kingdom
C. Goldhan-Oifeldauarustungen G.M.B.H., H. Germany
Graffenstaden Division, Prance
Greengate Industrial Polymers Ltd., United Kingdom
Greening Donald Ltd., Canada
Griffith Oil Tool Ltd., Canada
Griflex Products Ltd., United Kingdom
Grondona, S.p.A., Italy
Grove Italia SpA, Italy
Guiseppe t Fratello Redailli Soc. p. Az., Italy
Gummi A/s K. Lund I Co., Norway
Gunnebo Bruks Aktiebolag, Sweden
HTLSA, S.A., Mexico
Haggle Steel Ropes Limited, South Africa
Barton Ball's Ropery Co. Ltd., United Kingdom
Hananaka Chain Mfg. Co., Ltd., Japan
Hamblin t Glover oilfield Services Ltd., United Kingda
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Hanblin Oilfield (Services) Ltd., United Kingdom
Hamilton Gear & Machine Co., Canada
Haruta Valve Mfg. Co. Ltd., Japan
Hawkins £ Tipson Ltd., United Kingdom
Georg Heckel G.m.b.H., W. Germany
Heinr. Puth Kom. Ges., W. Germany
Hendrik Vedcr B.B., Holland
Hercules France S.A., France
Herman von Rautenkranz, Internationale Tieflohr GmbH & Co. KG, ITAG, W. Germany
Hirata Valve Industry, Ltd., Japan
Hisaka (forks, Ltd., Japan
Hitachi Metalo, Ltd., Japan
Hoechst AG, W. Germany
Hoesch RoehrenwerKe AG, W. Germany
Hofland Pakking b.v,, Holland
Holec, Holland
Horstmann Gauge and Metrology Ltd., United Kingdom
Huber-Gray Machinen-und AG H.B.H., \ustria
Hubner Vamag AG & Co. K.G., Austria
tlullite Ltd., United Kingdom
A/S Hydraulik Brattvaag, Norway
Hyundai Pipe Co., Ltd., Korea

IBRAVE - Industrias Brasile iras de Valvulas e Equipmentos Ltda., Brazil
IKS, Japan
IMS - Industria Metalurgica de Salvador S.A., Brazil
Igeta Wire Hop* Co., Ltd., Japan
Ilssin Steel Co., Ltd., Korea
The Indian Tube Co., Ltd., India
Industrial & Mining Bit Manufacturing, Switzerland
industrial de valvulas, S.A. de C.V., Mexico
Industrialexport, Romania
Industrial National Supply, Venezuela
Indu.strias Pirelli, S.A.I, y c., Argentina
Industrie Pirelli S.p.A., Italy
Inpamex S.A., Mexico
Interprovincial Steel & Pipe Corp., Ltd., Canada
Intreprinderea De Tevi Republica, Romania
Intreprinderea De Tevi Roman, Romania
Intreprinderea De Utilaj Petrolier, Romania
Intreprinderea Mecanica Fina, Romania
Intreprinderea "1 Mai", Romania
Intreprinderea Vulcan Bucuresti, Romania
Irgens Larsen A.S., Norway
Ishida Valve Mfg. Co., Ltd., Japan
Itag, celle, W. Gemumy
Itoh, Japan
Izumi Seisakusho Co., Ltd., Japan

J. K. Steel & Industries, Ltd., India
Japan Mechanical Chain Mfg. Co., Ltd., Japan
The Japan Steel Works Ltd., Japan
Robert Jenkins Oil & Gas Ltd., United Kingdom
Jeumont-Schneider, France
John Valves Division Wornald International, Australia
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K.K. Itabashi Kikai Seisakusho, Japan
Kanda Sanjyo Co. , Ltd., Japan
Kashiwara Machine Manufacturing Co., Ltd., Japan
Kawaguchi Kinsoki, Japan
Kawasaki steel Corp., Japan
Keeton, Sons I Ltd., United Kingdom
Kenpchen 6 Co., G.m.b.H., H. Germany
Kent Machine < Mfg. Ltd., Canada
Keystone Cannon Ltd., United Kingdom
Kiaura Yasaku Co., Ltd., Japan
Kingston Instrument Co., Ltd., United Kingdom
Kinkakikai Co., Ltd., Japan
Kisivska Metalna Industrija, Yugoslavia
Kltamura Valve Mfg. Co. Ltd., Japan
Kitazitra Valve Company Ltd., Japan
Kleber-Colombes, France
Klippon Electrical a Ltd., H. Germany
Kloeckner-Humboldt-Deutx *G, W. Germany
Knoll Rig t Equipment Manufacturing Co., Ltd., Canada
Kobayashigen Sangyo Co. Ltd., Japan
Kobe Steel, Ltd., Japan
Kurt Kohorn Ltd. A/S, Norway
Koku Steel Hire, Ltd., Japan
Kokubo Tekksho, Japan
Kolsch-Folzer-Herke AC, W. Germany
Korea Iron C Steel Works, Ltd., Korea
Korea Steel Pipe Co., Ltd., Korea
Kubota, Ltd., Japan
Kuroda Precision Industries, Ltd., Japan

Lafarge, Prance
Laminaciones de Lesaca, S.A., Spain
Laminoirs trefileries Cableries de Lens.. France
LMiZA S.p.A. , Italy
Lanzagorta, Mexico
Latch & Batch*lor Ltd., United Kingdom
Lani Udyog, India
LeGrand Industries, Inc., Canada
LcLis Ltd., Belgium
Leotert, H. Germany
Lesjofors Aktiebolag, Sweden
Linvic Engineering Ltd., United Kingdom
Lion Oil 1*x>l Group, United Kingdom
Ljuane (LW) Chain, Sweden
Priedrich Luetert QabB I Co., H. Germany
Jinn Lung Motor Co., Ltd., Ifeiwan

James McLarty « Son, Australia
Magnaval, S.A. de C.V., Mexico
Malbranque Serseg Valve Pressure Vessel, France
Mannesmann S/A, Brazil
Mannesaann Demag Meer, H. Germany
Mannesmannrohren-Merke MS, H. Germany
Manoel Rodrigues D'oliveira SA < Filhos, Ltda., Portugal
Manufacturas Y Servicios Industr.vales, S.A., Mexico
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Mapegaz S.A., France
Mario Maraldi S.p.A., Italy
Mardale Engineering Co. Ltd., United Kingdom
Marep D'vision, France
Maroni Sebastiano S.p.A., Corderie Trafilerie, Italy
Martin, Black £ Co. Ltd., United Kingdom
Martin, Black Wire Ropes of Canada, Ltd., Canada
Maruichi Steel Tube Ltd., Japan
Marwin Limited, United Kingdom
S.P.A. James Massarenti, Italy
Matra Offshore, France
Mecafranee S.A., France
Merex Argentine S.A., Argentina
Merip, France
Metal Forgings Private Limited, India
Metalghisi, Italy
Metallurgies Bellucci 3.A.I.C.F.I.A., Argentina
Micro-Mecanique Pyreneene, France
Middle East Tube Co., Israel
Millingford Engineering Co., Ltd., United Kingdom
Mitsubishi, Japan
Mitsubishi Heavy Industries, Japan
Mitsubishi steel Industries, Japan
Mitsuboshi Belting Ltd., Japan
Mitnumoto Valve Hfg. Co., Ltd., Japan
Moelven Brug, Norway
Mohatta £ Heckel Ltd., India
Moller-Herke GMBH, w. Germany
Mooraide Machining Co. Ltd., United Kingdom
Motherwell Bridge Group, United Kingdom
Munro £ Miller Fittings Ltd., United Kingdom

N.A.T. (Novelles Applications Technologiques), France
NBGO Invest, Yugoslavia
Nakamura Metallic Industry Co., Ltd., Japan
The New Zealand Valve Company Ltd., New Zealand
Nicola Galperti £ Figlio, Italy
Nihon Cement Co., Ltd., Japan
Nihon Kosg Industry Co., Ltd., Japan
Niigata Engineering Company, Japan
Nippon Ball Valve Co. Ltd., Japan
Nippon Chain £ Anchor Co., Ltd., Japan
Nippon chuzo K.K., Japan
Nippon Daiyo Valve Co., Ltd., Japan
Nippon Kikan Tsugite Kabushiki Kaisha, Japan
Nippon Kokan Kabushiki Kaisha, Japan
Nippon Steel Corp., Japan
Nippon Steel Hire Rope Co., Ltd., Japan
Nippon Valqua Industries, Ltd., Japan
Nishinura Koki Co., Ltd., Japan
Norbrit-Pickering Limited, united Kingdom
A/S Norcem, Norway
A/S. Nornar, Norway
Norsk Nydro, Norway
A/S Norsk staaltaugfabrik, Norway

20-617 0-83-44
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North Sea Exploration Services A/S, Norway
Northern Rig Litea Ltd., Canada
Nova Hut Klementa Gottwal<?a, Narodni Podnik, Czechoslavakia
Nuovo Pignone, SpA, Itai,
Nylandfl Verksted, Norway

O.I.S. (Oilfield inspection Services), United Kingdom
O.N. Industries, Ltd., Japan
OSG Manufacturing Co., Japan
Offshore Drilling Supplies Ltd., United Kingdom
Onara Iron Works Co., Ltd., Japan
Ohara Tekko, Japan
Oilfield Mfg. Pte., Ltd., Singapore
Oilfield Tubular Services, Singapore
The oil Well Engineering Co., Ltd., United Kingdom
Okano Valve Mfg. Co. Ltd., Japan
ORION Officine Meccaniche Specializzate, Italy
Osaka Tetsuen Kikai Co., Ltd., Japan
Osaka Valve Co., Ltd., Japan

Paderwerk Gebr. Benteler, w. Germany
Panamericana de valvulas S.A. de C.V., Mexico
Pan-Korea Metal Industrial Co., Ltd., Korea
Paxman Diesels Ltd., United Kingdom
PERAB S.p.A., Italy
Perolo S.A., Prance
Persico Pizzamiglio S.A., Brazil
Petbow Ltd., United Kingdom
Peter-BTR, Gummlwerke AG, W. Germany
Petrolvalves S.r.L., Italy
Petromeca, France
Petromecanica S.A.I, y C., Argentina
Phillips Driscopipe, Inc., Canada
Phillips Extruded Products, Ltd., Canada
Phoenix Steel Tube Co. Ltd., United Kingdom
Plenty s son Ltd., United Kingdom
Productos de Acero S.A. (FRODINA), Chile
Productos Tubulares Monclova, S.A.
Pulton Chain Co., Inc., Japan
Pusan Steel Pipe Industrial Co., Ltd., Korea
Pusnes Medkaniske Verksted A.S., Norway

Qjinn's Oilfield supply Ltd., Canada

R 6 D Machine Ltd., Canada
ROP s.a., Prance
RSV, Holland
Rademakers Aandrijvingen B.V., Holland
Raimondo S.p.A., Italy
Rauma Pepola Oy, Finland
Recon Manufacturing Co., Canada
Rector-Gray Ltd., Canada
Redpath Dorman Long Ltd., United Kingdom
Reinhold Industries Ltd., Canada
Renn Industries, Inc., Canada
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Renoid Ltd., United Kingdom
B. C. Richards & Co. Pty. Ltd., Australia
Robinson Piping products Ltd., Canada
Rohrenwerke Bous/Saar GmbH, H. Germany
Rollo-Hardy Ltd., United Kingdom
Rotator Norway a. a. , Norway
Roulands Fabriktr, Ltd., Denmark
(bund Oak Stee 1 Works Ltd., United Kingdom
Rusco Hnos 5.A., Argentina
Ruston Diesels Ltd., United Kingdom

S.A. Des Hauts Fourneaux De La chiers. France
5.E.T.A., S.p.k., Soci'jta Europea Tubifici e Acciaierie S.p.A., Italy
SKF Steel, Sweden
SMF Creusot-Loire, France
SMF International, Prance
SAAB-SCANDIA AB, Sweden
Sachtleben Chemie GmbH, w. Germany
Sacm, Prance
Sakai Iron Works Co., Ltd., Japan
Salzgitter Maschinen Und Anlagen AG, W. Germany
Samega, France
Sandvik AB, Sweden
Sanyo Special Steel Company, Japan
Saut Du Tarn, France
Scholten, Holland
H.A. Scholten's Chemische Fabrieken b.v,, Holland
Schweizerische Seil-Industrie A.G., Switzerland
The Scottish wire Hope Co. Ltd., UnitfxJ Kingdom
SKfCO (B.P.S.), United Kingdom
Seamore Oil & Gas Processing Ltd., United Kingdom
Sea Oil Services Ltd., United Kingdom
Sedis, France
Seilindustrie Ernst Deifuss, w. Germany
Sekiyu Sakuseiki Seisaku K.K., Japan
Seila, S.p.A. , Italy
Semperit Aktiengesellschaft, Austria
Serck Audco Pty., Ltd., Australia
Serck Audco Valves, United Kingdom
Sereg Schlumberger, France
John Shaw Limited, United Kingdom
Shikoku Metal Industries Co., Ltd., Japan
Shinko wire Co., Ltd., Japan
Showa valve Co., Ltd., Japan
Slam Di Telia Ltda, Argentina
Sigmund Pulsometer Pumps Ltd., United Kingdom
J. K. Smit s Sons Diamond Tools, Ltd., United Kingdom
Sociedad Franco Espanola de Alambres, Cabler y Transportes Aceros, Spain
Societe Des Trefileries D« Chatilon - Gorcy, Franc i
Societe Nouvelle de Saut du Tarn, France
Societe Pyreneenne de Mecanique, France
Sofresid, France
South India Wire Ropes Limited, India
St. Egydyer Eisen-und Stahl Industrie-Gesellschaft, Austria
Stabylia, France
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Steel nope Industries Ltd., New Zealand 
Stelco Inc., Canada
Stevart Boss & Company, Ltd., United Kingdom 
Stow Engineering Company, Ltd., United Kingdom 
Sumitcmo cement Co. Ltd., Japan 
Sumitomo Metal Industries, Ltd., Japan 
Superior Oil Service, United Kingdom 
Sweccnex, S.A., Mexico

TA-Esco A/S, Norway
T.F. De Mexico, S.A., Mexico
TFW Techniflow s.p.a., Italy
TI Coventry Gauge Ltd., United Kingdom
TI Offshore, United Kingdom
TK Valve Limited, United Kingdom
T.P.S. Industries Ltd., Canada
Tahara Manufacturing Co., Ltd., Japan
Takamisawa Koki Mfg. Co. Ltd., Japan
Taraotsu Kogyo Kabushiki Kaisha, Japan
C. H. Taylor f. Co., Ltd., United Kingdom
Tehran Cement Co., Ltd., Iran
Teikoku Sangyo, Japan
Teufelberger, K., Austria
Thevignot S.A., Ets, France
Thonassen Holland B.V., Holland
Thomson-CSP AVS, France
Tnomson-CSF nasn. Prance
Thyssen Uetfaelische Union AC, W. Germany
Tiefbahrgerate-und Muschinenfubrik, Austria
Toa Gaigyo Company, Ltd., Japan
Togawa Rubber Mfg. Co., Ltd., Japan
Tokiwa Industrial Co., Ltd., Japan
Tokyo Buhin Kogyo Co., Ltd., Japan
Tokyo Kinsoku Kogyo K.K., Japan
Tokyo Rope Mfg. Co., Ltd., Japan
Tokyo Sokuhan Co., Ltd., Japan
Tool Research, Argentina
Tone Boring Co., Ltd., Japan
Tormene, s.n.c., Italy
Toshin Kogyo Co., Ltd., Japan
Toyo Valve Co., Ltd., Japan
Transformaciones Hetalurgicas Especiales, S.A., Spain
Trefilerie I Cablerie J. Wurth t, cie., France
Trenzas y Cables de Acero S.A., Spain
Ttiangle Valve Co. Ltd., United Kingdom
Trinidad Cement, Ltd., Spain
Tri-Service Machine Ltd., Canada
Tru-Thread Ltd., United Kingdom
The Tsubakimoto Chain Mfg. Co., Ltd., Japan
Tsujikawa Mfg. Co. Ltd., Japan
Tsukamoto Seiki Co., Ltd., Japan
Tubacero, S.A., Mexico
Tubacex, C.E. de Tubos por Extrusion, S.A., Spain
Tube Investments Ltd., United Kingdom
Tubemakers of Australia Ltd., Australia
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Tubificio Dalraine Italsider S.p.A., Italy 
Tubes de Acero de Mexico, S.A., Mexico 
Tubes Reunidos, S.A., Spain

U.H.D. International, France
Uddeholms Atkiebolag, Sweden
Union Industrielle et D'Entreprise, France
Union Steel Mfg. Co., Ltd., Korea
The United Flexable Metallic Tubing Co., Ltd., United Kingdom
United Ropeworks, Holland
United Wire Ropes, Ltd., India
Unitor Ships Services A/S, Norway
Uni-Tube Limited, United Kingdom
Universal de valvulas, S.A., Mexico
Universal Industries Ltd., Canada
Usha wire Ropes, India
Usine! a Tubes de la Meuse, Belgium
Usines Gonzales Cock S.A., Belgium
Usinor, France
Utsue Valve Co., Ltd., Japan

VAG-Arraaturen GmbH, W. Germany
Valexy, France
Valfisa, S.A., Spain
Vallourec, France
VALTI, France
Valvosider s.r.l., Italy
Valvulas Belg de Mexico, S.A., Mexico
Valvulas y Conexignes, S.A., Mexico
Van Der Horst Asia Pte. Ltd., Singapore
Vannes Darling France Sari, France
Vereinigte Drahtseilwerke GmbH, W. Germany
Vereinigte Edelstahlwerke AG, Austria
Vininay, S.A., Spain
vitkovice Steel and Engineering Works of Klement Gottwald, Nat. Corp., Czechoaldvakia
vitro, S.A., Mexico
VOEST-ALPINE AG, Austria

Waagner-Biro Aktiengesellechaft, Austria
Wakai Valve Mfg. Co., Ltd., Japan
walthon Weir Pacific, S.A., Spain
Weidnuller K.G., w. Germany
Weir Polypac Ltd., United Kingdom
Weldco Ltd., United Kingdom
Welding Units Ltd., Unitad Kingdom
Wenlen, S.A., Argentina
whorton Engineers International Ltd.
fcichita Co., Ltd., United Kingdom
Frank wiggleaworth & Co., Ltd., United Kingdom
Wilh. Bitter, Armaturenfabrik, W. Germany
Wilson Ltd., United Kingdom
Win-Lyn, Argentina
wireco Venezolana, C.A., Venezuela
Wire Rope Industries, Ltd., Canada
Wire Rope Works Messilot, Ltd., Itrael
Alfred Wirth c Company KG, W. Germany
Wirth Maschinen-Und Bohrgerate Fabrifc GmbH, W. Germany
Gustav Wolf, W. Germany
Woodliouse s Rixson Flanges Ltd., United Kingdom
•Wrights Canadian Ropes Ltd., Canada

JYahata Machine Mfg. Co., Ltd., Japan ,
Yoneda Kogyb' Co., Ltd., Japan
Yoneki Valve Co., Ltd., Japan
Yoshida Boring Machine Manufacturing Co., Ltd., Japan

Zeljezara Sisak, Yugoslavia
Zimmarman & Jansen G.m.b.H., W. Germany
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Senator HEINZ. Thank you very much, Mr. Neely.
First, let me complime >c all six of our witnesses on how they 

made extremely thoughtful statements. Each of your presentations 
is in the most part quite different.

My first question really I'm not addressing to Mr. Giffen or Mr. 
Neely because they have answered it—would be the extent to 
which any of the other four gentlemen—Mr. Chapman, Mr. 
McQuade, Mr. O'Keefe, or Mr. Downey—have any financial or 
dollar estimates of the cost of U.S. foreign policy export controls in 
terms of lost business and/or any specific examples of Japanese or 
European countries taking advantage of U.S. export controls to en 
large their business opportunities or share of the market? That was 
addressed by Mr. Giffen and Mr. Neely. Mr. Chapman, do you have 
any specifics that you care to illustrate?

Mr. CHAPMAN. Yes, lWi. Chairman. This information has been 
shared with the committee but I'm delighted to have the opportuni 
ty to bring it to the attention of the subcommittee.

PIPELINE EQUIPMENT TO THE SOVIET UNION

Speaking specifically of Caterpillar's experience in the sale of 
pipeline equipment to the Soviet Union, we began such sales back 
in the very late 1960's and through 1978 had 85 percent of the 
market for this size pipelayer with the Soviet Union. Beginning 
with the first restrictions on sales of pipelaying equipment in 
1978—through 1981—our Japanese competitors sold 1,997 units 
versus our 336 units.

In effect, an 85 percent share of .the market was reversed. Now 
the Japanese have 85 percent of the market. And only last week 
the announcement was made that they had received an order for 
an additional 500 machines.

To put those figures in perspective, if we had maintai ned our 85 
percent share of the Soviet market from 1978 through 1981 the SE 
additional sales would have amounted to, 5,000 man years of em 
ployment within our own company, and 10,000 man years with sup 
pliers. Quite frankly, the case of the sanctions and the previous re 
quirement for validated licenses has meant the effective loss of this 
market to our company and, as has been stated here several times, 
we really have achieved nothing in return for it.

Senator HEINZ. Do any of the other three witnesses have any 
specifics they'd care to offer at this point?

Mr. GIFFEN. I have specifics on several transactions that have 
been lost other than the one I gave. I will give you a second type of 
an example that really falls right within the area of Mr. Neely, 
and that is in the oil and gas and oil field equipment area.

As you know, the Soviet Union has a very major program to 
expand its energy production from 1978 through 1980 the Soviets 
made a decision to expand in three major areas; offshore, tertiary 
recovery, and deep-well drilling. They had a list of projects which 
was extensive that they wanted to do them with American compa 
nies.

Armco signed an aide memoire with the Soviets in October 1979 
covering approximately 20 of those projects and they were major 
products. With the first Afghanistan sanctions that aide memoire
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was canceled and we have not been able to revive the project since 
that time.

Another specific project—and one which is very near and dear to 
our hearts—involves pipe sales. Armco has a plant in Ambridge, 
Pa., which produces pipe. At the present time there is an abun 
dance of drill pipe, tubing, and casing in the world. Up until April 
of last year that facility was operating at 100 percent of capacity. 
Since May of last year, it has been shut down. We have had to let 
go some 1,400 employees. The fact is, Mr. Chairman, we can't seem 
to get export licenses to sell pipe to the Soviet Union although we 
have some 60,000 tons in inventory, even though our Japanese 
competitors and Western European competitors are selling that 
very same pipe.

That's just one example of where we got caught up in the sanc 
tions and where it hits home.

Senator HEINZ. I realize you have a stronger position on this, 
which is with the exception of multilateral agreements to repeal 
section 6. Would placing the burden of proof, as I propose in my 
legislation, of showing that foreign availability does not exist after 
a first showing by the industry or company involved constitute suf 
ficient improvement in protection to be taken seriously?

NATIONAL SECURITY CONTROL PROVISIONS

Mr. GIFFEN. Let me answer that in two ways, Mr. Chairman. My 
first answer is, yes, it would, if you leave foreign policy controls in 
the act. The problem is, that many of us in the business communi 
ty detect a shift in emphasis by those who are in control of the li 
censing process today from foreign policy controls to national secu 
rity controls. What they are doing is using the national security 
control provisions for really what appear to be foreign policy pur 
poses.

The best example I can give you of that, Mr. Chairman, is the 
example of the denial of our electrical steel technology license. 
When our electrical steel facility was canceled, it was not canceled 
under the foreign policy provisions. It was canceled under the au 
thority of the national security provisions. So while I argue that we 
must do away with the foreign policy provisions, I would also ask 
this committee to consider those national security provisions to 
tighten them up and establish some standard and direction for 
those who are administering them.

Senator HEINZ. I think you make on national security controls a 
very good point and we do intend to create a record where we will 
be able to tighten those up.

We have five bells which means I have about 5 minutes to go 
and vote. So I'm going to recess these hearings for about 10 min 
utes. We will reconvene in 10 minutes and complete the question 
ing. If you could all still be here, I would appreciate it. If one or 
another of you must leave for some other purpose, I understand. 
But we will recess for approximately 10 minutes.

[Recess.]
Senator HEINZ. The International Finance Subcommittee will 

come to order.
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Let me communicate to you that we are going to be interrupted 
soon by another vote. We have about 10 or 15 minutes to wrap up 
the hearing and I will try to do that with your help.

Let me ask if there are any other examples of lost business, and I 
suspect some of you do have them, that you, if you would, Mr. 
O'Keefe—and you've indicated you do have such examples—would 
you be willing to submit them for the record?

Mr. O'KEEFE. Yes, sir. They are in the record.
Senator HEINZ. Very well. Thank you very much.
Mr. DOWNEY. Mr. Chairman, on that point, every year, the ad 

ministration must submit to the Congress a report on the specific 
costs of each of the foreign policy controls in accordance with the 
sunset provisions that are in the current act. I encourage you to 
just leaf through the last report or the report for the year before. It 
will give you specific information on the costs. I invite you particu 
larly to look at the way the report frames the benefits, what is the 
foreign policy purpose and how effective it is. It is utter nonsense.

Senator HEINZ. I thank you for both your description and the at 
tention to that detail and we will do so. As a matter of fact, last 
year I did do that, and sent a letter to the administration being 
somewhat critical you might say, using some phraseology not dis 
similar to that which you used yourself.

I suppose one question that is really at the heart of section 6, 
three or four of you as I understand it would like to repeal it 
except in cases where it would be multilateral in its application. 
Am I accurate?

Mr. DOWNEV. Mr. Chairman, in our view, we would wish to leave 
in the section that is in the present act that applies controls for 
crime control equipment. It's just more repugnant for an American 
company to be involved in export of thumbscrews or cattle prods to 
certain countries.

Senator HEINZ. Yes, with that exception. Mr. O'Keefe character 
ized the section 6 as an attractive nuisance and so it would seem to 
be. There are two ways to deal with an attractive nuisance.

In my home town of Pittsburgh a swimming pool is declared an 
attractive nuisance and one of the things you can do is either drain 
the swimming pool and fill it in, which is what is proposed here by 
some of you, or you can fence it and put a sufficiently sophisticated 
padlock with the right combination on it that you safeguard it 
from becoming an attractive nuisance. And the method used in my 
legislation is the latter, opposed to the former.

If we were to proceed with the latter notion, that is to retain sec 
tion 6, a good many of you, including those who favor repeal of sec 
tion 6, have made some helpful suggestions as to how we could 
make sure that it works a good deal better than it does. Let me ask 
you, if I may, a series of questions.

Now I think you have all addressed—well, some of you have ad 
dressed the time limit on foreign policy controls, currently 1 year. 
Several of you said it should be limited to 6 months. Is there any 
disagreement with that?

Does anybody favor anything longer or shorter than 6 months?
[No response.]
Senator HEINZ. Very well. In terms of import controls, one of you 

suggested that they should not be made automatic with the appli-
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cation of export controls. Frankly, my intent in making them auto 
matic with the imposition of export controls was to make the deci 
sion to impose export controls a good deal more thoughtful. If you 
simply make import controls permissive rather than automatic, 
you create a very different situation.

Mr. Downey, I think it was you who suggested they should not be 
automatic.

Mr. DOWNEY. Yes, Mr. Chairman, because in fact the way your 
bill is framed, as I understand it, you sort of give and take all at 
once. The bill mouldes for an automatic imposition of an import 
control—let's take South Africa. We have a foreign policy control 
now on South Africa. Under your bill, automatically the President 
would have to impose a control on all imports from South Africa 
except he may make any exceptions he wishes. I expect any Presi 
dent is going to say, "I will accept all imports." That's the way it 
will happen and so we end up with not a great advantage.

I am all for your theme, which is to require the President to 
think a little bit before he imposes this control, but it's a question 
of automaticity that is given and taken which doesn't add a great 
deal. The weight still falls on the vulnerable export sector, with no 
indication it's going to achieve any effect.

Senator HEINZ. Now I sense there was some disagreement on 
that. Mr. Chapman or Mr. McQuade, one or the other of you fa 
vored the import control section.

Mr. McQuADE. I don't think I commented on it, but my opinion 
is it would be better not to have that clause. It seems to me that 
that should be a separate judgment. It's potentially troublesome 
and doesn't have enough advantage to justify it.

Senator HEINZ. Do any of the rest of you have any comment on 
that?

Mr. O'KEEFE. Yes, sir. I would like to just offer a word on all im 
ports. All is just a little too inclusive in my opinion and I think 
that could be modified.

Senator HEINZ. Any other comment on that section?
Mr. CHAPMAN. I think the Roundtable position would be similar 

to Mr. McQuade's feeling; it's better to put a padlock on rather 
than repeal it.

Senator HEINZ. Let's turn to the padlock a little bit. Foreign 
availability to my mind is probably as important a key as we have 
here and I proposed several features in my legislation to try and 
nail down foreign availability much more carefully if we're going 
to have anything in the way of unilateral controls.

QUARTERLY REPORTS TO ASSESS FOREIGN AVAILABILITY

One thing I proposed is a quarterly report on the operations and 
improvement of the Government's ability to assess foreign avail 
ability. Commerce acceptance of credible assertions of foreign avail 
ability unless able to present definitive evidence to the contrary, and 
specific funds allocated toward foreign availability assessment. As 
you know, Commerce hasn't spent the money we authorized 2 years 
ago. And foreign availability provisions of foreign policy controls 
are strengthened by making them comparable to those governing 
national security export controls. If the President decided the con-
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trols were necessary, notwithstanding the presence of foreign avail 
ability, then a report is required to Congress detailing the basis 
and the estimated economic impact of that decision.

I guess the question I have for all of you on that set of proposals 
is not so much whether you favor them. I assume you all would if 
they were better than what's in existing law. But to what extent 
will they make a real difference in trying to constrain the counter 
productive use of unilateral export controls for foreign policy pur 
poses? Mr. Chapman, may I begin with you? Do you think they will 
make a real difference?

Mr. CHAPMAN. Well, I must admit personally I find some hesitan 
cy in putting the more or less total responsibility or authority to 
determine foreign availability on the supplier, which is in effect 
what we're saying; that to force the Government in effect to disap 
prove the supplier's point of view it seems to me to bring some con 
cerns over putting the commercial interest above the Government's 
interest, where indeed the Government's interest should be para 
mount. I'm uncomfortable with that, Mr. Chairman.

Senator HEINZ. Mr. McQuade.
Mr. McQuADE. In the late 1960's this program reported to me 

while I was Assistant Secretary of Commerce. I was acutely con 
scious then of how difficult it is for the Government to assemble 
relevant information. I think that most businesses try, like good 
Americans, to be honest and informative, but you must also be able 
to deal with less scrupulous persons, say somebody who wants to 
ship something to Libya who makes an assertion that it puts the 
Government official in a semihelpless position without the ade 
quate resources to refute the assertion of the private business.

Senator HEINZ. What would you propose in the alternative? 
You've been there.

Mr. McQuADE. It seems to me the way to get at most of the data, 
frankly, when faced with the question, is that you have to go back 
and ask other businessmen, or in some cases when it's a specialized 
product, to ask the defense establishment or CIA, what they can 
find out about comparability and availability. It's a tough job and 
I'm afraid that language as strong as you propose might put the 
Government in an awkward position.

I haven't thought a lot about what exact language would resolve 
the problem, but I'm cautious about your proposal to be honest.

Senator HEINZ. Let me ask you, if you have the time to give it 
some thought and let us know, I think these gentlemen are con 
cerned that this may not be strong enough. Mr. O'Keefe, what do 
you think?

Mr. O'KEEFE. Well, I think I like the language as it is, but I do 
want to remind you and hopefully get into the record the rapidly 
changing international situation of the information revolution and 
the computer revolution which has occurred in just the last 3 or 4 
years and one example is an area of export control such as high 
technology, particularly chips and computers.

Just 3 or 4 years ago we could make in Silicon Valley a micro 
processor. Lately these things are moving offshore so rapidly that 
it's not unusual to have the basic chip made in Silicon Valley or in 
Tokyo and the subassembly and housing from India and then the 
whole thing gets put together in Korea under a Sears, Roebuck
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label—that with the Cad-Cam and all the new devices, most of this 
technology exists all over the world and that trend is accelerating. 
It's part of the export of jobs that this technology is being exported. 
As a matter of fact, I notice Atari just went offshore and I don't 
know what we're going to do with the Atari Democrat people. We'll 
have to export them.

Senator HEINZ. There are some people who would view that as a 
great plus. [Laughter.]

Mr. Downey.
Mr. DOWNEY. I have just three short responses to your question. 

One, I am in principle not in favor of more reports coming to the 
Congress, certainly on a quarterly basis. We have a previous record 
of quarterly reports to Congress in this area, and then the report 
became semiannual and then annual, and I think they're not cost 
effective.

Two, I think there will be a great tendency on the part of the 
President to say that even with foreign availability, even if it 
exists, there is a great symbolic effort that is required here and so 
there are overriding concerns. I'm not sure it's going to be effective 
there.

Finally, I agree completely with Mr. McQuade about the lack of 
clarity in determining whether it's exactly the same product and so 
on.

However, as you move to a determination rather than a consider 
ation viewpoint, and if you link that with a form of due process or 
judicial review and require hearings, maybe you can get the issue 
on to the table in front of hearings for the record, which will be 
reviewable in court, and then determine whether the Executive has 
sufficient evidence on foreign availability.

Senator HEINZ. Yes. I've noted that suggestion which many of 
you made. It's a very helpful suggestion".

Mr. Giffen or Mr. Neely?
Mr. GIFFEN. Well, I have two comments. I don't think it's all that 

hard for Government to find out what the true situation is with 
respect to foreign availability. If it is a problem, the issue is impor 
tant enough where I think if we provided a little funding to 
strengthen the Commerce Department in this area it might be 
worthwhile.

Let me just give you a very basic example. Sanctions or controls 
were placed on the export of oil field technology and equipment on 
August 1, 1978, and over the last 5 years the argument has been 
made that oil field equipment and technology was not available 
from any other source in the world. However, I think Mr. Neely 
will point out, that if anybody had bothered to call the Petroleum 
Equipment Suppliers Association, they could have received infor 
mation on that question without a great deal of effort.

Armco is one of the largest manufacturers of rigs in the Western 
World and nobody ever called us from the National Security Coun 
cil to attempt to find out if rigs were available from another 
source.

I'm in favor of your section on foreign availability, if we have to 
have foreign policy controls, but I would like to eliminate lines 14, 
15, and 16 "unless the President determines that the absence of 
export controls under this section will prove detrimental to the for-
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eign policy of the United States". This is the same point that Mr. 
Downey made. I have a feeling they're going to go right to that pro 
vision whenever it's necessary.

Senator HEINZ. I beUeve one of you made a suggestion—I hope I 
find it later—that had the effect of compelling the President to 
find that he had indeed surveyed all the other alternatives availa 
ble to him for making his either punitive or declarative point. Is 
that correct?

Mr. GIFFEN. Yes. I made the point that if you use export controls 
for foreign policy purposes there's really only three purposes you 
would possibly want to use them for. If you use them for punitive 
or remedial purposes, they will not work unless we have leverage, 
and most of us don't see how we're going to have that leverage 
over the Soviet Union.

If you use them for declarative purposes, a cost/benefit analysis 
must be performed and somebody must decide whetner or not this 
type of action and activity is proper.

I would submit that perhaps it's time that we begin negotiating 
with the Soviets instead of making declarative statements with 
sanction?.

Senator HEINZ. Mr. Downey.
Mr. DOWNEY. Mr. Chairman, I think I spoke somewhat to that 

point when noting that the present act contains a criterion that 
you have not continued in your bill, the consequences of not impos 
ing the control. I was urging you to reconsider that by continuing 
it and broadening it by providing for a determination of what are 
the consequences of not imposing it, and having that an affirmative 
determination.

Senator HEINZ. There's no other alternative that would work?
Mr. DOWNEY. No other economic alternative or political alterna 

tive or cultural or other symbolic alternative, that there's no other 
way but landing on this export sector.

Senator HEINZ. I think that's a good suggestion and it's been 
carefully noted.

Mr. McQuade and Mr. Chapman, you, unlike the other four 
people, didn't really come out strongly for repeal of most of section 
6 as we now know it. Do you favor us retaining section 6 albeit on 
a far improved basis?

Mr. CHAPMAN. Yes, I think that states the position quite well.
Senator HEINZ. Why?
Mr. CHAPMAN. Because I think it would work if it were done 

with the kind of safeguards that we have suggested and we think 
that there should be some provision to permit the Executive Office 
to take such action if indeed it is truly the best action to be taken. 
We don't want to remove that, but we want to avoid the excessive 
and arbitrary use of it. And our suggestion is to tend to try to put 
that fence around that swimming pool.

Senator HEINZ. Mr. McQuade.
Mr. McQuADE. Mr. Chapman said what I would say.
Senator HEINZ. Very well. So noted.
Now on sanctity of contracts——
Mr. McQuADE. Could I make one other point?
Senator HEINZ. Yes.



693

Mr. McQuADE. One of my problems with shifting the balancing 
of proof is that the proposed language doesn't seem to put much 
duty on the exporter to do much more than "represent" that 
there's alternative availability. In considering how you might im 
prove the language, possibly you would want to require that his 
representations be supported by some reasonably detailed support 
ing evidence to make it a little more of a burden on him to be per 
suasive—not to express requirement in a shorthand way.

Senator HEINZ. I think that's a reasonable suggestion. I gather it 
wouldn't be much of a problem, judged by the list of some 600 sup 
pliers of oil field equipment that one of our other witnesses had.

Mr. NEELY. I have an extra copy here.
Senator HEINZ. If we need it, we'll call.
Mr. NEELY. OK.
Senator HEINZ. I apologize. We're about to run out of time. 

That's 5 bells once again. I would like to just cover two other 
issues.

SANCTITY OF CONTRACTS

Sanctity of contracts, as far as I know, everybody here believes 
that we should have a sanctity of contracts clause in the legisla 
tion.

Seeing no dissent, so recorded.
The last question is perhaps the most difficult that I have had to 

address and it's the question of extraterritoriality. Now I don't 
happen to favor the United States trying to impose its laws on 
other countries. It has all the bad effects that all of you have stated 
and then more.

We are coming up from the legislative counsel's office somewhat 
short of effective suggestions to deal with the problem. The reason 
is that so far we have found it almost impossible to draft language 
limiting the extraterritorial reach of U.S. law without totally elimi 
nating that in any situation.

Should we just absolutely proscribe it 100 percent, Mr. Downey?
Mr. DOWNEY. Only as a point of information, the section on in 

ternational law of the American Bar Association is preparing a po 
sition on that point. I am sure they will be pleased to get back with 
you.

Senator HEINZ. We will await that with great interest.
Gentlemen, I may want to submit some additional questions to 

you. I thank you for your patience, your excellent testimony, and 
your very helpful responses to the' questions. Thank you very 
much.

The hearing is adjourned.
[Whereupon, at 12:05 p.m., the hearing was adjourned.]
[Additional material received for the record follows:]
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International Economic Policy CWL: 56 
Program

Senator John Heinz, Chairman 
Subcommittee on International 

Finance and Monetary Policy 
United States Senate 
Washington DC 20510

Attention: Wayne Abernathy 
Dear Senator Heinz:

I appreciate your letter of March 9 and the invitation to testify on 
March 16 at the hearings on export controls of the Subcommittee on 
International Finance and Monetary Policy. Due to other commitments 
as well as the timing of the invitation, I indicated to Mr. Abernathy of 
your Committee staff, that it would be quite difficult for me to attend. 
He suggested in our phone conversation that it would be helpful to the 
Committee if I would write my answers to the specific questions you 
posed in your letter of March 9. I will try to do this below, and will 
also add a suggestion which, although it is not directly addressed by 
the questions in your letter, I hope will be of assistance to the Sub 
committee in its future deliberations.

1. "Is there a legitimate role for export controls in our foreign 
policy, short of war or economic emergency?"

There is a legitimate role for export controls that relates to the imposi 
tion of costs on an adversary and the transmission of a signal to him. 
These can have the calculated effect of deterring future actions of the 
sort that precipitated the imposition of controls. However, having made 
this direct answer, I would like to add several qualifications.

While the role of export controls is legitimate in exceptional circumstances, 
its effectiveness is, in almost all cases, likely to be limited. One 
reason is that the country, e.g. the Soviet Union, against whom the con 
trols are applied, may find ways of circumventing them by importing from 
other suppliers. Even if the other suppliers or several of them agree 
to collective action, the Incentives that will be set up within them, or 
by non-complying countries, to evade or Ignore the controls are likely to 
be strong.

Second, even If a relatively high level of collective compliance la ob 
tained, the country against whom the controls are applied will surely seek
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various ways of minimizing the effectiveness of the controls, e.g., by find- 
ing substitutes within its own production capabilities, or among non- 
embargoed items of external supply, or by economizing on the use of the con 
trolled export. Of course, in these cases, costs will be incurred by the 
process of adjustment, which confirms the purpose and role of invoking the 
controls in the first place. At the same time, this puts a serious limit 
on how large the resulting cost imposition turns out to be.

Third, combining the export controls together with controls on imports from 
the offending countries (as your new bill, S-397, to amend the Export Ad 
ministration Act of 1979, would accomplish) will obviously add to the costs 
that are imposed and hence reinforce the legitimate role for export controls 
as an instrument of foreign policy.

2. "Do the benefits from the use of export controls outweigh the 
costs imposed on the economy?"

It is particularly hard to answer this question because the benefits ob 
tained from the use of export controls are likely to be reckoned in terms 
of the foreign policy goals that are the object of imposing costs and con 
veying signals to the adversary, whereas the costs imposed on the U.S. 
economy are calculated in a different coin, namely sales forgone or diminu 
tion of revenues, profits, and employment as a result of shifting from the 
country of destination to other importers or to domestic sales within the U.S. 
Incidentally, it's worth observing that the costs imposed on the U.S. economy 
should not be viewed in "all or nothing" terms. Typically, there will be 
other uses for the resources that are not exported, whether in terms of 
producing for other export markets, or for producing to meet the demands 
of the domestic market. Hhil« shifting to these alternatives will, of 
course, impose costs on the U.S. economy, they should not be viewed as 
the full costs of the forgone exports.

3. "Should the President be given wide discretion for the use of 
export controls for foreign policy purposes? To what extent 
should the Congress be involved?"

In this as in other matters relating £o foreign policy, it is one matter 
for the Congress to legislate, and a different matter for the chief execu 
tive to execute and implement. Similarly, I believe in this case the 
President should have considerable discretion to use export controls in the 
exceptional circumstances and for the limited cost-imposing and signalling 
purposes that 1 alluded to above. The Involvement of Congress should be 
to try, as you do in S-397, to provide criteria that the President should 
take into account in the circumstances where he considers invoking export 
controls.

4. "Is there any role for unilateral export controls, or are any such 
attempts dooued to failure?"

As indicated above, unilateral export controls are likely to be less effec 
tive in imposing cost.s on the adversary than multilateral controls. The
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greater the extent to which the U.S. has a monopoly of a particular pro 
duct, obviously the greater will be the role and effectiveness of unilateral 
controls. Substitutes that nay be imported from non-concurring third coun 
tries won't be available. The costs imposed on an adversary from the control 
of exports of reasonably homogeneous products, such as wheat, will be quite 
limited to the extent that the U.S. exports are shipped to other parts of 
the interconnected world market. Nevertheless, even In this case, there 
will still be some transitional costs for the adversary country in shifting 
to "second best" points of origin.

5. "Are the recent controls on participation in the construction of 
the trans-Siberian pipeline an example of the abuse of foreign 
policy controls by the President? If so, how so, and what can 
be done to prevent a recurrence? If not, why not?"

I think that the imposition of controls on the G.E. compressors for the 
Yamal pipeline was not handled adroitly or effectively. However, It does 
not seem to me that the controls represented in any sense "an abuse" of the 
proper responsibilities of the President for the conduct of foreign policy. 
I would say that the way the matter was handled was something of a mistake, 
or at least that better results than those which ensued might have been ob 
tained from imposing the controls. Yet this certainly did not, in my judg 
ment, represent an "abuse" of Presidential authority. The agreements that 
G.E. had with its subsidiaries and licensees abroad clearly spelled out the 
circumstances in which the licenses could be suspended by intervention of the 
President. It does not seem to me that there is any legitimate complaint 
about "extra-territoriality" In this case because the licensees knew full 
well the terms of these license agreements when they entered into them. To 
explain more fully why I think that, nonetheless, the imposition of the em 
bargo on the G.E. compressors was not handled with skill and adroitness, 
would, I'n afraid, take me into too many details that are not of central 
relevance to responding to your question.

Let ma conclude with one suggestion that I alluded to at the outset. While 
1 realize that these hearings are concerned explicitly with the Export Adminis 
tration Act which expires in 1983, there is a related issue which 1 think 
would be worth the Subcommittee's consideration. This issue concerns the 
other side of the coin, namely the subsidization of exports which pervades 
the U.S. economy, and to an even greater extent the economies of our allies 
in Western Europe and Japan. These subsidies take many forms, for example, 
preferred interest rates on credit extended to exporters or to foreign bor 
rowers to finance their imports, government underwriting of export credit 
Insurance and loan guarantees, preferential tax treatment of income derived 
from foreign sales, etc. All of these forms of subsidy reflect the legacy 
of neo-mercantilism with which exports In particular and trade in general are 
viewed among the public, in the media, and often in the Congress. According 
to these conventional views, more trade is always better than less trade, 
and exports are "better" than imports. In fact, where there exists a net 
work of trade subsidization through the sorts of financial means that I men 
tioned above, neither of these conventionally-accepted propositions is
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correct. Instead, under these circumstances more trade is worse than leas 
trade, and certainly exports are not "better" than imports. Rather, in both 
cases the result is an extra cost burden imposed on the efficient function 
ing of the economy as a whole, as well as an 1 remental burden on the tax- 
paying public.

I think it would be informative and useful for legislative scrutiny of »:Ms 
pervasize network of subsidization if the Subcommittee on International 
Finance and Monetary Tolicy were to conduct a series of hearings to identify 
the scope and impact of these subsidies, the costs they impose on the Ameri 
can economy, and the desirability and feasibility of reducing or eliminating 
them! ur.ilaterally by the U.S. and preferably in cont-.ert with our Allies.

I hope these answers to your questions, and my concluding suggestion will 
be of use to the Subcommittee.

CW:js

20-617 0-83-45
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February II, 1983

The Honorable Jake Garn
5207 Dlrksen Senate Office Building
Washington, O.C. 20510

Dear Clr:

Considering the millions of Jobs lost because of export regulations, I 
believe It l> tine to disband our export control of commercial products. 
We should rid ourselves of these controls which came Into being over thirty 
years ago as • temporary Measure, but which continue to this day Inflicting 
harsh tolls on the American econooy.

President Reagan has spoken <uny tines of the need for eliminating many 
bureaucratic regulations. All too often businessmen find them redundant, 
burdensome and repressive. The President also stresses the need for our 
preserving the concept of reliability on the part of the American producer. 
Our export regulations, however, are proving to be obstacles and are 
counterproductive to the needs and alms of business and labor. Current 
Export Administration practices. In effect, enact denial by delaying tactics. 
The tine required to obtain U.S. export license approval Is longer than for 
any other major country. These long delays for our products result In 
serious credltablllty and competitive problems. Our government, by citing 
foreign policy objectives, attempts to Justify export controls. It turns 
export controls on and off apparently at will. No business can survive, much 
less prosper, If exports are encouraged one day and embargoed another. 
Rather than placing an embargo on products of American Industry and agriculture, 
we should remove all export control on commercial ltei»s ( but carefully control. 
Internally as well as externally, all military products!

The enclosed Is a compilation of my views, much of which was presented before 
the Subcommittee of the President's Export Council. I ask you to support the 
view that export regulations should be limited to only military Items and that 
such Item* be controlled within the U.S. as well as outside. With the extra 
taxes that can be realized by recovery of Jobs lost because of export regulations, 
we can aim at Improving our defense posture and reducing our national debt. 
Your opinion in these regards will be most helpful and I respectfully invite 
your views and comments.

Very truly yours, 
CRL/LAUREl INDUSTRIES

CARL LAMRECKT 
General Manager
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Considering the millions of Jobs lost because of export regulations, I believe 
It Is time to disband our export control of commercial products. We should rid 
ourselves of these controls which came Into being over thirty years ago, as 
a temporary measure, but which continue to this day Inflicting harsh tolls on 
the American economy. In my view, the Export Administration Act, h*c done 
nothing to Improve American technical superiority. In fact, It has 
strengthened the military position of all Warsaw Pact countries, and In 
particular, the Soviet Union. If Germany had put an embargo on the United 
States In 1912, we would have been more effective In fighting In the 
First World War. The American clothing Industry, for example, did not 
have clothes-dyeing technology comparable to the German's, as every 
American woman recognized. Certain critical Industries, such as optical 
glass, did not exist In the United States and our fighting capability was 
thus hampered. If the Germans had helped us In 1912 to Identify our 
military deficiencies, much as we are helping the Warsaw Pact countries 
now, our entire military machine would have been better prepared. Today, 
computers supplied by Sperry-Unlvac to Poland are experiencing breakdowns 
and faulty output, while the same *ype of units In the Soviet Union ' fc 
running properly. Apparently the Soviets have money to pay for spare paits 

^and ways to obtain then without export license*.

On the one hand to deny export licenses for modified turkey thermometers and 
on the other hand to organize a technical sa1«s symposia, within the Warsaw 
Pact countries In late 1981, suggesting the sale of triggers for atomic 
bombs to these same countries shows diametrically oppcsed Intent* Examples 
like these abound. Isn't It strange that Italy should sell Leopard tanks 
to Libya, and then that country In Urn, ship a portion of this military 
materiel to the Soviet Union? We have placed an embargo on pots and pans 
to Libya. Yet, having full knowledge of the transaction, we stand by, 
while Turkey, using U.S. technology and equipment, sells munitions to Libya. 
I simply do not understand the rationale. It appears that the only reason 
for export controls Is to allow a bureaucracy to harrass businessmen much 
In the same manner that their counterparts In the Warsaw Pact countries employ* 
And like our Warsaw Pact counterparts, even the rights of due process of 
law Is denied. The United States Government exports some of Its highest 
technological products via military transport containing technology having 
significant military application of the latest versions of night vision 
technology. Even to some friendly countries we deny the sale of this high 
technology and at the same time we give It away to the Soviet Union with 
explicit Instruction for maintenance, repair and even for reproduction of the 
technology.
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The most threatened trade areas are high-technology and agriculture. These
are the two areas of U.S. competitive advantage and »re our greatest export
success. We see farm being liquidated due to bankruptcy white grain crops
•re rotting In gralnerles and In barges lying Idle on the Mississippi
River. Nigh-technology firms are cutting salaries and laying off
employees. A company selling motors for lawnmowers has lost a large
part of Its exports. There have been numerous cases In which after much
deliberation and many community meetings some authorities have decided
on the basis of nation?) security to deny licenses. This, despite the
fact that the same kind of products have been delivered a year earlier
fro* Japan. It Is difficult to understand how our government bureaucracy
can be respected In view of the fact that It Is the major supplier of
military technology to Warsaw Pact countries. And all of this, free of
charge ... at United States tax payer's expense. The technical capabilities
of the Individuals Involved In administrating thase decisions are not
equal to the demands required due to the significance of the products
under control. The government experts, and In fact, the whole process
appears to be essentially self defeating, tt appears that often the
strength of the technical capabilities of these Individuals Is limited
to the awareness of certain key or "buzz" words. As an example, companies
have been granted a license for a parametric oscillator and later when
the same Item Is again requested, but at that time described as an
Infrared laser. It Is denied. The implication Is that highly scientific
Item should be permitted since they promote fundamental research, but
when sounding military In nature should not be permitted.

The reason for these controls clearly Is to minimize the military 
strength of the Soviet Union which Is basically the richest country of 
the world, tt produces more oil than Saudla Arabia, Its gold mining 
production Is the second largest In the world, and It has untold resources 
of titanium, Iron, etc. On the other hand, the Soviets are graduating 
more scientists and engineers every year and based on the open publications 
coming from the Soviet Union, It Is obvious that they are technically on par 
with the United States. The Soviet's biggest problem Is their Internal 
bureaucracy permeating everywhere and dramatically slowing down the 
effectiveness'of their technology. The resultant is that most of their 
scientists are devoted to the poetry of research. A good example Is a 
scientist who until two years ago was doing cosmic research studying the 
p?anets and universe. There could not be a more fundamental research. 
Today, that sane scientist Is engaged In laser Applications, tt seems 
evident that If this trend continues, the Soviet technological base will 
assume a much broader applications orientation.

Today's technologies are growing at such a rapid rate that most scientific 
Instrument* and Industrial equipment require computers and data processors 
to be operated efficiently. When applications for export licenses are 
submitted for such computer equipment fur delivery to the Warsaw Pact 
countries many times the licenses are denied. At the same time when 
equipment requiring such computer accessories Is delivered to Brastl. 
that government mikes mandatory the use of Brasl1lan~made computers. 
Because the BraslUan government Is reluctant to Import computers and Is
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determined to utilize SraslIlan-mede Items these will ultimately be 
associated with U.S. made equl|>ment. Obviously, this Is not-In the best 
Interest of our economy. It Is parallel to the U.S. bureaucracy restricting 
sales of the same type of computer to taste.'n Europe with the same 
economic effect ... It hurts the U.S. not the Soviet Union- Currently, 
and In fact, the Braslltans presently are about to launch a large undertaking 
In the computer Industry. Originally, U.S. technology had been considered 
but because of the many bureaucratic controls put on them from the U.S. 
administration It has now been decided to use a technology based upon an 
European computer. It has b«n said by some experts that this European 
technology Is at a level comparable to that of the U.S. and much more 
attractive because of the lack of bureaucratic control. It Is a known 
fact that many years ago when the U.S. had a decisive military edge In 
South America our bureaucracy controlled the purchases from the U.S. 
Now many of these countries have dev!uf«4 their own military technology 
and become much more Independent. 0rasll, In fact, has given license to 
an Amerlcao company for military technology, tfh le the countries of the 
world are developing, American Industry Is becoming more and more hamstrung 
by our own bureaucracy an*/ Is losing more and more business and gaining less 
In technology. President Reagan recognizes that conpetitlon from this 
additional &»»e of military products located outside of the U.S. provides 
a means for countries who have been denied licenses because of the 
U.S.'i embargoes to easily make these purchases. For example . . . from 
BrasM to Libya. Our harsh bureaucratic control of even commercial 
products will do nothing more than to speed the rate of deterioration 
of markets for U.S. made goods.

It will not be long before It will be easy for the Soviets to compete 
with the United States as demonstrated by a report In one of the military 
journals which I recently read Indicating that our bureaucracy Is so 
Ineffective that we are lagging behind. By the time they are completely 
approved, the components of many of our foremost electronic designs and 
military products are obsolete. It appears that due to the high potential 
offered by commercial applications, the genius of our military electronics 
continues to lag behind and be straddled by a lack of conmlttment.

We all are totally cognizant of the objective of the current administration 
and we are fully aware that new responsibilities have been placed upon 
the various governmental agencies In effort to carry out these objectives. 
However, with these added responsibilities and growing volumes of work, 
while at the same time most probably understaffed, It is entirely possible 
that many agencies are creating mistakes and errors. Host often mistakes 
can be corrected through legal channels, or even simply through the 
medium of public opinion. Those who feel that their rights have been 
violated have some legal redress to the situation.

However, options open to a company which considers Its right to do 
business to be hampered and possibly violated by actions of the Department 
of Commerce, are minimal Indeed. Violations can take several forms, 
tuch as a denial of a license to one exporter while granting tc a competitor
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• license to tell the sine product to the same customer or enduser. In 
other ces<s, the Department of Commerce can put • product under export 
control and completely disregard the export regulations even though the 
regulations explicitly exclude the product from control. Often It could 
take years to complete an appeal for a denied llconie. The Department of 
Comwrce could also levy civil pwiiltles for alleged violations of export 
lam and In the final analysts "blacklist" the exporter and deny all 
exporting privileges. American export firm* are caused to spend 
Inordlnet* amounts of t!m and money (even to the point of near bankruptcy) 
In their effort to comply with the regulations.

Perhaps the number of these cases aru Infinitesimal when viewed In the 
light of the extremely large volume of export applications each year, but 

when errors In judgement occur, the options open to an appealant under 
the current Export Administration Act Is United to the administrative 
appeal to the undersecretary for trede administration. Although export 
administration regulations allow en exporter to request an Informal 
hearing, the assistant secretary has the authority to either grant or 
deny such a request. Further, the regulations state that "decisions of 
the assistant secretary shall be final" and so that exporter might be 
denied the right to conduct business without due process of law or even 
KUncut a proper hearing. In actual practice, and In our experience, 
the administrative appeal process Is as likely to reinforce the original 
error as to correct It. The appeal process often relies on the opinions 
of the very same people who made the original decision. Human nature 
does not easily recognize or admit zo mistakes and often Is reluctant to 
reconsider options. Moreover, the denial of the appeal under the present 
regulations does not have to be justified or argued by the Department of 
Commerce. Although the Export Administration Regulation* require that 
the decision "be Issued to th« appealant In writing and shall contain a 
statement of the reasons for the action," fuch a statement usually 
consists of the phrase "for national security" even when the exporter 
argues that such Is not the case. In the final analysis, we believe that the 
regulations should be amended to allow the exporter, who disagrees with 
th* action of the Department of Commerce, to appeal to Judicial authorities. 
TMs Is partlcular'y so In those cases where the financial well-being of 
the company U at stake.

President Reagan has spoken many times of the need for eliminating many 
bureaucratic regulations. All too often buslnesmen find them redundant, 
burdensome and repressive. The President also stresses the need for our 
preserving the concept of reliability on the part of the American producer. 
Our export regulations, however, are proving to be obstacles and are 
counterproductive to the needs and alms of business and labor. Current 
Export Administration practice*, In effect, enact denial by delaying tactics. 
The time required to obtain U.S. export license approval Is longer than for 
any other major country. These long delay! for our products result In 
serious eredltablllty and competitive problems. Our 50, rnmtnt, by citing 
fontlgn policy objectives, attempts to justify export controls. It turns 
export controls on and off apparently at will. No business can survive, much 
leis prosper, If exports are encouraged one day and embargoed another.



703

Rather than placing an embargo on products of American Industry and 
agriculture, we should remove all export control on commercial Items. 
We should have, and I strongly advocate, a tightening of controls on 
all military technology and production. We should carefully control 
such disciplines Internally as well as externally. We must limit, 
If not prevent, a dissemination of military information to Eastern 
Europe. By working In close cooperation with our allies, we should be 
able to maintain a consistency of policy regarding military developments 
and greatly retard the flow of military Information and equipment to 
the wrong place. In this cooperation, we must present a truly united 
front. I am convinced that with the extra taxes that can be realized by 
the recovery of jobs lost because of export regulations, we can better 
aim at Improving our defense posture and reducing our national debt.

CARL LAMBRECKT 
General Manager 
CRL/LAUttL INDUSTRIES 
December 2, 1982
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Serving American Business as U S Affiliate of

Piig|HH*> The IntemalKrnal Chamber of Commerce 
Dlnlim* The International Organisation o) Employers

The Business and Industry Advisory Committee to the OECO 
OAWO L. GROVE. Prwident The ATA dmet System

The United States Council for International Business is a spokesman for 

some 250 U.S.-based corporations on issues affecting international trade and 

Investment. The Council represents most of the major U.S. exporters, as well 

as smaller firms whose performance in the international market is increasingly 

Important to the strength of the U.S. economy.

The Council has had a long-term interest in export control policy and has 

been closely following the recent debate attending the imposition of controls 

on equipment for the Yamal pipeline. Council views on that policy were 

presented to the Senate Foreign Relations Subcommittee on International 

Economic Policy last July 30th.

The Council wishes to emphasize the wide degree of serious concern in the 

business community about major failings in the foreign policy export control 

provisions of the Export Administration Act of 1979. This is not to say that 

other sections of the Act are unimportant or without need of modification. 

National security, :>hort-supply, administrative and anti-boycott provisions 

are all Important e' ements of the Act which require careful review. But if 

there 1s one urgent problem that has first priority in the business community, 

it is the need to revise the foreign policy export control provisions.

I. Foreign Policy Controls Do Not Achieve Foreign Policy Objectives

Foreign policy controls fall under the general category of economic 

sanctions Imposed for non-economic policy objectives. The history of attempts
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to influence major national policies by means of economic sanctions, imposed 

either collectively or Individually, is a history of failure. The British 

could not intimidate the American colonies with economic sanctions. U.N. 

sanctions barring oil shipments to Rhodesia did not influence the final 

outcome of that conflict. The most successful application of economic 

sanctions, by the OPEC oil cartel in October, 1973, has produced effects that 

are largely economic. It has Induced more serious attention to Arab policies 

and politics on the part of the Industrialized countries, but it has not 

weakened U.S. support for the state of Israel. In short, the burden of proof 

lies on those who wish to demonstrate that economic sanctions can persuade 

other nations to change important national policies.

The most relevant examples for Congressional review are the recent 

attempts to use foreign policy controls by both Democratic and Republican 

administrations. The Carter Administration's foreign policy controls, which 

were multisectoral and Included some high technology export; and grain sales, 

failed to bring any change in the Soviet Union's behavior 1n Afghanistan or 

elsewhere. Similarly, the Reagan foreign policy export controls involving 

pipeline equipment failed to produce any measurable effect regarding Soviet 

policies in Poland; this was the declared policy objective. Nor has there 

been any tangible progress toward an undeclared objective, to force a NATO 

consensus on economic transactions with the Soviet Union.

Not only are these recent failures demonstrable, they were predictable. 

All economic sanctions fall largely because of three characteristics. First, 

and most Important, there Is an almost immutable hierachy of national 

priorities such that no nation can afford to subjugate its policies to
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economic pressures and hope to survive long as a nation. Economic pressures 

have virtually no leverage on high-priority national policies, especially 

military and foreign policies related to a nation's security. The second 

reason for the predictable failure of foreign policy controls is that in 

today's global economic environment it is the rare case when one country 

maintains exclusive control over a certain technology, or when a substitute 

cannot be found in its stead. Even when controls are applied collectively, 

the target country is usually able to find alternative sources or otherwise 

make domestic adjustments. The chief examples are the Carter controls on 

grain exports to the USSR and the Reagan pipeline sanctions. In view of 

divergent national priorities and dependencies on trade, it 1s patently 

difficult to get even our allies to support foreign policy controls. Foreign 

policy controls almost never achieve their goal of denying the product to the 

targeted country 1n a way that modifies the behavior of that country. At best 

they might cause some modest adjustments.

The third reason for failure 1s that economic sanctions Inevitably bring 

economic costs to implementers. These costs in turn induce political 

pressures that lead to the removal of controls. The recent pipeline debacle 

Illustrates how unllaterally Imposed sanctions can exact enourmous tolls on 

relations between friendly states. It is unusual for democracies to maintain 

export policy controls for any great length of time as political pressures are 

set 1n motion that lead to their removal.

The comblneJ effect of these three factors, particularly the f1rs.t, 1s 

that foreign policy export controls have only one practical effect: they send 

a signal. Such foreign policy Instruments are not without value, particularly
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for a damocratic society concerned about human rights, and for a nation that 

is the western leader against Soviet totalitarianism. The problem is that 

these instruments have been oversold as more than gestures, and there has not 

been enough attention to the wide range of symbolic alternatives which might 

include: downgrading diplomatic contacts, public chastisement, reductions in 

foreign aid, or selected cases of non-cooperation.

II. The Costs of Export Control Symbolism

Foreign policy export controls have short-term economic costs, usually in 

specific sectors; and these can be quantified to a reasonable degree. For 

example, the value of lost contracts in grain sales caused by the Carter 

response to Afghanistan is generally estimated at $2.4 billion. Another 

example is Caterpillar, who prior to 1979 supplied 85X of the Soviet market 

for pipe-laying machines. After the U.S. unilaterally banned the sale of 

pipe-layers to Russia, Komatsu of Japan took over 85* of the Soviet business. 

Caterpillar lost an estimated $400 million of additional export sales, plus 

$100 million for replacement parts. It cost some 15,000 man-years of 

employment.

Armco Steel was cut out of $100 million of exports when President Carter 

suspended licenses for export of a steel mill to Russia. Creusot Loire of 

crance picked up Armco's share of a joint project with Nippon Steel. Armco 

had spent $6.5 million in negotiating expenses, now unrecoverable, and figured 

to get additional orders of $20-$30 million in spare parts orders, and to 

participate in the next phase of the plant development.
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A U.S. aerospace company estimates it lost $1 billion of orders in the 

Middle East because of U.S. foreign policy controls. Its customers no longer 

feel confident the company can guarantee delivery.

Preliminary results taken from a survey being conducted by the National 

Association of Manufacturers show ten companies alone estimating that foreign 

policy controls cost them $1.5 billion of business since 1979.

The total cost of foreign policy controls is hard to measure. For 

example, U.S. companies not long ago had a nearly insurmountable technological 

advantage in oil field equipment. It was just too expensive for competitors 

to try to break into a market dominated by the U.S. industry. Then export 

controls blocked U.S. firms out of some markets, providing competitors with 

the opportunity to build up economies of scale and to test their own 

technology.

It is more difficult to estimate the secondary effects of lost sales in 

terms of Impact on suppliers, shippers, and other related services. In 

practice these short-term costs are not sufficiently concentrated so that they 

are spread out among a few groups. Such secondary costs tend to drop out of 

the political arena and policy evaluation.

There are also long-term cost, for the Industry or sector and for the 

economy as a whole. These are largely unquantifiable because one cannot 

convincingly estimate the future value of lost markets, or of unfavorable 

climates for U.S. investment abroad and resulting lost investment returns, or 

of an erosion of technological competitiveness because of diminished joint
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venturrs possibilities and license swaps. It seems clear however, that there 

1s erosion of competitive edge because foreign competitors find more stlirulus 

for research and development. Ultimately these effects become long-term costs 

for the U.S. economy. In terms of lost business, tax revenues, jobs and 

competitiveness, these costs can be far greater than the more obvious 

short-term costs of export controls. It is evident that these kinds of 

long-term costs are greater for the U.S. economy coday than ever before, and 

"Mkely to become even more onerous as global economic interdependence grows.

There are two additional factors that militate against a serious attempt 

to weigh economic costs in the policy process. The first is the hierachy of 

national priorities referred to above. A sovereign nation, a President and a 

Congress will always perceive that foreign policy and national interests 

outweigh a limited economic loss. The thought Is that such costs are often 

unavoidable; to give too much weight to these would be to abdicate 

responsibility for foreign policy. The business community realizes economic 

costs are sometimes necessitated by higher foreign policy priorities. 

However, 1n practice the hierachy of national priorities causes economic cost 

consideration to be systematically overridden—this is the history. Symbolic 

export control gestures are repeatedly made with enormous economic costs.

A corollary factor Is that effective foreign policy must be flexible and 

capable of quick response. This means that policymakers will try to avoid 

lengthy cost evaluations or view such processes as de facto constraints on 

foreign policy. These are demonstrable behavior patterns which are not likely 

to change and should be considered in revision of the statute. <
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III. Foreign Policy Controls Undermine Effective Foreign Policy

There are some legitimate questions about whether this kind of authority 

actually promotes sound foreign policy. First, 1t is evident from the 

historical pattern that foreign policy export controls are almost always 

lifted before foreign policy objectives are realized. This 1s because they 

are Ineffective, costly to Implementers and 1n practice can have little effect 

on the target country. In foreign policy terms the practical result Is an 

Inevitable flip flop of symbolic posture without attainment of policy 

objective. The flip flop In the grain sales policy to the Soviet Union since 

the Afghanistan sanctions and the zig-zag of pipeline export control signals 

between June and November 1982 are the major recent exhibits. Export control 

authority seems to guarantee contradictory signals which are counterproductive 

to sound foreign policy. They may be even more profoundly dangerous as the 

Inevitable lifting of controls without results tends to signal acquiescence 

and weakness.

Second, national economic well being and the economic strength of the 

western alliance Is a fundamental long-term element of national security. 

National economic security has been slighted in comparison to the attention 

given to military security. It 1s an essential and Inseparable aspect of 

military security. Not only do the economic costs of export policy control 

undermine U.S. economic strength but, more significantly, such measures which 

are Implemented without the cooperation of our allies can undermine the very 

fabric of western economic security and, ultimately, military securHy. The 

Impact of the pipeline sanctions on the western alliance 1s well known. Trade 

policies which are normally more mundane matters 1n national priorities became
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a wedge that opened fissures in the western alliance, pitting nation against 

nation 1n a no-win confrontation which the Russians would have quickly 

Invented if it lay within their power to do so. This problem resulted from 

the extraterritorial provisions of the Export Administration Act. No one 

doubts that the maintenance of an economically sound western alliance 1s a 

stronger policy instrument than any short-lived symbolic gesture. A statute 

that permits such perversion of priorities clearly needs some revision. 

Changes to correct this problem are more Important than the obvious need to 

limit the damage this authority does to the U.S. economy.

IV. Policy Recommendations

The economic costs and diplomatic futility of foreign policy export 

controls have long been know to the Congress. Indeed, in 1979 it was the 

expressed purpose of Congress to revise the Act to mitigate the negative 

Impact of foreign policy controls. Two administrations of opposite political 

complexions have demonstrated that the 1979 revision 1s ineffective to this 

purpose. Now there Is more evidence that this authority has negative 

consequences for foreign policy.

There are no simple legislative solutions. But one Imperative is clear, 

revision of the statute must explicitly circumscribe Presidential discretion 

because the very properties that render foreign policy controls ineffective 

Insure that administrations will again resort to these controls without 

sufficient regard to economic costs: paradoxically, the higher priority of 

foreign policy which Insures that nations will not submit to economic
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pressures also Insures that Presidents will tend to discount the economic 

costs of such policies.

One approach would be to limit authority to cases where the U.S. has the 

cooperation of other major suppliers, and also In cases fulfilling 

International obligations.

Another approach would be to proscribe foreign policy controls directed 

against the Soviet Union or the East Bloc which did not have the support of 

our NATO allies.

Still another possibility would be to Insure the sanctity of existing 

commercial contracts.

Finally, whatever the approach, the foreign policy extraterritorial 

provisions should be repealed. These are unworkable and harmful to sound 

foreign policy.
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THE WILLIAMS COMPANIES
ONE WiiLiAMO CEMt" - TJL'.A.OKLAHOMA utrj

JOSEPH H WILLIAMS March 21, 1983
CHAIRMAN 0^ THF BOARD

The Honorable H. John Heinz
Chairman, Subcommittee on International

Finance and Monetary Policy
Committee on Banking, Housing and Urban Affairs 
Washington, DC 20510

Dear Mr. Chairman:

I appreciate this opportunity to comment on S.397, "The Ex 
port Administration Act Amendments of 1983." I applaud your ef 
forts to promote U. S. exports and to assure the reputation of 
U. S. exporters as reliable suppliers. I am pleased to whole 
heartedly endorse the bill in its present form and very much 
look forward to its enactment.

Specifically, the provisions of the bill that strengthen and 
expand upon the foreign availability criteria of current law are 
most important if this nation'is to be seen as a credible trad 
ing partner and a reliable supplier. As one of the United States' 
principal exporters of phosphate rock and phosphatic and nitroge 
nous fertilizers, our Agrico Chemical Company subsidiary has ex 
perienced on several occasions trade embargoes and foreign policy 
export controls which have either significantly impacted the fer 
tilizer industry as a whole or prevented it from entering into 
export transactions that could otherwise have been made. In 
most, .if not all of these occasions, the embargoed products or 
substitutes for them, were otherwise available in the world mar 
ket.

The experience of the U. S. fertilizer industry demonstrates 
both the soundness of the provisions of the bill that require 
cutoffs of imports from countries where our foreign policy export 
controls apply and the problems frequently inherent in the export 
controls when the product is otherwise available in the world 
market. Shortly after the previous Administration imposed the 
grain embargo against the Soviet .Union in response to the invasion 
of Afghanistan, it also embargoed exports to the Soviets of U. S. 
origin phosphate rock and phosphatic fertilizers. This phosphate 
embargo was aimed essentially at the export of super phosphoric 
acid (SPA) to the Soviets, the subject of a countertrade deal be 
tween Occidental Chemical Corp. and the Soviets. While the SPA 
exports were embargoed, the other half of the countertrade, im 
ports of Soviet anhydrous ammonia, were unrestricted.

20-617 0-83-46
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The U. S. fertilizer industry was doubly impacted as a result 
of this interruption of only one side of the countertrade. With 
the loss of the single market for which Occidental had dedicated 
the overwhelming majority of production from its plant, tremendous 
quantities of phosphoric acid were backed into the domestic market. 
The result of the phosphate and grain embargoes was the beginning 
of a depression in the U. S. phosphate industry that continues 
today, with some 26% unemployment and a 30% reduction in mining. 
While the entire depressed state of the U. S. phosphate industry 
cannot be attributed to the phosphate and grain embargoes, it is 
fair to state that the industry would be in far healthier shape 
today had there not been an embargo. The Soviets were still able 
to obtain other phosphate supplies, although always not SPA, in 
the world market when their U. S. supply line was cut.

The failure to embargo ammonia imports from the Soviet Union 
continued to injure the U. S. industry and allowed the Soviets to 
earn needed foreign exchange, which may have been used to purchase 
phosphate supplies in the world market. Had the provisions of 
Section 6 of your bill then been in existence, a far more balanced 
approach would have been taken and would have lessened the impact 
on the U. S, fertilizer industry. We look forward, therefore, to 
its prompt consideration in Congress and would be pleased to as 
sist your efforts in any way that we can.

Sincerely,

Joseph H. Williams 

JHW:mmg

xc: D. w. calvert 
V. T. Jones 
C. J. Head 
B. N. Roth



REAUTHORIZATION OF THE EXPORT 
ADMINISTRATION ACT

THURSDAY, APRIL 14, 1983

U.S. SENATE, COMMITTEE ON BANKING, HOUSING, AND 
URBAN AFFAIRS, SUBCOMMITTEE ON INTERNATIONAL FI 
NANCE AND MONETARY POLICY,

Washington, D.C.
The subcommittee met at 9:30 a.m. in room 538, of the Dirksen 

Senate Office Building, Senator John Heinz (chairman of the sub 
committee) presiding.

Present: Senators Heinz, Garn, Mattingly, Proxmire, and Lauten- 
berg.

OPENING STATEMENT OF SENATOR HEINZ
Senator HEINZ. The Subcommittee on International Finance and 

Monetary Policy will come to order.
This is the fourth in a series of committee hearings on the re 

newal of the Export Administration Act. The first focused primar 
ily on Senator Garn's bill, S. 434, to create an Office of Strategic 
Trade. The second continued the emphasis on strategic issues by 
reviewing our national security export control program. In the 
third we heard private witnesses discuss the foreign policy controls 
contained in the act.

Because the administration was unable to send up its bill in time 
for our March 16 hearing, today's hearing will be divided into two 
parts. During the first part we are going to hear the administra 
tion's presentation of its case for their suggested amendments to 
the Export Administration Act, with particular emphasis on for 
eign policy controls. In the second part, we will shift the focus to 
the short supply and enforcement sections of the act to hear some 
private sector witnesses on these issues.

Much of the focus and concern of the exporting community 
during the past few years has been with regard to the use of for 
eign policy controls. This concern has been heightened by the most 
recent use of foreign policy controls, namely those imposed in an 
effort to block the construction of the Yamal pipeline for natural 
gas from the Soviet Union to Western Europe.

While I belie"e that most members of the committee would cer 
tainly have preferred that the pipeline not be built and indeed sup 
ported the administration's efforts to persuade our European allies 
not to proceed with it, I also believe that there's little doubt here 
that the controls actually imposed became an economic and foreign

(715)
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policy disaster. We have not stopped the pipeline. By insisting on 
extraterritorial extension of our law, we have created serious fric 
tions with our allies. We have denied American companies the eco 
nomic benefits of participation in the project, and we have cast se 
rious doubt about our reliability and credibility as export suppliers. 

How can we expect our businesses to sell abroad if neither they 
nor their buyers know from day to day whether our Government 
will permit them to sell?

I would be the first to maintain the the President needs authori 
ty to impose controls for foreign policy reasons and I would agree 
that there are times when there's a foreign policy message that we 
must send with the imposed controls and that it is sometimes im 
portant enough for us to send that message and suffer the resul 
tant economic cost to our manufacturers.

Unfortunately, both this administration and to an even greater 
degree its predecessors, especially with the grain embargo, failed to 
estimate and weigh the benefit and costs of their actions. As a 
result, we've had policies premised exclusively on the supposed 
benefits while our economy was left to suffer the actual costs and, 
even worse, these costs are not just short-term losses in jobs and 
sales; they certainly are that; but they are also permanent shifts in 
export markets away from U.S. producers to other sources of 
supply.

The main problem for this committee will be to find a way to 
maintain the President's authority to impose foreign policy con 
trols, but to do it in a manner that insures the controls will accom 
plish their purpose and that proper analysis with full private 
sector involvement has indeed been done.

The bill I introduced earlier attempts to strike that compromise, 
first, by elevating the list of conditions the President must consider 
to a set of determinations he must make in a report to the Con 
gress prior to imposing controls; second, by strengthening the for 
eign availability provisions of section 6 and; third, by providing 
that any controls imposed will not apply to existing contracts but 
will be prospective. I will be most interested in the administration's 
comments on this approach.

In my judgment, the administration's bill does not deal with 
these issues adequately. Particularly disappointing to me is the 
provision dealing with the sanctity of contracts. While it grants the 
sanctity of contracts to those explicitly providing for shipment in 
270 days, it also allows the President to override that sanctity if he 
determines that such export would prove detrimental to the over 
riding national interest of the United States.

In view of the fact that foreign policy controls are to be applied 
only in cases when the President believes the overriding national 
interest is at stake, the administration proposal is hardly a step 
forward and, if I might say so, reminds me of the kind of proposal 
we might have gotten from the Carter administration where the 
way to solve the problem was to square it and then divide it by 
two, coming back with a confusing denominator that simply pro 
vided no policy guidance and made everybody kind of frustrated 
and confused and was often counterproductive.
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It strikes me, in other words, that the administration has at 
tempted unsuccessfully to deal with the problem. They have mar 
ried two opposites and have left us exactly where we are.

I hope our administration witnesses today will comment on these 
kinds of questions, and also on the central dilemma which we 
really do need to solve constructively of how to guide the Presi 
dent s authority without excessively constraining it.

Senator Garn, the chairman of the full committee, is here and 
before I turn to the ranking member I'd like to turn to Senator 
Garn for any statement or comments he has.

OPENING STATEMENT OF SENATOR GARN
Senator GARN. Well, thank you. I do appreciate that. I've got a 

conflict with the other hat that Senator Proxmire used to wear too, 
as chairman of the HUD Appropriations Subcommittee which I've 
got to go chair in a short time.

Mr. Chairman, I certainly want to congratulate you once again 
for holding this series of hearings on the Export Administration 
Act. I find it very useful to have had the opinions of American 
businessmen so amply presented on the whole range of issues in 
volved. Not including today, at least 11 different trade and business 
organizations have testified before the subcommittee on this issue. 
That certainly is a laudable achievement. We should remember, 
however, that there are many additional concerns and viewpoints 
as well that must be incorporated into any action that the Congress 
ultimately takes.

I join you in welcoming Deputy Secretary Kenneth Dam and 
Under Secretary Lionel Olmer to present the administration bill, S. 
979. I welcome the administration bill at long last. It addresses 
many issues and deserves close consideration. Already I find sever 
al provisions that I applaud. In fact, what I find disappointing is 
not what is in the bill but what is not there.

Most significantly, the bill takes no steps whatsoever to solve the 
bureaucratic and administrative problems that have debilitated our 
export control efforts and which will continue to debilitate them 
until the problems are solved. I recognize that the bill is the result 
of compromise among the various Government agencies, and no 
doubt that explains the lack of any steps toward appropriate reor 
ganization.

This bill has done little to persuade me, however, that the cre 
ation of an Office of Strategic Trade is unnecessary. Instead, the 
absence of any official Government spokesman for our export ad 
ministration interests has become all too apparent. There is little 
consensus on export control in this administration, nor is there 
likely to be much in any administration as long as our system is 
bureaucratically deemphasized and top policy is made on an ad hoc 
basis by individuals, not one of which has a day-to-day single purr 
pose responsibility for and experience in export administration. I 
know that Larry Brady tries his best to make the system work, 
when he is not dividing his time with his import control responsi 
bilities and his many other duties. Just a few weeks ago, he was 
here testifying on the Defense Production Act.
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Senators Proxmire, Tower, Armstrong, Mattingly, Trible, and 
myself on this committee, and other of our colleagues in this body 
put forth a very reasonable and moderate proposal in S. 434. I am 
sure that they all feel as strongly as I do that export administra 
tion is a high national concern and deserves more priority than it 
is currently given in our governmental structure. Witness after 
witness before this subcommittee, Mr. Chairman, has indicated 
how important export administration is.

I do not think that it is unreasonable to take export administra 
tion out of the bureaucratic back room and place it in a highly visi 
ble Federal agency.

I also do not think that it is unreasonable to end the conflict of 
interest involved with having expert administration in our trade 
promotion agency. We would not think of placing the Federal 
Trade Commission, or the Consumer Product Safety Commission, 
or any other of our high priority regulatory operations in the Com 
merce Department. That would be bad government. Bad govern 
ment, though, is what we currently have with our export adminis 
tration system. It is better, I will grant, than it used to be, but it is 
still not good. And I wonder whether the improvements that have 
been made will survive Lionel Olmer, Larry Brady, and Ted Wu.

I believe that with an effective agency in place, such as the OST, 
which gives a clear and high priority to export administration and 
which marshalls our best governmental resources, we will be able 
to focus our export control efforts on the relatively few items that 
are of a critical nature. At the same time, we will be able to calm 
the fears that we are trading to our adversaries our technology in 
exchange for greater insecurity. We will then be able to expand 
trade with the Soviet bloc and other countries, being assured that 
the items of such trade will be mutually beneficial.

Again, I am disappointed that the interadministration negotia 
tions did not result in an administration bill to establish an OST, a 
proposal submitted by 18 members of the Senate, many of whom 
are the staunchest supporters of this administration. There is an 
even wider support for removing criminal enforcement from the 
Commerce Department, which we all must agree was never de 
signed to be a law enforcement agency. That proposal, too, Mr. 
Chairman, seems to have been rejected. That is a proposal that you 
have been very strong on and is a vital part of you bill. S. 397.

The hearing will also focus on foreign policy export controls. Al 
though S. 434 leaves that area open, my own views are based upon 
the concern that we must preserve the ability of the President to 
conduct an effective foreign policy short of the resort to war. Tying 
the hands of the President is the exact opposite direction that we 
should be heading if we are able to acknowledge that an increas 
ingly diverse world will make it increasingly difficult for the 
United States to meet its objectives in our international relations 
and that our growing interdependence has made success in our in 
ternational relations even more critical.

Export control, granted, is a blunt instrument of foreign policy. 
It should not be used promiscuously. That does not mean that it 
has no use. When diplomatic notes, withdrawal of ambassadors, 
congressional resolutions, travel restrictions, and limits on foreign 
aid won't do, however, and we don't want to send in the marines,
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we are going to need economic tools that are not so encumbered as 
to make them unusable.

As I have often stated, I am willing to keep an open mind on 
these issues and have been discussing them very closely with you 
and your staff, Mr. Chairman. As I mentioned, S. 434 makes no 
changes to the current law in the area of foreign policy controls. 
This is intentional, to provide for the accommodation of the ideas 
of other Senators in this important area. So I indicate once again 
my desire to work out a consensus bill. I feel optimistic about that 
prospect. This, of course, will require some give and take on all 
sides and I'm certainly willing to do that. And I thank you, Mr. 
Chairman, for letting me go out of order.

Senator HEINZ. Senator Garn, first of all, let me thank you and 
commend you for taking an extraordinarily active interest in the 
Export Administration Act and any amendments to it. You have 
presented to the Congress and this subcommittee some very cre 
ative and serious ideas.

Our deliberations have been substantially enhanced by your very 
active participation, notwithstanding your many other responsibil 
ities, one of which I understand is calling you away from us this 
morning, and I think that there's going to be a surprising amount 
of unanimity on the committee with respect to how we handle the 
issue of foreign policy control. I don't know of anybody on the com 
mittee, although we have had some witnesses, who said there 
shouldn't be any foreign policy controls. I don't think there are any 
votes on the committee to do away with the President's right to 
have foreign policy controls. I suspect we will continue to debate 
what is the most appropriate method of organization to achieve the 
goals that you have in mind that you hope to achieve by the Office 
of Strategic Trade. Clearly, those are most important goals and we 
are united in a need to accomplish a better administration and pre 
vention of leakage of critical technology than we have today.

There are going to be other issues, probably none quite as signifi 
cant as those, we will I think also come to an agreement on.

But I just wanted to say before you took your leave to go to your 
other colleagues today that we are very indebted to you.

Senator GARN. If I could infringe on you for just one more 
moment, I'd just ask one question that I wanted to ask and the rest 
of mine I suppose could be put in the record.

I've been accused, Mr. Olmer, by one of the leading players in 
the review of the act on the House side of overstating the technol 
ogy leakage problem. As you know, I and other members of this 
committee have long described it over many years as a hemorrhage 
and, if anything, I think hemorrhage—the evidence is so over 
whelming of the technology leakage. We have had hearings in this 
very room, closed hearings, showing us just in the last month some 
of that leakage. If anything, hemorrhage probably understates the 
situation. You've answered that question for me in writing, but 
could you elaborate just a little bit on whether it is a hemorrhage 
or a leak?

Mr. OLMER. Thank you, Senator Garn. As you point out, I did re 
spond in writing to that question and I completely share your view 
that there certainly has been a hemorrhage and I don't have any 
evidence that would indicate that it has been reduced to a trickle.
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I think it, however, very wise for us to be cautious in making as 
sessments as we go along. For example, I attended much if not all 
of that closed session briefing and it's clear that a great many 
things that were pointed out were available to the Soviets from 
open sources. We've had a hemorrhage of technology, but all that 
technology hasn't floated to the Soviet Union as a consequence of 
misapplication of the Export Administration Act. It all hasn't hap 
pened because of the responsibilities being vested in the Depart 
ment of Commerce. It all hasn't happened, and perhaps even a sub 
stantial part hasn't happened because of inadequate authorities 
contained within the act.

Now that doesn't in any way minimize the nature of the problem 
or our commitment to deal with it. It does, however, give me an 
opportunity to in part defend the way in which the administration 
is approaching resolution of the issue.

I happen to believe there continues to be a very serious problem 
of hemo. -hage.

Senator GARN. Thank you very much.
Thank you, Mr Ohairr">.an.
Senator HFINZ. iJ», nk you, Senator Garn.
Senator Proxn:-ire.
Senator PROXMIRE. Thank you, Mr. Chairman. Mr. Chairman, I 

don't have an opening statement. I would like to say that I strongly 
support Senator Garn's position in this area. The evidence that I've 
seen indicates that the progress that the Soviet Union has made 
militarily, the improvement in their aircraft, in their tanks, in 
their missiles, and particularly in the strategic area, overwhelm 
ingly comes from Western technology and particularly from our 
own advances. It's just appalling that some of that, unnecessarily it 
seems to me, falls into their hands and any action we can take at 
whatever the price, whatever the cost, whatever the limitation on 
our own exports, I think we have to pay it.

I would like to tell you, Mr. Chairman, that I too have to leave in 
a few minutes. I'm going to come back, but I have to go to the floor 
and so I would hope that Mr. Olmer in the course of his testimony 
or perhaps at the end of his question period would respond to this 
question.

The Export Administration Act requires that before permission 
to export domestic oil may be granted at least 75 percent of any 
cost saving must be passed on to consumers.

My question would be, why should we remove that provision 
from the law? But I don't want to get into that now and I want to 
thank you very much for giving me this opportunity.

Senator HEINZ. Senator Proxmire, you too, have been a very 
active participant and I know about your other commitments and 
I'm deeply indebted to you for your very active participation in all 
the hearings and deliberations we've had.

Senator Mattingly.
Senator MATTINGLY. I have no opening statement. I would just 

make one comment in reference to what Senator Garn and Senator 
Proxmire said. Secretary Olmer, you made the comment about the 
Russians could get things from open sources, which I'm sure they 
probably pay for. I would just say if we have this hemorrhage, it 
would be nice if they paid for the hemorrhaging part retail.

Senator HEINZ. Secretary Olmer, would you please proceed?
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Mr. OLMER. I'll defer to Mr. Dam. 
Senator HEINZ. Excuse me. Secretary Dam.

STATEMENT OF KENNETH DAM, DEPUTY SECRETARY, 
DEPARTMENT OP STATE

[Complete statement follows:]
STATEMENT OF HON. KENNETH W. DAM, DEPUTY SECRETARY or STATE

Thank you, Mr. Chairman. I welcome the opportunity to discuss with this Sub 
committee the reauthorization of the Export Administration Act of 1979. That act 
provides authority to the President to control exports for reasons of national secu 
rity, foreign policy and short supply. The focus of my remarks today shall be on 
foreign policy controls.

I shall begin, Mr. Chairman, with a discussion of the purpose of foreign policy 
export controls, and an explanation of the Administration's proposed amendments 
to section 6 of the act. I shall then review two relevant Congressional proposals. Fi 
nally, I shall outline our reasons for supporting a revision of section 7 of the act, 
which pertains to short supply controls.

FOREIGN POLICY CONTROLS—SECTION 6 OF THE ACT

The Export Administration Act of 1979 attempts to distinguish between "foreign 
policy" controls, and controls imposed for purposes of "national security." That dis 
tinction is an ambiguous one, for security is the most basic concern of a nation's 
foreign policy.

But the substance of the distinction is clear. As opposed to the ongoing need to 
restrict certain militarily-related exports in defense of the nation's security, controls 
imposed under section 6 of the act are intended as a flexible instrument of foreign 
policy. They are but one of the diplomatic tools available to the President to further 
our foreign policy objectives.

Simply put, foreign policy controls are designed to achieve important foreign 
policy objectives, particularly with respect to nations which violate internationally 
accepted norms of conduct.

To screen out exports that could cpntribue to human rights violations, we require 
a validated license for export of crime control and detection equipment. That re 
quirement applies to exports to all countries except NATO members, Japan, Austra 
lia, and New Zealand.

To distance the United States from the offensive practice of apartheid, we control 
exports to South Africa of weapons (and the equipment to make them), and U.S. 
origin items relating to military and crime control equipment.

To prevent the spread of nuclear weapons, we restrict exports of "dual-use" nucle 
ar equipment and technology. Controls on such items as hot isostatic presses, flash 
x-ray equipment and high-speed cameras are an essential part of our stance against 
the proliferation of nuclear weapons.

To combat international terrorism, we control exports of security items and air 
craft to Syria, Yemen, Libya, and Cuba. Our controls inhibit the ability of these na 
tions to destabilize their neighbors and export not goods, but terror.

In the East-West context, foreign policy controls serve to demonstrate U.S. opposi 
tion to behavior which is inconsistent with the building of a peaceful, stable commu 
nity of nations. Internal repression by the Soviet Union, the brutal Soviet invasion 
of Afghanistan and Soviet-backed repression of human rights in Poland have all de 
manded and received a firm U.S. response.

The examples I have cited indicate the ways in which the President has used 
export controls to further our foreign policy objectives. In each instance we have 
tried to strike a balance between the need to maintain our competitive position in 
world trade and other important foreign policy interests.

In seeking this balance we are guided by the criteria Congress set forth in section 
6 of the current act. Those criteria include considerations such as the foreign avail 
ability of controlled items and the availability of other means to achieve our policy 
goals. We have been mindful of these criteria, and recent trade figures reflect that. 
License denials in 1982 amounted to less than one percent of the $140 billion of 
manufactures exported in that year.

The criteria in section 6 have also provided a helpful framework for reconciling 
competing interest. The March, 1982 expansion of our controls on exports to Libya
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is a good example. We all condemn the actions taken by Colonel Qadhafi to encour 
age terrorism and counter U.S. interests and initiatives. We all condemn Qadhafl's 
virtual annexation of land in Chad and his sustained efforts to destabilize the pro- 
Western government in the Sudan. The controls the President imposed were intend 
ed to limit the contribution U.S. exports might make to Libya's ability to undertake 
these actions. After reviewing the various options, we redesigned the controls to 
limit their retroactive and extraterritorial effects. An exception for pre-existing con 
tracts was included. Exceptions were also included for goods already outside the 
United States, and for use of U.S. components abroad.

The tailoring of controls, as in the case of Libya, can reduce the economic burden 
they may impose on U.S. businesses. In an effort to minimize that burden further, 
some witnesses at Congressional hearings on the Export Administration Act have 
advocated measures that would restrict the President s authority to use export con 
trols. These witnesses have advocated a requirement for congressional review and 
concurrence prior to the imposition of any foreign policy export controls. But the 
practical and symbolic value of export controls depends on their timing in relation 
to the acts which we oppose. Lengthy review prior to imposition could render the 
effect of the controls useless in some circumstances.

To the extent that Congress wishes to reivew foreign policy controls, the mecha 
nism for that review already exists. The 1979 act requires an affirmative decision 
each year on the part of the President to renew the controls, with a report to the 
Congress.

The annual review has served in many instances to sharpen the focus of controls, 
to reduce their adverse economic effects, and to ensure that they are still relevant 
to the purpose for which they were originally imposed. For example, the controls 
imposed following the Soviet invasion of Afghanistan on exports intended for use if 
the Moscow Olympics were allowed to expire this year. Other controls, such as those 
on exports of computers to South Africa, have been clarified to reduce the uncer 
tainties that would otherwise i'ace U.S. exporters. Such action does not have to 
depend on the annual review, as the President showed when he lifted the grain em 
bargo against the Soviet Union imposed by the previous Administration.

ADMINISTRATION AMENDMENTS TO SECTION 6

This administration has used the annual review process to minimize the adverse 
impact of foreign policy controls on American businesses and allied countries. Our 
proposed amendments to section 6 are directed at further minimizing the adverse 
impact of controls.

First, we propose a general policy statement explicitly declaring our intent to 
minimize the impact of foreign policy controls "on pre-existing contracts and busi 
ness activities in allied or other friendly countries,' to the extent consistent with 
the underlying purposes of *he controls. A certain degree of spillover into third 
countries may inevitably result from the use of economic controls. But we wish to 
make clear our desire to limit such extraterritorial and retroactive effects to the 
extent possible.

Second, the administration wishes to strengthen protection for the sanctity of con 
tracts in existence at the time the President imposes foreign policy controls. Our 
proposal would provide an exemption for any export sales contract entered into 
before the imposition of controls, where the terms of the contract require within 270 
days after the control is imposed. This would apply unless the President determined 
that it was in the "overriding national interest' to include pre-existing contracts 
within the scope of the trade restriction.

We feel such a contract sanctity provision is essential to assure that pur export 
control policy does not call into question the reliability of American suppliers. There 
may, of course, be unforeseen circumstances in the future which could lead to a 
Presidential override. But the new language would clearly indicate that, in the ab 
sence of exceptional circumstances, we would not act for foreign policy reasons 
against a large class of existing contracts.

Finally, as a humanitarian consideration, the administration has proposed an ex 
clusion from foreign policy controls for donations of articles such as food or clothing 
where such items are intended to relieve human suffering.

Beyond the changes I have noted, we do not see a need for revisions of section 6. 
We believe that the present Act gives Congress adequate opportunity to provide 
guidance, while allowing the President sufficient flexibility to implement foreign 
policy in a constantly changing international environment. With the addition of a 
contract sanctity provision, Section 6 provides further recognition of the legitimate 
needs of American exporters.
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COMMENTS ON OTHER PROPOSALS

I should like now to comment on those bills presently before the Senate which 
affect the administration or operation of the act and which have a particular impact 
on the issues we are discussing today.

Senator Gam's bill, S. 434, would place the administration of foreign policy con 
trols, as well as those for security and short supply, under a new and independent 
Office of Strategic Trade. This new Cabinet-level office would also subsume the 
State Department's munitions control responsibilities under the Arms Export Con 
trol Act.

Mr. Chairman, we do not see any advantage in establishing yet another agency. 
For example, with regard to foreign policy controls, a new agency would have little 
to contribute to the consideration of the criteria set forth in the Act. The shape and 
character of American foreign policy is still the task of the President working large 
ly through the State Department. The Commerce Department must be involved in 
assessing the technical aspects of controls and their impact on U.S. exporters. A 
new agency would add little to the process of resolving foreign policy export control 
issues.

1 should like also to comment on your proposal, Mr. Chairman contained in S. 
397. Your bill would, among other things, require the President to make a whole 
series of determinations before he coula impose or extend foreign policy controls. 
The President, for example, would have to report to Congress that other countries 
supported the imposition or expansion of the controls; that the controls would not 
have an adverse extraterritorial effect on countries friendly to the United States; 
and that the controls would not have an adverse effect on the export performance of 
the United States. We cannot support this proposal.

The imposition of foreign policy controls does involve, and ought to involve, the 
careful consideration of the types of criteria presently set out in section 6(b) of the 
act. But we should not make each of those criteria an absolute standard that must 
be met before controls can be imposed. To do so would vitiate the careful balancing 
process that is critical to the President's use of export controls in furthering U.S. 
foreign policy interests. Removing the President's ability to balance competing con 
siderations would be a regrettable action, and would call into question the continu 
ing viability of foreign policy export controls.

Your bill, Mr. Chairman, would also require the imposition of import controls 
against countries whenever foreign policy export controls are used, "subject to such 
exemptions for specified goods and technology as the President may prescribe." I 
understand the desire to draw the focus of trade sanctions away from what has been 
called an "export control psychology." I also recognize that our European allies oc 
casionally use import sanctions in a modest way in place of, or as a supplement to, 
export controls. Indeed, the European Community did just that in reaction to the 
imposition of martial law in Poland and to the Argentine invasion of the Falkland/ 
Malvinas Islands. But there are major disadvantages to resorting to import controls 
against countries in non-emergency situations.

First, the inflexible requirement you suggest would prove unworkable under the 
present export control systm. Foreign policy controls of one sort or another apply to 
virtually every foreign country. For example, it would be quite inappropriate to 
combine export controls on nuclear non-proliferation or crime detection equipment 
with a mandatory set of import controls.

Second, even if the authority to impose import controls was discretionary, such 
controls would in many situations run afoul of our GATT obligations concerning 
quantitative or licensing restrictions on imports.

Third, this proposal would impose yet another regulatory burden on international 
business transactions.

In addition to the proposal in S. 397 authorizing import sanctions against coun 
tries, that bill would authorize import sanctions against individual companies which 
violate our export control laws. We believe that import sanctions against companies 
should be applied only in the narrow but important class of cases involving viola 
tions of our national security export controls.

By comparison, S. 397 threatens far broader import sanctions that would have a 
chilling effect on U.S. exports. Foreign companies would avoid U.S. suppliers for 
fear that some inadvertent violation of our foreign policy controls would rob them of 
their U.S. markets. The use of import sanctions against foreign policy export control 
violators could also be seen as a provocative extraterritorial act, possibly resulting 
in retaliation by the country of the foreign company affected.
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SHORT SUPPLY CONTROLS—SECTION 7 OP THE ACT

The rationale behind the short supply controls in Section 7 of the Act is uncompli 
cated. As the Act states, such controls are to be used to protect the domestic econo 
my from an excessive drain of'scarce materials and to reduce the inflationary 
impact of foreign demand. The demand and supply of commodities in short supply 
are constantly changing in response to domestic and international market condi 
tions. In order to reflect those changes, the President must have the flexibility to 
impose or lift restrictions as necessary.

While the President has such authority under Section 7 of the present act, the 
section also includes a series of legislatively mandated short supply controls which 
we believe are no longer warranted in the light of current circumstances. As an ex 
ample, the restriction on the export of Alaskan crude oil in current market condi 
tions imposes costs on the United States economy without necessarily providing cor 
responding national security or economic benefits.

1 should stress that the administration has not yet reached a position on the 
expert of Alaskan oil, and that no such exports would result automatically from the 
amendment we are proposing. We simply believe that in the long run more discre 
tion in this area would be desirable, because such exports could provide significant 
savings in the distribution of petroleum within the U.S. economy. Any resulting dis 
tribution efficiencies would be reflected in higher values for Alaskan oil, lower costs 
to American consumers, and over time a higher level of oil production from Alaska.

Even if some of the present controls were to be retained, we believe that they are 
more appropriately the subject of regulation rather than legislation. Removal of 
these restrictions would ensure that the President had the necessary flexibility to 
impose, modify or lift short supply controls as events dictate.

CONCLUSION
In closing, let me reiterate our view that the foreign policy controls are flexible 

diplomatic tools whose use in certain instances can further our foreign policy goals. 
We feel, however, that the importance of maintaining American exporters' hard- 
earned reputation for reliability merits the addition of a contract sanctity provision 
in section 6 of the act. The administration proposal would still allow the President 
to act when overriding national interests require it.

We also believe that the mechanisms set up by section 6 of the present act for 
congressional input and review of the export control process have functioned satis 
factorily and are adequate.

We believe that administration of the controls by the Department of Commerce 
has served well at balancing the competing interests involved. The policy process 
would not be aided by the addition of another bureaucratic actor. We oppose the 
required imposition of import restrictions whenever export controls are imposed. 
Such import restrictions would have a detrimental effect on our trading relation 
ships and would likely violate our international obligations under the GATT.

Finally, we would like to see the authority to impose short supply controls re 
tained. But we would seek to eliminate the statutory requirements for controls that 
no longer serve the stated objectives of section 7 due to changed international condi 
tions.

Thank you, Mr. Chairman. I would be pleased to answer any questions you might 
have.

Senator HEINZ. Secretary Dam, just one question before I turn to 
Secretary Olmer.

In your summary, I gather you oppose the Office of Strategic 
Trade as well?

Mr. DAM. Yes.
Senator HEINZ. I was wondering why you didn't say that.
Mr. DAM. Well, I thought I said that in substance. If not, let me 

make it clear that we do.
Senator HEINZ. Thank you. Secretary Olmer.
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STATEMENT OF LIONEL OLMER, UNDER SECRETARY, 
DEPARTMENT OF COMMERCE

Mr. OLMER. Thank you, Mr. Chairman. I have a statement that I 
would like to introduce for the record and only make a few com 
ments briefly.

I've testified several times already on the administration's ap 
proach to renewal of the Export Administration Act, in particular 
on the national security component parts.

As a matter of comparison, I say that with respect to foreign 
policy controls especially, controversy has been the hallmark, con 
troversy between the business community and the administration 
and between the administration and the Congress.

Where I come down is that the exercise of leadership isn't a pop 
ularity contest. One cannot always be certain in advance that a 
particular control will do what you think it will at the moment it's 
imposed. Sometimes it won't and sometimes it may but you can't 
develop hard evidence to prove the appropriateness or the utility of 
the control.

The President needs the authority to make these difficult 
choices, to exercise the leadership responsibilities that require judg 
ment and oftentimes judgment made not on the basis of perfect ad 
vanced information.

Our efforts in the renewal process have been aimed at talking 
with virtually everyone who would be affected by these policy deci 
sions and to many who simply have an opinion to offer. I've given a 
great deal of thought as to why the controversy exists and I believe 
that the explanation, strangely enough, is simple.

Virtually every American, if asked, would be in favor of restrain 
ing the export of products that have military significance to a po 
tential adversary. Most businessmen support this as well, or at 
least with only one or two exceptions that I'm aware of are timid 
about challenging the responsibility which the Government has for 
making judgments about what should be authorized for export.

But foreign policy controls are another matter. It's often impossi 
ble to see hard results or the relevance of the controls to achieving 
a measurable objective and gestures, as in a statement of moral 
outrage, isn't sufficient where jobs are at stake and lost contracts 
possibly result.

The bill we are introducing for consideration by the Congress, I 
believe reflects these efforts, and I believe also reflects the sensitiv 
ity to the concerns and the interest of the parties. Even in some of 
the most controversial decisions that have been taken over the pre 
ceding 2 years, some measure of public support, both in the United 
States and abroad has been evident.

I speak here of the pipeline decision, as well as antiboycott con 
trols. I think this points to what I believe to be an underlying 
issue, that of the impossibility of applying or refraining from apply 
ing foreign policy controls, merely because of the relative degree of 
its antecedent popularity.

[The complete statement follows:]
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SUBCOMMITTEE ON
INTERNATIONAL FINANCE AND MONETARY POLICY

COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS
UNITED STATES SENATE

WASHINGTON, D.C.

April 14, 1983

I appreciate the opportunity to discuss with this Subcommittee the 

Department of Commerce's implementation of foreign policy and short 

supply controls under the Export Administration Act of 1979. My 

testimony will also cover related aspects of the Administration's 

bill to replace this Act when it expires in September 1983, as well 

as certain elements of the Chairman's legislative proposal.

Mr. Chairman, the issue of foreign policy controls is a complex one 

that attempts to balance many vital U.'S. foreign policy objectives: 

human rights, strategic, political, and trade. The Reagan 

Administration has reviewed export controls with an eye toward 

reducing the regulatory burden on U.S. business while permitting the 

attainment of our foreign policy objectives. He have consulted with 

the President's Export Council, held public hearings around the 

country, and solicited public comment through Federal Register 

notices on the issues of foreign policy controls in general as well 

as on specific controls. These comments have been an integral part 

in the Administration's review of the Act.
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The Administration, in its proposed bill, offers certain changes in 

the foreign policy section of the Act. Before I discuss those 

changes with you, I would like to give you a brief overview of the 

wide array of foreign policy controls now in place:

Human Rights - Products designated as "crime control and detection" 

equipment are controlled to all countries except NATO, Japan, 

Australia, and New Zealand, to screen out those exports that could 

aid in violations of human rights.

Anti-terrorism - National security controlled items valued at S7 

million or more for military end users or uses, aircraft valued at 

$3 million or more, and helicopters over 10,000 pounds empty weight 

(except civil aircraft for scheduled airlines) are controlled to 

Syria and the People's Democratic Republic of Yemen to discourage 

actions in support of international terrorism. Libya and Cuba are 

also designated terrorism supporting countries, but are themselves 

already subject to more restrictive controls.

Libya - All items to Libya require a validated export license except 

food, agricultural commodities, and medical supplies. National 

security controlled items are generally denied except for those 

cases involving contracts entered into prior to March 12, 1982,
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where failure to obtain a validated export license would not excuse 

performance under the contract. In addition, previous controls on 

off-highway wheeled tractors, aircraft and aircraft parts remain in 

effect for Libya as well as terrorism and regional stability 

controls.

South Africa and Namibia - There remain embargoes on arms and the 

equipment to make them, in addition, we embargo to military and 

police entities U.S. origin items subject to export controls for 

national security, nuclear nonproliteration, and crime control 

purposes, as well as automotive vehicles, watercraft, parts and 

accessories, and tires.

Regional stability - specific commodities going to all countries 

except NATO, Japan, Australia and New Zealand (e.g., vehicles built 

to military specifications, equipment to produce military equipment, 

vehicles and explosives, as well as components for ammunition);

North Korea, Vietnam, Kampuchea, and Cuba - There is a general 

embargo on these countries, with limited exceptions, such as gift 

parcels valued at less than $200.
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USSR - Equipment and technical data for oil and 988 exploration and 

production that were under control prior to the December 30, ]981 

USSR sanctions, remain controlled. While licenses to export most 

equipment in this category are reviewed with a presumption of 

approval, applications to export technical data are reviewed with a 

presumption of denial. Truck manufacturing equipment for the Kama 

and HL truck plants is embargoed.

The Department of Commerce administers foreign policy controls in 

consultation with the Department of State. Under the Act, export 

controls imposed on foreign policy grounds expire one year after 

imposition unless renewed. Our annual report to Congress for 

renewal purposes allows the Administration and the Congress to weigh 

the need, utility and cost for each foreign policy control. Since 

the events and conditions which give rise to the imposition of 

foreign policy controls can change during the course of each year, 

however, I would like to point out that the Administration's review 

and modifications to tfose controls is actually an ongoing process, 

rather than only a one*-a-year effort.

In our annual review we attempt to minimize the burden of foreign 

policy controls on U.S. exporters. Consequently, following our last 

annual review we made changes such as modifying human rights and 

South Africa controls to sharpen descriptions and remove from 

control non-sensitive personal or general use items that have wide

foreign availability. We also removed the controls related to the
*

1980 Moscow Summer Olympics.

20-617 0-83-47
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Foreign policy controls are an instrument by which the President can 

attempt to exercise U.S. influence by means short of military 

action. The success of such controls should not be measured simply 

in terms of immediate modification of the undesirable behavior by a 

targeted country. Rather, foreign policy controls are directed 

toward other significant objectives, including:

(1) Deterring similar future actions;

(2) Mobilizing international support against the behavior of 

the target country;

(3) Extracting an economic cost from the targeted country; and

(4) Expressing political disapproval through non-military means.

Prior to imposing foreign policy controls, we seek to consult with 

Congress, industry, and foreign governments. In addition, we 

consider the following six criteria which are set forth in the 

Export Administration Act:

1.) The probability that the controls will achieve the foreign 

policy goal in light of foreign availability as well as other 

factors;
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2.) The control's compatability with other U.S. foreign policy 

objectives, including strategic interests and countering 

international terrorism, and with overall U.S. policy toward the 

country which is the proposed target of the controls;

3.) The reaction of other countries to the imposition or expansion 

,of such controls by the U.S.;

4.) The likely effects of the proposed controls on the export 

performance and competitive position of the U.S. in the 

international economy, and on U.S. companies' reputation as 

reliable suppliers;

5.) The ability of the U.S. to effectively enforce the corcrols; and

6.) The foreign policy consequences of not imposing the controls.

Mr. Chairman, current provisions of the Export Administration Act 

provide the president with the flexibility needed to impose foreign 

policy controls in furtherance of U.S. foreign policy objectives. 

Placing undue restrictions on the president's authority to impose 

foreign policy controls would only serve to limit the effectiveness 

of such controls.
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Your proposal, Mr. Chairman, would require us to determine thpt all 

six criteria in the Act, including foreign availability, have'been 

met. The Administration bill leaves unchanged the existing Act's 

provisions in this regard. The current Act does not specify, nor do 

I believe it should, that all of these criteria must be satisfied. 

Depending on the foreign policy goal being sought, the relative 

significance of any or all of these factors may change. For < 

example, we control all equipment designated as "crime control and 

detection" equipment to every country except NATO countries, Japan, 

Australia, and New Zealand, in order to screen out those exports 

that would aid in violation of human rights. Because it is an 

underlying democratic principle of this country to uphold and 

maintain human rights, factors such as foreign availability and the 

effects of controls on U.S. export performance are sometimes not 

determinative of the decision to impose foreign policy controls.

The same holds true for our anti-terrorism controls. While foreign 

availability is a major consideration in this instance, our primary 

goal is to ensure that no U.S. items may be used to enhance certain 

countries' capability to support terrorism. Certainly, terrorism is 

a problem international in scope and oar unilateral action may not 

solve it. But we choose not to associate ourselves with the 

activities of these regimes.

Moreover, I foresee great difficulty in developing sufficient 

evidence to "prove" that any of the criteria have, indeed, been 

met. In some cases, this must necessarily be a subjective judgment.
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This Administration recognizes that foreign policy controls may 

impose economic costs on U.S. businesses and may undermine their 

reputation as reliable suppliers. We share the Chairman's concern 

that a mechanism is needed to provide protection for existing 

contracts at the time of the imposition of controls.

Consequently, the Administration proposes to protect the sanctity of 

contracts in existence at the time the President imposes foreign 

policy export controls. Specifically, the Administration's bill 

would protect existing sales contracts, the terms of which require 

delivery within 270 days from the imposition of controls, unless the 

President determines that the overriding national interest requires 

that such exports be prohibited. This provision represents our 

commitment to minimize the burden on business firms arising from the 

imposition of foreign policy controls, while at the same time 

preserving the President's foreign policy flexibility. It is 

important to note that the Executive Branch has, in the past, 

protected pre-existing contracts from foreign policy controls. Such 

protection was extended when controls were imposed on Libya.

In contrast to the Administration's proposal, we believe that the 

contract sanctity provision in S.197, which does not allow for a 

Presidential override, unduly restricts the Resident's foreign 

policy authority.
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The Administration bill also contains a policy statement that makes 

clear that we must minimize the impact of these controls on existing 

contracts as well as on business activities in allied or other 

friendly countries to the extent consistent with the underlying 

objectives of the control.

Finally, Mr. Chairman, we cannot agree with your proposal to 

restrict imports of the products of a country upon which U.S. 

foreign policy export controls are imposed. To do so could have 

serious foreign policy repercussions. In addition, we believe that 

such a measure could infringe upon our GATT agreements.

I would now like to address the subject of short supply export 

controls.

Under the authority of Sections 3(2)(C) and 7 of the Export 

Administration Act of 1979 (KAA), the Department of Commerce may 

impose controls on the export of commodities "where necessary to 

protect the domestic economy from the excessive drain of scarce 

materials anu to reduce the serious inflationary impact of foreign 

demand."

The range of commodities the Department must consider for short 

supply controls is diverse—from grains, logs and other agricultural 

commodities to chemicals, metals, and other industrial materials. 

In determining whether to monitor exports pursuant to Section 7(b)
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of the EAA, or to apply short supply controls with respect to a 

particular commodity under Section 7(a), we conduct a thorough 

analysis of all relevant factors in consultation with other 

interested Federal agencies and other countries when appropriate. 

These factors include, but are not limited to, an assessment of

1) alternative domestic and foreign sources of supply,

2) transportation constraints which may contribute to 

an inequitable distribution of the commodity,

3) the extent to which exports affect domestic and foreign 

supplies and prices,

4) the general level of economic activity both here and

abroad (and specifically within the industries

affected), ^

5) in the case of raw materials, the contribution of the 

raw material cost to the overall price of the finished 

product,

6) any other influences on the price and supply of the 

commodity, including the effect on the domestic market 

of anticipated government actions with respect to export 

monitoring or controls,
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7) the probable impact of the imposition of monitoring or 

controls on those domestic industries which would be 

directly or indirectly affected, and

6) the probable impact of the imposition of monitoring or 

controls on our trading partners, including the 

possibility of retaliatory actions by other countries, 

and the effect of such controls on the reputation of 

the U.S. as a reliable supplier of commodities to the 

world market.

There are a variety of ways a commodity in potential short supply 

may come to our attention. Private citizens, industry associations, 

a Congressman on behalf of a constituent, or an industrial consumer 

of a commodity may contact the Department of Commerce with 

complaints of inability to obtain supplies. A sudden event, such as 

a military incursion in a nation which is a leading supplier of a 

strategic commodity, might prompt a review and/or action with 

res'pect to short supply controls. But more often, we are forewarned 

of potential short supply problems by industry specialists in the 

Department of Commerce and other agencies.
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Export Monitoring Mechanism

When monitoring is initiated, exporters of commodities in potential 

short supply ate required to submit data by commodity and 

dertination on actual exports, anticipated exports, and export 

prices. Inventory-holders of such commodities may also be required 

to submit comparable stock data.

The frequency with which reports are required is determined after 

reviewing the characteristics of the particular commodity market, 

including the frequency with which meaningful information becomes 

available. Monitoring reports, summarizing the information 

received, are published in the Federal Register with the sair.e 

frequency as the information is collected. In making monitoring 

decisions, an assessment is made of the adequacy of data already 

available, the importance of additional information obtainable 

through monitoring and other, less burdensome ways of obtaining 

needed additional data.

Export Control Mechanism

When actual short supply controls become necessary, they are usually 

administered by the establishment of quotas based on the historical 

pattern of U.S. exports. Such a system maintains O'ir traditional 

trading relationships, and assures an equitable distribution among 

our trading partners of those supplies available for export. Export 

control programs are tailored according to the commodity's current
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market structure, and the reason underlying the commodity shortage. 

Thus, no two short supply control programs have been designed 

exactly alike, even for those commodities subject to chronic 

shortages.

We feel the above mechanisms, and the criteria and procedures 

presently in place reflect the intent of Section 3(2) (c) of the 

EAA. Thus, we propose no change in either the short supply 

discretionary authorities or the manner in which -they are 

implemented. However, we do oppose the continuation of mandatory 

control programs and other so-called short supply provisions in the 

Act. Thus the Administration's bill proposes to delete sections 

7(c), 7{d)(l) and (2), 7(e), 7 (f) and 7(h) through 7(j). These 

provisions require that exports of Alaskan crude oil, petroleum and 

petroleum products, unprocessed western red cedar, and horses 

exported by sea be subject to controls. They also provide for a 

petition procedure relating to recycled metallic materials, and an 

exemption from short supply controls for barter transactions. The 

removal of these provisions is in keeping with the Administration's 

view that such provisions are redundant, and thus unnecessary.

Section 7(c)—The petition Procedure

This provision establishes a procedure whereby the recycled metallic 

materials processing industry (sometimes knows as the scrap 

industry) may petition the Department to either monitor or control 

the export of such commodities.
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During consideration o£ the Export Administration Act of 1979, the 

Administration opposed the adoption of Section 7(c) on the grounds 

that its provisions were redundant with the general short supply 

authority of the EAA. Our view remains that the general authority 

o£ the Act provides the President the flexibility needed to address 

any short supply issue, including shortages of scrap materials. 

Thi's, the Administration bill proposes that Section 7(c) be removed.

Section 7(d)—Crude Oil

The prohibition on crude oil exports in the EAA was imposed as a 

direct result of the oil enbargo in 1973, and was a reflection of 

the oil shortages experienced at that time. Consequently, section 

7{d) of the EAA, plus four other similar statutes — such as the 

Naval Petroleum Reserves Production Act, the Energy Policy and 

Conservation Act, ana the Mineral Lands Leasing Act, as amended by 

the Trans-Alaska Pipeline Authorization Act — restricted the export 

of crude oil to ensure adequate supplies for the U.S.

The Administration bill removes section 7(d), except for the 

paragraph within that section permitting the President to authorize 

exports of oil pursuant to a bilateral international oil supply 

agreement or the International Emergency Oil Sharing Plan of the 

International Energy Agency. The other statutes I mentioned 

previously would remain unchanged and require the control of crude 

oil exports.
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Section 7(h)—Barter Agreements

Section 7(h) provides an exemption from short supply controls for 
commodities exported pursuant to a barter agreement. Since the 
Secretary already has sufficient discretionary authority to permit 
such an exemption from short supply export controls, this provision 
is redundant.

Section 7(i)—Unprocessed Rei Cedar

Section 7(i) imposes a three year, declining quota on the export of 
unprocessed western red cedar harvested from State and Federal 
lands, with such exports prohibited after September 30, 1982. 
Removal of Section 7(i) is consistent with the Administration's 
objective of removing all mandatory export control programs from the 
EAA. Mr. Chairman, I note that your bi'll also removes section 7(i).

Section 7(j)—Export of Horses

And lastly, it is inappropriate that a provision such as 7(j), 
established solely for the purpose of ensuring against the 
maltreatment of horses transported by sea for purposes of slaughter, 
be included in the EAA. We are in favor of the humanitarian 
treatment of animals; we do not, however, believe that the EAA is 
the appropriate vehicle to accomplish this purpose. Therefore, like 
your bill, the Administration bill removes this section.
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Sections 7(e) and 7(f)—Refined Petroleum Products

Section 7 (e) of the EAA (the so-called Moakley Amendment) requires 

that exports of petroleum products be subject to licensing, 

irrespective of short supply criteria. It also requires that, other 

than exports made pursuant to quotas established by the Secretary of 

Commerce, any export license application which, if approved, would 

result in the shipment of over 250,000 barrels of a refined 

petroleum product to any country during a fiscal year be reported to 

the Congress. Once reported, such applications may not be granted 

for 30 days, providing Congress an opportunity to object.

While export quotas were in effect, administration of this provision 

resulted in very few submissions for Congressional review. When the 

quotas were lifted on October 2, 1981, the Moakley Amendment began 

to be applied to virtually all applications received. Thus, almost 

all export transactions were subject to a 30-day delay, thereby 

effectively precluding the U.S. petroleum industry from engaging in 

the world petroleum spot market. We view this provision as an 

unnecessary constraint on the petroleum industry at the present time.

In addition, we propose that section 7(f) be deleted from the EAA. 

That section is designed to exclude exports of petroleum products 

produced from foreign origin oil and refined in Foreign Trade Zones 

from export quotas. Because quotas have been lifted, section 7(f) 

is no longer necessary.
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The Department will continue to approach the issue of short supply 

export controls in an equitable manner, balancing our nation's role 

as both a major supplier and consumer of those commodities vital to 

our economic well-being. It is our intent to attempt the difficult 

task of nesting the challenges inherent in fulfilling that 

responsibility, with the continuing interest and cooperation of the 

Congress.

Finally, Mr. Chairman, I want to address the Anti-Boycott section of 

the EAA. The Administration Bill does not propose any changes to 

this .section of the Act. Many believe there are inconsistencies and 

overlap between the Ribicoff Amendment, which imposes tax penalties 

on those companies which comply with forei9n boycotts, and the EAA. 

He believe there must be a greater consensus between all interested 

parties before a legislative solution can be achieved.

That concludes oy prepared statement, Mr. Chairman. I will be 

pleased to answer any questions you may have.

Mr. OLMER. Thank you, Mr. Chairman. I would be pleased to re 
spond to any questions and, if you would like, I would answer Sena 
tor Proxmire's question regarding the McKinney amendment provi 
sions.

Senator HEINZ. Very well. Secretary Olmer, do you have a posi 
tion on the Office of Strategic Trade?

Mr. OLMER. Oh, yes, sir. I thought I made that abundantly clear, 
the administration opposes the Office of Strategic Trade and also 
opposed the proposed transfer of responsibilities for criminal en 
forcement from the Commerce Department to the Customs Service 
of the United States.

CONTRACT SANCTITY

Senator HEINZ. I would like to start with the issue of contract 
sanctity. It can be said, at least the administration recognizes the 
problem in that area or else you wouldn't have a provision in the 
bill, and I do salute you for recognizing the problem, even though it 
would have been hard to be blind to it.

My concern is, as I stated in my opening remarks, that there 
may not be much difference between current law and what you 
propose, because you do give the President an exemption from the 
contract sanctity provision, if he believes that failure to curtail 
such exports would prove detrimental to the overiding interest of 
the United States.
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Secretary Dam, why do you believe that that is a substantially 
stronger provision than existing law which, in my judgment, sets 
forth, essentially, that this is the reason for imposing foreign policy 
controls in the first place?

Mr. DAM. Senator, let me start off by saying that first of all, of 
course, there is no contract sanctity provision, except for agricul 
tural commodities in the law. So what this does is reflect the view 
that we need to protect existing contracts. At the same time, we 
recognize that there may be instances at sometime in the future 
where it would be unwise to absolutely tie the hands of the Presi 
dent. There has to be some kind of savings clause, and I think per 
haps in your question, you really implicitly recognize that. And if 
one does that, it is a question of how you draft that clause.

Now the criteria of section 6 are there and, while those are crite 
ria that have to be considered, they don't amount to an overriding 
national interest. What we are talking about is an interest that 
overrides all contrary interests. That would be necessarily a limit 
ed exception. It is simply the necessity of having some flexibility 
for situations that may arise in the future.

Senator HEINZ. Well, are you saying that under the current law, 
we would abrogate contracts for purposes other than overriding na 
tional interest?

Mr. DAM. Well, that depends on the definition. What we are 
trying to say by overriding national interest is some interest that 
goes beyond the requirements of the existing statute, that there is 
some sort of situation in which it is extremely important to cut off 
the operations of some facility in a country. For example, what 
comes to mind is the U.S. truck engine assembly lines that were 
used to produce trucks in the Soviet Union to carry troops to Af 
ghanistan. That would be a situation in which it would seem to me 
to be appropriate to consider cutting across existing contracts.

Now it is true that our proposal has evolved from a policy of this 
administration to avoid where possible cutting across existing con 
tracts. For example, when we extended the Libyan controls last 
year, they were designed in such a way so the extensions did not 
cut across existing contracts.

Senator HEINZ. I noted that point in your testimony, and clearly 
you are trying to be more sensitive to that problem.

Mr. DAM. But what we want to accomplish here is to put that 
concept in legislation, so that the necessary confidence exists 
among our exporters and foreign business communities as to the 
reliability of U.S. supplies.

So it is a balance that we have to draw here, it seems to me.
Senator HEINZ. You and Secretary Olmer do realize that the 

United States has, by virtue of a series of efforts, the most recent 
one being the Yamal pipeline case, earned itself the rubric of a 
very undependable supplier. This situation is continuing, nptwithr 
standing the fact that we have given iip on the Yamal pipeline sit 
uation. We are still today kind of being crossed < ff the list of pro 
spective bidders for projects that are originated by our European 
allies, because they are afraid. ''Why get mixed up with those fel 
lows. Who knows what they're going to do?" And when you get 
into a very expensive project, nobody wants to take a chance.

You are aware of that continuing problem.
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Mr. DAM. I am certaiiJy well aware that there is a potential dif 
ficulty there.

Senator HEINZ. I will send you the testimony of our last panel 
which dealt with this in great explicit detail,

Mr. DAM. While I recognize what you are saying about the pipe 
line, I think the problem is much broader. In fact, the circum 
stances that come most prominently to mind arise in areas that 
fall under national security controls, arising from a series of export 
control actions in the past which, I think, on the whole have been 
fully justified. We want to do something about the question of con 
tracts and that's why we have this proposal in the administration's 
bill.

Senator HEINZ. Let me ask you this. What would you say is a 
higher standard, a fundamental foreign policy objrct've of the 
United States or an overriding national interest?

Mr. DAM. I gave the example of the supply to Afghanistan.
Senator HEINZ. I understand the example. These are two stand 

ards, one you propose, another is one we use in other places. Which 
is a higher standard?

Mr. DAM. Oh, I am sorry. I misunderstood the question.
Senator HEINZ. For the purposes of a Presidential override of the 

contract sanctity provision, which would be a higher standard, a 
higher threshold for him to meet, overriding national interest or a 
fundamental foreign policy objective of the United States?

Mr. DAM. I would think overriding national interest would be a 
much more restrictive formulation. That is the intention. We have 
many fundamental foreign policy goals—one of our foreign policy 
goals is a strong export community, and we believe that that is an 
extremely important foreign policy goal. We are saying, however, 
that there has to be some kind of override.

Senator HEINZ. You, I am sure, have been lobbied rather strong 
ly by our allies who are very concerned about the precedent of the 
extraterritorial application of U.S. law. Do you believe that your 
proposal is going to meet their concerns?

Mr. DAM. I think it will go a long way, certainly, in meeting 
their concerns, because what we are declaring if this proposal is 
adopted, is a policy that will state our intent in applying export 
controls to minimize the impact en business activities in allied or 
other friendly countries. So it not only reflects our intent, it also 
puts it into law, reflecting the common view of the executive and 
legislative branches in that respect.

FOREIGN POLICY CONTROLS

Senator HEINZ. Let me move to the question of section 6, foreign 
policy controls, and how you and the Secretary, you, in particular, 
I guess, Mr. Dam, would react to some further thinking in that 
area.

Now if I understand your testimony, you like current law the 
way it is. You do not support the elevation of the set of consider 
ations to determinations that I proposed in my bill. That is correct, 
is it not?

Mr. DAM. That's right.
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Senator HEINZ. That is essentially, you understand, what we do, 
we take the existing set of criteria that have to be considered, and 
we elevate them to give them more importance.

Now let me give you a little of the thinking behind that. The 
report sent to Congress explaining the foreign policy controls with 
respect to the Soviet pipeline wasn't, sent to Congress until after 
the controls on U.S. foreign subsidiaries and licensees had already 
been lifted—that was 5 months after y~u imposed them.

My question is, do you think that that procedure was in keeping 
with current law and, if not, what do you suppose we ought to do to 
insist that you not only take these things into careful account, but 
that when the law says, as it does, that the President shall immedi 
ately notify the Congress and explain his actions in terms of these 
criteria in section 6, that, indeed, that just isn't something to be 
casually ignored?

Mr. DAM. I would like to defer with regard to the example to Mr. 
Olmer, who is handling the idministration end of it, but I would 
like to respond to the first part of your question.

Senator HEINZ. Well, it was Secretary Shultz, I believe, who— 
was it not—there was a little organizational change there, but if 
you want to yield to Mr. Olmer on that, fine.

Mr. OLMER. Maybe Mr. Olmer doesn't want to be yielded to. 
[Laughter.]

Mr. DAM. I was trying to handle my part of the problem. [Laugh 
ter.]

Mr. OLMER. I would be happy to try to respond, Mr. Chairman.
Senator HEINZ. Go ahead and try. [Laughter.]
Mr. OLMER. I am not a brave volunteer.
Mr. DAM. As I understand it, the question has to do with the cur 

rent law and the requirement of consultation. Now I believe that 
that requirement, strictly speaking, has been complied with. You 
may seek more in the way of reports, but I think that a meeting of 
the need in that area can be accomplished without going as far as 
you go in your bill, Mr. Chairman. I don't think we have to 
make——

Senator HEINZ. We can come back to this, but maybe what you 
can do is first, please go back and review the record, correct me if 
it is wrong in any particular, but I think you will find that no writ 
ten communication was received until the whole episode had been 
ended, let alone before it was begun. I think you will find there 
that the State Department does have rather explicit responsibil 
ities in this area, but much more importantly, what I would like

ou to come back at us with, if you recognize that, indeed, there
ias been a problem, I would like you to suggest what kind of 

chants might correct what was a very real problem.
Mr. DAM. I would be glad to review that situation, and we would 

be glad to supply an answer to the question.
Senator HEINZ. My time has expired, and at this point, I want to 

yield to Senator Lautenberg, who may have an opening statement.
Senator LAUTENBERG. No, I haven t, Mr. Chairman. I will wait 

for the others.
Senator HEINZ. Ail right then. Then under the "early bird" rule, 

Senator Mattingly is recognized.
Senator MATTINGLY. Thank you very much, Mr. Chairman.

/u-617 O - 83 - 48
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Mr. Dam, I am in agreement with the administration's decision 
to include a contract sanctity provision in its bill; however, in the 
United States we need a reliable policy, trade policy, export policy, 
that is consistent. How can we guarantee to our people in our coun 
try and to our suppliers, to the people that we are going to ship to, 
that we are going to be reliable, if the President is given the au 
thority, as he is in your bill, to "prohibit, to curtail export bids for 
reasons of national interest"?

Just answer that question.
Mr. DAM. First of all, we are seeking through the language we 

are proposing, to make major steps in the direction of restricting 
Executive authority in such a way as to give that confidence by the 
policy declaration and by the preexisting contract provision. Now 
those are major steps. Also, through the administration of the 
act—I mentioned the Libyan controls, and so forth—we are trying 
to make clear that we are not going to cut across existing con 
tracts.

I suppose at some point there has to be a tradeoff between abso 
lute prohibition of export controls which would not be in the na 
tional interest—I don't think very many people think we shouldn't 
have any at all—and trying to achieve that confidence. But we 
think we have made a major move in the direction of providing the 
confidence in the reliability of American exporters, which I share 
your view of as very important.

Senator MATTINOLY. Well, then we can be reliable, meaning we 
need a consistent policy, meaning that we need consistent language 
also that is understandable by us and by the people that we would 
ship to. Then why wouldn't we be wanting to use the same lan 
guage that we used in the sanctity of the contract in the commod 
ities legislation that we passed? Because it seems to me that when 
you drop your wording about national interest and we put in there, 
in the case of war or national emergency, what is the difference. 
Why can't we just have the same language?

Mr. DAM. That was certainly considered in the administration 
review, and what we wanted was the best language for indicating 
that it only would be in situations where there was really an over 
riding national interest, overriding all other considerations.

Senator MATTINGLY. I heard the overriding national interest and 
I have heard national emergency. What is wrong with saying na 
tional emergency—war or national emergency?

Mr. DAM. Well, because national emergency suggests there is 
some emergency in the nation, and there may be situations involv 
ing overriding national interests, which fall short of a national 
emergency.

Senator MATTINGLY. Then I would say, if you got west of the Po- 
tomac that most people wouldn't understand the difference, and 
that I would, probably, if you got to our trade partners, they are 
not going to understand the difference. I don't see why you can't 
come up with the same terminology for all of it. This is one reason 
why we have problems in our trade policy, is because the State De 
partment recommends one thing and the Agriculture Department 
recommends something arid the Commerce Department, White 
House, National Security Advisers, and keep on going down the 
list.
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It would seem to me it would be better for all parties, if we had 
one piece of language, and unless anybody can come up with some 
other better reasoning why what was passed last year, which is 
now law, shouldn't be used, it would seem to me that you ought to 
go back up and look at your reasoning in that area.

Mr. DAM. We certainly can look at it. I do feel though that it's 
been a steady trend in legislation, and in fact, there were quite a 
number of hearings on the subject during the 1970's to get away 
from national emergency language and——

Senator MATTINGLY. But national emergency——
Mr. DAM. That was not proposed by the administration.
Senator MATTINGLY. But could national emergency be also na 

tional interest, or would national interest include national emer 
gency?

Mr. DAM. I think that national emergency suggests that there is 
an emergency to the Nation, and I think we could have some very 
fundamental foreign policy interests, overriding national interests, 
which do not involve a nationwide emergency. Beyond that, I don't 
think that the watering down of the national emergency language, 
which seems to be implied, in what you are just now saying, is a 
desirable precedent for all of the other national emergency provi 
sions that are in the U.S. Code.

Senator MATTINGLY. Then you say the national interest is a wa 
tered down version of national emergency, which I would agree 
with too.

Mr. DAM. I beg your pardon. Excuse me.
Senator MATTINGLY. What you are proposing, the national inter 

est, is a watered down version of national emergency.
Mr. DAM. No, I would say it is a different concept.
Senator MATTINGLY. Well, I can see us debating this on the floor 

of the Senate. [Laughter.]
IMPORT RESTRICTIONS VIOLATE INTERNATIONAL OBLIGATIONS

In your next-to-the-last paragraph in your concluding statement, 
the last sentence, you said "Such import restrictions would have a 
detrimental effect on our trading relationships and would likely 
violate our international obligations under the GATT."

I know you are an expert on the GATT, and you understand the 
legalities of GATT. I would suggest that—have you studied that 
and come up with a definite answer? You just said in here, you 
termed it likely would violate the rules of GATT.

Mr. DAM. I can respond to that right now. The legal issue is, if 
you have import controls that are country-specific, involving im 
ports from the entire country, then under the provisions of article 
11 of the GATT and the supplementary restrictions of article 13, 
you have a quantitative or licensing restriction on the importation 
of any product of the territov^ of any other contracting party. So 
what you would be doing would he limiting or restricting products 
from the territory of a member o'i the GATT. That is the problem.

Now it may be that there are more limited ways to avoid that 
legal problem. In fact, we do have a company-specific penalty provi 
sions in pur own bill which would, only in the national security 
area, limit imports from a company that violates the national secu-
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rity regulations. And that is not, you see, for any product of the 
territory. It is much more limited, and, therefore, avoids the prob 
lem of quantitative restrictions in violation of the GATT.

So that is what we are referring to.
Senator MATTINGLY. I am not trying to nitpick you on words— 

yet—but it would be better to change that word from likely to 
would violate, then it does violate our international obligations 
under GATT, rather than likely. The reason—what I am getting at 
is people have a hard time understanding what we are saying 
sometimes.

Mr. DAM. The chairman's bill might be adopted, and then we 
would have to defend the legality of the provision.

Senator MATTINGLY. All right. I have heard it said, if we tighten 
the strategic controls lists, then we are signaling to the Soviets a 
smaller list of critical goods or technology that they should really 
find out about. Now is that sort of letting the cat out of the bag, 
sort of reaching or not? I am for making the list smaller, so we 
have fewer restraints, but when you take that massive list, and you 
narrow it down, and you have this highly restrictive list, then does 
it pinpoint with the Soviet Union to say, maybe we ought to be con 
centrating in that area?

Mr. DAM. Mr. Olmer, would you like to respond to that.
Mr. OLMER. Senator Mattingly, in some respects, I would almost 

wish we could encounter that sort of situation. We now, as you 
know, have well over 100,000 products on the control list, and when 
we talk about narrowing it, we are not talking about narrowing it 
to things you might fit in a shoebox, we are talking about eliminat 
ing the things from that 100,000, to something that is more man 
ageable. I don't have a number for you. There is no such number 
anyway in the administration. It is just a desire to rid that 100,000 
list, of things which don't make any sense.

NATIONAL SECURITY CONTROLS

Senator MATTINGLY. One other question, going back to the sancti 
ty of contract. Do you think the principles of sanctity of contract, 
has any place at all with regard to national security controls?

Mr. DAM. Well, the concept of national security controls—just a 
moment.

Senator MATTINGLY. You didn't answer the question.
Mr. DAM. The piinciples of contract sanctity do not really have a 

place in the security controls, when you consider what they apply 
to, because we are talking about something that would enhance, for 
example, the military capacity of the Soviet Union, and so I think 
that it's hard to see situations of that character. Now I am not 
saying that one can't come up with some illustrations. But as a 
general proposition, certainly, I don't think that would be a useful 
approach.

Mr, OLMER. Senator, it has no place in your desire <for clarity of 
language. I would like to be short and specific. It has no place in 
the national security section, and that is simply because when you 
recognize that the transfer of a particular product or technology 
would materially contribute to the Soviet military capability, then 
we would be, I think, asinine, if we permitted the existence of a
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contract to be the means by which that product or technology can 
be transferred.

Mr. DAM. Let me supplement that by saying that, particularly in 
the context of this bill, I don't think it has a place, because what 
we are trying to do here is build up a whole Cocom arrangement. 
So we will be acting in concert with our allies. And in that situa 
tion, it seems to me very unlikely that there is going to be that 
kind of a problem, if all of the countries will be agreeing that cer 
tain products are not desirable to be traded in, because of national 
security concerns. So we are not going to have a sudden decision by 
the United States, which would cut across a lot of contracts. That 
may arise, and if it does arise, it is because of the sudden realiza 
tion, perhaps, that there is something that is militarily critical, 
that had not been appreciated. But in general, we are trying to 
avoid precisely that problem.

Senator MATTINGLY. I see my time is up. I will come back to ask 
you a question on Cocom. I was not being facetious, when I referred 
to the terminology on sanctity of contract, but I think we ought to 
have a uniform language as much as possible, and I think it possi 
ble in this area that you all might want to look at that.

Thank you, Mr. Chairman.
Senator HEINZ. Senator Lautenberg.
Senator LAUTENBERG. Thank you very much.
Secretary Dam, Mr. Olmer, we have had a chance to meet before, 

and I look forward to our dialog.
Mr. Dam, one of things that you said in your remarks was that 

there was a fairly de minimis denial percentage, I think you said 1 
percent; am I correct—is that in terms of number of licenses ap 
plied for?

Mr. DAM. That figure, Senator, had to do with the percentage of 
denials as measured in terms of volume of exports compared to all 
exports.

Senator LAUTENBERG. That is revenue, that is the number of 
transactions. The number of licenses applied for. We are talking 
about prospective revenues.

Mr. DAM. It amounts to the dollar volume of the contracts.
Senator LAUTENBERG. What would that be in specific terms. You 

must have that. What is the total? That is very easy to calculate.
Mr. DAM. As I recall, it is slightly over $1 billion.
Mr. OLMER. If you look at manufactured exports, roughly, $150 

billion. It is a little more than that. We are talking about, Mr. Dam 
said less than 1 percent, it's less than half of 1 percent. You are 
talking about significantly less than $1 billion in -rxports that have 
been affected as a consequence of export denials for national secu 
rity reasons.

Senator LAUTENBERG. OK. Because underlying the testimony 
from each of you, I think there is a statement, at least certainly an 
assertion, that you want to see a strong export community. 1 think 
we are agreed on that, since, Of course, most of our business now 
depends upon our ability to export, and the debate doesn't center 
about whether we want to protect our national security or not. It is 
a definition of terms that make this syst< m work, ana at the same 
time protect chose things—the concern 'hat runs through here is 
one of the definition of what is critical, and we will have to leave
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that to other hands. And the other is how do we enforce the de 
nials or the process of licensing.

One of the concerns certainly is that, as Senator Mattingly said 
and others have said, and that is is the question of reliability of the 
American policy in terms of export business. Would you be con 
cerned if a foreign government purported to control the export 
practices of the U.S. company which is a licensee or subsidiary of a 
foreign corporation?

Mr. DAM. Well, of course, and that is one of the reasons we are 
proposing a policy declaration which would state that it is the 
policy of the United States to limit the extraterritorial effect of 
export controls.

Senator LAUTENBERG. Well, then, what if your foreign policy 
goals were in opposition to those of a foreign government where we 
have a subsidiary operating and want to do business and feel it is 
appropriate to do so. Is that a conflict that is unmanageable?

Mr. DAM. Well, there is a tension here, obviously, between trying 
to make export controls effective, avoiding subterfuges and circum 
vention on the one hand and trying to avoid anything that could be 
called extraterritoriality on the other. It is what you are pointing 
to. It is a problem of drawing a line.

Senator LAUTENBERG. Well, then it suggests that we, if possible, 
try to narrow the definition.

Mr. Olmer, you responded before by referring to the long list of 
products that are under review, 100,000, I think you said. How do 
you narrow these definitions, so it can make sense, because what is 
being proposed, as I see it, by the administration still leaves a 
fairly arbitrary character to things, the 270-day limit which seems 
to exempt things from review, and yet there is the kind of catchall 
amendment that said except if?

PROPOSED CONTRACT SANCTITY PROVISION

Mr. OLMER. The contract sanctity provision being proposed by 
the administration applies to foreign policy controls, not to nation 
al security controls. So the arbitrariness that you suggest exists 
with respect to the size of the list concerns itself not with foreign 
policy, but national security. If by arbitrary—and I would agree it 
is arbitrary—is meant people sit around and make judgments on 
whether or not a particular product or technology warrant control, 
there is no alternative that I have been made familiar with, or 
from my own personal experience would propose to substitute for 
attempting to come to grips with the size and dimension of the 
nature of the complicated world in which we live.

When this began 25 or 30 years ago, the United States was the 
repository of most of the technology that had military develop 
ments. We could unilaterally, to a great degree, effect the transfer 
or the prevention of the transfer of technology to the Soviet Union. 
We don't have that ability any longer. And the size of the dimen 
sion of technology is such that the list just keeps growing.

Senator LAUTENBERG. I am inclined to agree that the problem is 
not going to be product definition or that kind of thing. It is trying 
to comment in terms of what is the reliability of the commitment 
made by American companies to deliver on the contract that it has
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made. That is the thing that I think rattles the cage of all our busi 
ness partners. Somehow or other, I think one part of that, of 
course, is the enforcement of that which is stated, and the other is 
the definition of the rules. And I am concerned, for instance, what 
happens with a service contract— forgive the reference—a comput 
er service contract something that I think is of interest to this 
Nation as a whole, maybe even me specifically, but what happens 
when that process starts? Are we in a position that we could begin 
work and then have the administration come down, the President 
come down and say, "OK, this and that was clearly something that 
violates our foreign policy objective, and we are going to pull back 
on it"?

Mr. OLMER. Well, we, of course, have not written implementation 
to this kind of proposal, and that will be a very difficult task. Quite 
frankly, in the interagency debate leading ultimately to this pro 
posal, certain people voiced objection that it would be very difficult 
to define precisely all situations, and there might be situations in 
which contractors could have a continuing service arrangement. It 
would be very difficult to deal with. I am not sure as to how we are 
going to do it. We are giving it some thought, and we would be re 
quired, as you know, to draft the regulations for public comment 
and for implementation by the Department, once the act was put 
into force.

But it will be a difficult matter to deal with.
Senator LAUTENBERG. I think it will be difficult. Again, the ques 

tion of security of the arrangement. I am not now talking about na 
tional security. I am talking about the business security.

Mr. OLMER. Could I make a comment, Senator, regarding the re 
liability question? A lot of what the business community said in 
testimony before this community, as well as in meetings that I 
have haa both here and abroad is, I think, to a certain extent anec 
dotal in character. Surely, no one would deny that there has been 
an effect on the question of reliability of American businesses as 
suppliers, but I don't know the dimension of that effect, and I don't 
think anybody really does. We have seen a lot of talk about it, but 
I would point out that talk is generated largely since the Soviet 
pipeline sanctions.

If you look at the state of our regulations on the control of inter 
national trade, we have reached out extraterritorially many times. 
We would not be able to administer a program of export controls 
for human rights purposes, for antiterrorism purposes, for antiboy- 
cott purposes without affecting the question of reliability of the 
American supplier as a businessman. We simply couldn't do it.

The question comes in the opening remarks I made. You sort of 
have to bite the bullet. And you want to exercise leadership in 
areas which you believe are important to the national interest. We 
are going to have to pay the price for it. We are trying to limit that 
price to a rational extent, but there is going to be a price.

Senator LAUTENBERG. I agree with the general proposition that 
there are some risks and there are some tensions, and so forth, but 
the objective here is to reduce those to as few cases as possible and 
to permit our business community to get out there and aggressively 
pursue the business that results. Regardless of the character of 
those denied—the fact is, we are talking about a lot of jobs at a
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are denied whether it is only a $1 billion worth or whatever. I am 
not making light of that relatively small percentage, but it does get 
expressed in these amounts in the job area.

I see my time is up. Thank you very much.
Senator HEINZ. Senator Lautenberg, before I turn to Senator 

Proxmire, let me just say on the 270-day question you were asking 
our distinguished witnesses, my understanding is that the reason 
that was in the contract sanctity provision for agricultural prod 
ucts, is that has to do with the growing cycle, and the growing 
cycle of computers and computer contracts is not keyed to the sol 
stice or any other natural events that we have been able to get 
positive correlation on, and the question is a very good one. The 
answer doesn't fall into exactly that category.

Senator MATTINGLY. May I make a comment about the growing 
season? [Laughter.]

I think if Senator Lautenberg and myself, I think if we solved 
delivery times on equipment like that, you would think it was 
growing season; am I correct?

So you just can't conjure up one out of the back end of a ware 
house. [Laughter.]

Senator HEINZ. Senator Proxmire.

COST SAVINGS PASSED ON TO CONSUMERS

Senator PROXMIRE. Mr. Olmer, I asked before I left, a question 
for you, and I would like to see if you could answer me. Current 
law requires at least 75 percent of cost savings be passed on to con 
sumers before domestic oil can be exported.

Why are you recommending doing away with that provision?
Mr. OLMER. Well, what we are recommending is doing away with 

the Export Administration Act provision regarding the restraint of 
the export of Alaskan crude. The particular provision about 75 per 
cent cost savings is a provision that couldn't be met. We have no 
means of making any determination as to cost savings that would 
be——

Senator PROXMIRE. Well, the whole justification for selling Alas 
kan oil to Japan is that there would be a cost savings, and instead, 
we could bring in oil elsewhere to compensate for, and the argu 
ment is that cost saving that would come in from OPEC, or wher 
ever. Mexico, or wherever, that that saving should be passed on to 
the consumer. And the law provides that, and you would knock 
that out.

Mr. OLMER. Well, the several other acts of Congress that would 
prohibit the export of crude oil contain a requirement that the 
President make a national interest determination. And it is my 
judgment that that national interest determination embodies a de 
termination of consumer benefit. I would point out that there has 
been no decision by the administration regarding the export of 
Alaskan crude to Japan, much less an interest expressed by the 
Japanese to purchase Alaskan crude.

What we are trying to do is clean up an act that I think has been 
abused by tacking onto it all manner of things that don't belong in 
the Export Administration Act. And I again would point out that
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prohibit the export of crude oil, and each of them contains a re 
quirement that the President must make a national interest deter 
mination, if he decides to authorize the export.

Senator PROXMIRE. I would just like to do what I can, whoever 
the President is of the United States, to see that the determination 
is based on some kind of factual finding, and that he can show 
there is a saving and that saving—as I say that law provides that 
saving go to consumers.

If you can't establish that, it seems to me that would be a weak 
ness in any argument that we should export oil.

Let me ask you this: I understand from the testimony that over 
31 million barrels of Alaskan oil has been added to the strategic oil 
reserve. And that oil is pumped out of grounds in Alaska, trans 
ported to Louisiana and pumped underground?

Mr. OLMER. I don't have an answer for that, Senator. I will be 
glad to provide it for the record.

Senator PROXMIRE. Well, I understand that is the case, and it 
seems to me absolutely ridiculous. It would seem to me the oil in 
Alaska is just as strategic to us as if it were in Louisiana.

Mr. OLMER. It would be.
Senator PROXMIRE. We can lose Alaska, but we could also lose 

Louisiana. [Laughter.]
Mr. OLMER. I wouldn't want to do that. [Laughter.]
Well, there are times when I might feel that way, but——
Mr. Dam, testimony before the committee shows that while we 

prohibit certain exports to the Soviet Union, our Cocom partners, 
particularly Japan, make the sales. And the result is that the 
Soviet Union gets the technology; we lose the sales; the Japanese 
companies get the profits and further penetrate our domestic mar 
kets. And it is a vicious cycle.

COCOM NEEDS TO BE STRENGTHENED

Can we agree that Cocom is pretty much of a joke at present and 
that it needs to be greatly strengthened?

Mr. DAM. I would certainly say it needs to be greatly strength 
ened, and I think we are getting a good consensus among our allies 
on that. There was one high-level meeting, and a good deal of work 
is being done, and another high-level meeting at the end of this 
month to work on that objective. And of course, we underscore that 
objective in our draft proposal.

Senator PROXMIRE. Let's be specific on that as much as we can. 
How much funding? How much upgrading of staff? What kind of 
Cocom do we want specifically?

Mr. DAM. Well, we certainly want to do those things. That is 
what we are talking about. We have not had an agreement on the 
exact number of staff, for example, but that is an objective, I agree 
with you.

Senator PROXMTRE. Right now it is very, very small, isn't it?
Mr. DAM. Yes, indeed.
Senator PROXMIRE. How big is it? How many people do they have 

working for Cocom?
Mr. OLMER. There are two people, Senator, provided by the——
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Senator PROXMIRE. Two?
Mr. OLMER. Two people provided by the United States and a di 

rector, who is provided on loan from the Italian Foreign Ministry.
Senator PROXMIRE. So there are three people, altogether?
Mr. OLMER. A minimum of three people.
Mr. DAM. I am informed that the Secretariat is high as 110 

people.
Mr. OLMER. I referred to people from the United States, Senator.
Mr. DAM. Excuse me, under 10.
Senator PROXMIRE. Under 10. It could be three.
[Laughter.]
Mr. OLMER. It could be one
Mr. DAM. Senator Proxmire I completely agree with you that we 

have to strengthen Cocom. Tr T<> is no question about it.
Senator PROXMIRE. Agair ,, v/uuld be helpful if you could give us 

as much specific detail as you can, because the rhetoric is fine, but 
Cocom is right at the problem we have here. I think we all agree 
that we have to restrain the technology sales to the Soviet Union, 
and we have to find a way of getting cooperation.

Mr. DAM. Could I add a bit? We should know more after this 
meeting at the end of April. On the other hand, we have to recog 
nize that the real manpower is in the national agencies, and all the 
people in the -world in a Cocom international Secretariat won't 
make any difference, unless we can get that consensus from our 
allies.

Senator PROXMIRE. I couldn't agree with you more, and that 
would be my next question. How much hope is there that we can 
get Cocom members to agree to a common policy with teeth?

Mr. DAM. I think we are making a lot of progress on that. I don't 
know whether Mr. Olmer would like to comment on that.

Mr. OLMER. We are making some progress. We have worked at it 
very hard over the last 18 months, and we have achieved some spe 
cific results that are to be applied.

Senator PROXMIRE. Such as?
Mr. OLMER. I would rather not discuss them openly, but I would 

be happy to talk to you privately about them, Senator. But in gen 
eral, we have seen agreement reached on expanding the control of 
certain new technologies that we believe need to be placed under 
control, and it took a lot of argumentation. It took a lot of time for 
us to develop a case, but we seem to have reached agreement 
within Cocom, and we think that is to be applauded. It is going to 
be a very effective contribution. On the other hand, we have not 
had as great a degree of success in other elements of arguing for 
additional controls on certain technologies.

PAYING COST OF JAPANESE DEFENSE UMBRELLA

Senator PROXMIRE. Secretary Dam, do we have any real leverage 
with the Japanese here? Don't we pay the costs of their defense 
umbrella, and shouldn't we say, if they insist on selling technology 
to the Russians that we would reduce that defense umbrella for 
Japan?

Mr. DAM. Well, the question of the defense umbrella with Japan 
is a rather complicated one. Thus far, we have been working with



them toward improving their defense capability. Now they have 
added to their defense budget quite substantially, to the point 
where they have basically no increase in other governmental ex 
penditures, and we all know what kind of debate one gets into in a 
country when one gets into a question like that. They have agreed 
to provide, under a definition of rules and missions, protection of 
the in air and sea lanes out to 1,000 kilometers—it's either kilome 
ters or miles—and we believe we are making progress on that. We, 
of course, have an interest in the Pacific. Our fundamental interest 
is to protect the interest of the United States of America. And that 
is the reason we have forces in the Pacific. So that I think we 
might be in danger of cutting off our own nose, if we were to say 
that because the Japanese did something we didn't like, we were 
going to withdraw from that part of the world.

Senator PROXMIRE. Yes, but the disparity is perfectly enormous 
in relationship to gross national product. The Japanese provide 
what, 1 percent or less than 1 percent?

Mr. DAM. It is on the order of 1 percent. I don't have it in my 
head.

Senator PROXMIRE. One-sixth of what we do. We provide 6 or 7 
percent. We provide so much more in this country. It seems to me 
we would have a strong argument. I appreciate your position. After 
all, it is important for us to keep Japan free of the Soviet Union, as 
it is for Europe, but it still seems to me we should have some lever 
age.

Mr. DAM. I do think that the new Japanese Government under 
stands the problem and has shown a willingness and intention to 
increase their defense capability.

Senator PROXMIRE. Thank you.
Senator HEINZ. Senator Proxmire, thank you very much.
I would like to come back to sanctity of contracts for a moment. 

As has been pointed out, we have a law, part of the Commodity Fu 
tures Trading Commission legislation that provides for a 270-day 
period of sanctity of contract for agricultural products without any 
saving clause to the President; isn't that right?

Mr. DAM. It has the clause Senator Mattingly was referring to 
involving the national emergency.

Senator HEINZ. Yes, but it doesn't have the rather lower stand 
ard that you have in your administration bill, namely, overriding 
national interest.

Mr. DAM. That is partially correct. It's a different standard. It 
refers to different kinds of situations.

Senator HEINZ. I understand. Now my further understanding is 
that the administration did not oppose that amendment in Con 
gress; am I correct?

Mr. DAM. The administration signed the statute.
Senator HEINZ. Yes, but I am also told that the administration at 

no point ever expressed verbally or in writing their opposition to 
that proposition.

Mr. DAM. I am not entirely sure about that, because it was of 
fered and passed unanimously within about 2 minutes, as I recall- 

Senator HEINZ. Well, it was in legislation that went to confer 
ences. You had plenty of time to consider it before it got actually to 
conference.
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Mr. DAM. I would have to review the record on that. I am not 
certain.

Senator HEINZ. I wish you would. I don't think we have a sancti 
ty of contracts provision in this legislation. Obviously, you want 
something in there.

I think we can achieve a consensus probably on something that 
is a little stronger than what you have got, maybe not go as far as 
some of us may want, but I think it is going to be a little stronger, 
and we urge you to work with us on that.

Mr. DAM. I would be pleased to do that.
Senator HEINZ. Let me turn to foreign policy controls. In your 

discussion with Senator Proxmire, you were talking about Cocom 
and the effectiveness or ineffectiveness of it. Cocom, for the most 
part, has to do with the implementation of national security con 
trols on exports. We do, by contrast, consider foreign policy export 
controls to be a part of the President's foreign policy arsenal and 
have used these kinds of controls, as you documented in your testi 
mony, repeatedly over the past few years from—everything from 
human rights violations to the invasion of Afghanistan and the 
military crackdown in Poland, and so forth.

Can you envision a time when foreign policy controls are made 
mu) f'laterally, perhaps even administered by Cocom, so that they 
are more effective?

MULTILATERAL FOREIGN POLICY CONTROLS

Mr. DAM. Let me break that down into two parts. First, whether 
I would basically find them made multilaterally, and then I'll go——

Senator HEINZ. Or more multilaterally.
Mr. DAM. I could conceive of that happening in some particular 

areas under the framework of the United Nations or something of 
that character—in the human rights area, or with respect to apart 
heid or something of that character. I wouldn't think that we 
would want to promote organizations whose sole purpose was to 
control international trade. Therefore, I think——

Senator HEINZ. I used the term, "allies," by which I mean NATO 
allies and Japan.

Mr. DAM. I think in certain areas that would be a good idea. As a 
matter of fact, we are now working with our allies on the whole 
question of what our policy should be toward the Soviet Union on 
East-West trade. But I have to tell you that many of our allies 
object to the notion of expanding Cocom for that purpose. I think 
it's putting the cart a little bit before the horse to leave you with 
the idea that we need a new organization. I think what we need is 
a common policy. Once we have a policy, we have the manpower in 
the NATO governments to administer the controls.

Senator HEINZ. Let me ask you about a common policy. To what 
extent have you found that our allies are willing to make conces 
sions to help us, help coordinate with us when we impose foreign 
policy controls?

Mr. DAM. Perhaps, the historical examples of that could be given 
by Mr. Olmer. But that is one of the things that is being discussed 
right now in a number of studies that are being carried on as a
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result of some arrangements that were worked out last fall at the 
time that the pipeline sanctions were lifted, that included studies 
within the OECD, and within the NATO. There are other diplomat 
ic contacts being make working toward such a common policy. And 
there are a lot of difficulties in arriving at that common policy, but 
I do think we are making substantial progress. We will know more 
when these studies are completed.

Senator HEINZ. But in sum, I gather you have a long way to go, 
even on something so modest as getting our allies to promise not to 
take advantage of future U.S. foreign policy controls, just to garner 
more exports to the Soviet Union or some other export market.

Mr. DAM. I wouldn't put it quite that way, but I do agree that we 
have quite some distance to go. I don't think they are trying to con 
sciously take advantage of our export controls. I think there is an 
honest difference of opinion about how important——

Senator HEINZ. Would the Caterpillar——
Mr. DAM [continuing]. The controls would be——
Senator HEINZ. Would the Caterpillar Tractov Co. agree with you 

vis-a-vis Komatsu?
Mr. DAM. I certainly would agree with them that the Japanese 

have benefited by the controls.
Senator HEINZ. My question is not whether you would agree with 

them, but whether they would agree with you.
Mr. DAM. What I was saying was that, obviously, where there is 

a difference of view—and we impose controls, but our allies do 
not—firms in those countries will have an advantage. All I was 
suggesting was that there was nothing particularly pernicious 
about the individual companies. What they are doing is trying to 
sell their product, and what we would like to do is get a common 
policy, so these incentives are not there.

Senator HEINZ. It sounds like we have a ways to go, though. Sec 
retary Olmer.

Mr. OLMER. Cocom would not be the place in which foreign policy 
controls should be or could be administered. There would be, I be 
lieve, no support for that, even if the United States were to ad 
vance such a policy. Second, there has been an expression of sup 
port for U.S. foreign policies, more specifically, regarding the 
Soviet complicity in the events in Poland 1 year ago. The NATO 
Council of Ministers joined with the United States in a very strong 
expression of condemnation for Soviet complicity in that area, and 
the European Community did impose certain restraints on the im 
portation of goods from the Soviet Union, and most recently, I be 
lieve, considered whether or not the restraints should be continued 
and agreed that they should be continued, and that it was an inap 
propriate time to lift them. They didn't agree with the full extent 
of controls that our Government imposed 1 year ago, but they did 
agree that certain measures were necessary.

Senator HEINZ. I would like to turn now to a question of consul 
tation and quick notification to Congress with respect to the kind 
of considerations set forth in section 6.

The current law reads in part,
Whenever the President imposes, expands or extends export controls under sec 

tion,—Section 6, Foreign Policy Controls—"the President snail immediately notify 
the Congress of such action and shall submit with such notification a report specify-
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ing the conclusions of the President with respect to each of the criteria set forth and 
the nature and result-' of any alternative means attempted under subsection (d) and 
the reasons for proposing to expand a control without attempting such alternative 
means. And such report shall also indicate how such controls would further signifi 
cantly the foreign policy of the United States," et cetera, et cetera.

NOTIFICATION TO CONGRESS 5 MONTHS LATE

Now do you take that to mean that the moment the President— 
and not later than the moment the President proposes to expand 
export controls that he shall submit a written report detailing the 
kinds of things that have to be considered under current law, or 
under our legislation determined? Is that what you take that to 
mean?

Mr. OLMER. Well, you have got me at last, Senator. [Laughter.]
If by at the moment, you mean at the moment his order goes 

forth, then I would say, no, I don't interpret the statute that way. 
If you mean that the administration should make every effort to 
notify Congress as soon as possible, I would agree that is so re 
quired.

Senator HEINZ. The statute reads "every possible instance shall 
consult with the Congress before" not every possible effort to 
report to the Congress later. That's not the way the statute reads.

Mr. OLMER. Well, I suppose we would then get into a semantic 
construction of what means at the moment.

Senator HEINZ. What does the word "whenever' mean? It means, 
among other things, contemporaneously, doesn't it, in this con 
text? I don't see why there is an argument about it. I just 
want to be——

Mr. OLMER. It says immediately.
Senator HEINZ. Immediately notify the Congress.
Mr. OLMER. Well, let me say that the Congress was immediately 

notified. The report to which you refer, came 5 months later, for 
which apologies were tendered and should have been, but the fact 
is that the Congress, both the House and the Senate were notified 
almost immediately—or if you allow me a little flexibility in the 
term "immediately," were immediately notified. And I personally 
testified on several occasions, and the testimony is a matter of 
record, as to what the administration did. And staff offered to come 
up and brief staff of the Senate and the House on several occasions, 
and did.

Senator HEINZ. Secretary Olmer, that is quite right, but that is 
not the question—at least not answering the question I am trying 
to pose, which is this: The statute says you shall immediately 
notify and shall submit with such notification a report.

Now, I agree you have apologized for getting it down here a little 
late, 5 months. But just so we are clear on the meaning of the stat 
ute, don't you understand that the statute says that the report 
shall come with the notification, or not?

Mr. OLMER. Well, I agree that we were in arrears in not submit 
ting a report.

Senator HEINZ. I see we will have to submit this to higher au 
thority.

Mr. OLMER. No, I said that at the beginning. We should have 
submitted it earlier than we did.
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Senator HEINZ. I'll say.
Mr. OLMER. But notification verbally and in writing was pro 

vided.
It isn't as if to suggest that you were caught unawares as to what 

the President had decided and when he decided it.
Senator HEINZ. Secretary Olmer, just so I—and I do think we un 

derstand that you are trying to make the best of what could have 
been a much better situation, but I can't believe there is any dis 
agreement over the plain ^nglish of the existing law. I understand 
that you want to try anu protect what has been done from criti 
cism. I am not trying to criticize you for the very late submission of 
the report. That's not the point. The point is, how are we going to 
do it in tne future? More importantly, the whole question is, before 
people jump in feet first to using foreign policy controls, what guar 
antees do we, as legislators, to our constituents and the people we 
all serve, including you, have that there is a thoughtful process 
which docs make careful considerations and in some sense will 
meet the test.

Government should provide a stable and predictable set of rules under which 
trade can take place, individual and corporate initiative as soon as possible from the 
uncertainties inherent in the ad hoc exercise of government authority. George 
Shultz, 1979.

That is what we are trying to establish here, is some more cer 
tainty, more predicability, more care.

In the time limit, let me just go to the last issue, which is import 
sanctions. Now your bill does provide new authority for import 
sanctions, their imposition against the violator of the Export Ad 
ministration Act; is that correct, Mr. Olmer?

Mr. OLMER. Yes.
Senator HEINZ. My bill contains a similar, albeit it different pro 

vision. Since the introduction of my bill, it's been suggested that 
the provision should be extended to Cocom violations as well. 
Would you support that?

Mr. OLMER. No, sir. I would not, because—I pointed out that 
Cocom is a voluntary organization. We have an ability to influence 
the conduct of Cocom affairs, but it isn't an ability without any 
limitations. If we were to impose a legislative requirement of that 
character, I think that it would run the risk of losing Cocom, and I 
think the membership is more important than the issue added by 
that part.

APPLYING IMPORT SANCTIONS

Senator HEINZ. Now under the provisions of your bill, do you 
intend to have your import sanctions apply to both national secu 
rity control and foreign policy control violations?

Mr. OLMER. National security only.
Senator HEINZ. And also do you intend to apply it to foreign com 

panies violating our regulations, that is, largely by illegally export 
ing, or also to U.S. companies that don't comply?

Mr. OLMER. I think I had better be very careful about the answer 
I give. I hope that is not a change. Could you repeat the question?
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Senator HEINZ. Do you intend it to apply to foreign companies 
violating r; L regulations, that is, largely by illegally exporting, or 
to U.S. companies th t don't comply?

Mr. OLMER. Well, we will have to have a means of acquiring ju 
risdiction over the offender. I mean, in order to impose a penalty, 
you presuppose having jurisdiction. So the connectivity would have 
to exist between the company—you say a foreign company could be 
a subsidiary of the U.S. corporation. It could be a company that is 
a licensee or that has acquired U.S. technology for further export. 
So I think the answer would be, both situations would be contem 
plated, but the regulations, of course, are yet to be written.

Mr. DAM. The language provides that whomever violates our na 
tional security control may be subject to controls on the importa 
tion of its goods or technology to the United States. I think this is 
another instance in which the regulations will have to be more spe 
cific regarding exactly who might be caught in the net of this pro 
vision.

Senator HEINZ. Now you object to the provision in my bill, at 
least the way it is drafted, that directs the President to apply 
import controls against any country in which foreign policy con 
trols have been imposed, even though we don't require across-the- 
board prohibition of imports from that country. We don't require, if 
you will, a kind of a mirror imaging of the export controls or the 
import controls. So there is a lot of flexibility there. And I am a 
little puzzled that you think it is too strong a sanction. Frankly, 
the goal in having that kind of provision in legislation is to try and 
get a balance between the penalties that people pay here. Right 
now when it's export controls, we all know who pays the economic 
price. It is the American worker. It is the American company. 
When imports are affected, it clearly is for the most part somebody 
else.

And I am, I suppose, puzzled by the fact that if import controls 
which hurt foreign businesses is too strong a sanction, why should 
export controls, which hurt U.S. businesses, be such a ready foreign 
policy tool?

Mr. DAM. First of all, Senator, the way your bill was drafted has 
led us to certain conclusions as to how it would be applied because 
it says whenever the authority is applied to exports the President 
shall prohibit all imports subject to such exemptions as specified, 
and the technologies that the President may proscribe. So the 
President may be able to carve exceptions out, but he basically 
would have to shut off imports from the whole country if, for exam 
ple, he was imposing crime control restrictions or——

Senator HEINZ. That's not exactly the intention. You may be 
technically right that it may be interpreted that way. Let me put it 
to you in a different way then. Would you have any objection to 
statutory language that said to the extent that export controls are 
placed on a country an equivalent amount of import controls will 
be applied as well?

Mr. DAM. I don't know exactly how that would work. In the ex 
ample I gave of crime control equipment and so forth, there would 
be a lot of practical problems. If what you're asking is, would we 
object to presidential discretion to impose import controls——

Senator HEINZ. I'm going a little further than that.
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Mr. DAM. You're going further than that. I think that one would 
have to consider how that would actually work because I just don't 
see how the equivalence test would work in many situations.

Obviously if you're talking about the kinds of controls we impose 
on Libya and on North Korea and so forth, that's one thing. But if 
you're talking about all these other controls, say with regard to nu 
clear proliferation, I don't know exactly what we would do on the 
import side.

I think it would have to be a much more detailed provision. We 
would be glad to look at that with you, but our general view was 
that it wasn't wise to do this in the area of foreign policy controls 
because it sort of lays down the gauntlet to other countries. It's 
hard now to get them to share the general foreign policy objectives 
in some of these areas without then hitting them with the import 
controls too. Plus the fact, as you say, it just doubles the burden on 
businesses because it not only hits the exporters but it also hits 
those countries providing imports. So it's kind of a double 
whammy. And while I understand the motivation of getting away 
from the export control psychology and perhaps making it a little 
bit more undesirable in some cases to impose the export controls, it 
does have other deleterious effects.

Senator HEINZ. It might make it less necessary to impose quite 
as much in the way of export controls by virtue of also having an 
effect by imposing some limited import controls and therefore hurt 
U.S. exporters a little less, if you will, spread the burden around a 
little more evenly.

I think I sense a willingness to try and work something out, but 
my time has expired and we can have some discussions on another 
occasion.

Senator Mattingly.
Senator MATTINGLY. Thank you, Mr. Chairman.
The subcommittee received testimony before about some Cocom 

members having exported items under the Cocom list to control 
countries without seeking prior Cocom approval. You just got 
through saying that the United States has limited authority in 
what it could do.

What has been or could be our response to a Cocom violation like 
that?

RESPONSE TO COCOM VIOLATION

Mr. OLMER. Well, one of the efforts we have underway in our ne 
gotiations in Cocom right now is to harmonize the enforcement 
mechanisms among the Cocom members. There is no unanimity. 
There is in fact relatively little similarity in the way in which 
many Cocom countries enforce Cocom regulations.

I point out again that Cocom u a voluntary organization. People 
adhere to Cocom regulations because they believe it's in their inter 
est.

My concern about legislating Cocom or certain provisions of how 
Cocom should be managed is that it might lose some of the Cocom 
membership. So the degree of influence we have over Cocom 
member states is in convincing them that it is in our mutual inter-
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est to obey the restrictions. Until and unless they do, we have rela 
tively little influence and authority over them.

In some cases, Senator, they are dependent—particularly Cocom 
countries—on U.S. technology and we would have some influence. 
As I pointed out earlier, that's getting to be the case less and less.

Senator MATTINGLY. Well, what value is it then?
Mr. OLMER. Well, because most of the time we find——
Senator MATTINGLY. It sounds like the IMF. We've got everybody 

running around and there's no way we can control them and what 
do we do with the IMF.

Mr. OLMER. Except that by and large Cocom states do adhere to 
the regulations. I shouldn't say by and large. It's by far the excep 
tion that they do not and I would point out that we appreciate that 
very much. It's a question of common recognition of mutual objec 
tives.

Senator MATTINGLY. Are strong letters sent out with a harsh 
letter to follow or something?

Mr. OLMER. Not everyone agrees with U.S. interpretation of what 
is high technology and I would have to say I don't agree with U.S. 
interpretation of everything in our high technology list. I don't 
want to put myself in a section because I don't happen to agree 
with it. In that respect, I can see that we've got to do a better job 
of limiting this to what truly is high technology and convincing the 
Cocom member states that the residual really will impair their 
own national interest.

Senator MATTINGLY. I would say the high technology probably 
permeates our trade policy in this country going back to what Mr. 
Dam said about having a common policy, talking about being spe 
cific or more clarity, all those words are words that really apply to 
what we're trying to get at here in having something definitive and 
that's just a little bit off the subject, but we don't have a definitive 
trade policy in the United States. We're going to get one.

Mr. OLMER. I'm with you, Senator.
Senator MATTINGLY. Great. Well, you just stick with me because 

we're going to have one and it's going to be understandable. A lot 
of people have suggested the need to limit our export controls so 
that they do not extend beyond our own shores. To what extent 
would such a provision be an incentive for U.S. businesses to move 
their operations overseas to escape our export control provisions?

Mr, OLMER. I think that it would be an incentive for them to 
move offshore. I think that's one of the reasons that in the whole 
area of conflict of jurisdiction we find it necessary to apply some of 
our own laws beyond our own shores in order to reach out and 
obtain jurisdiction over U.S. companies and subsidiaries and licens 
ees and so on.

Senator MATTINGLY. Just to come back for just a general state 
ment about myself. I know we talk about the pipeline sanctions 
and we talk about reliability, and when we look at—whether it's 
been the export changes on the agricultural shipments to Russia, 
agricultural policy, cr we look at the pipeline issue or we look at 
the multiagencies here in the United States handling trade policy, 
I think all that points up to the problem that we need to, as you 
now agree—that we need a real common, understandable, clear 
policy, and I think through this administration and a bipartisan
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effort that we should be able to get one. I think the people of our 
country deserve one. Thank you.

Thank you, Mr. Chairman.
Senator HEINZ. Thank you, Senator Mattingly.
Senator Lautenberg, do you have any questions?
Senator LAUTENBERG. Just a couple things, Mr. Chairman, if I 

might.
I think the continuing discussion about Cocom places us in a po 

sition that perhaps we can't support. I think an integral part of the 
administration's recommendation is that we encourage the call for 
negotiations to upgrade and coordinate Cocom and I think what 
we re talking about is a bit of a toothless tiger, and I'm surprised 
that as we have these discussions that we see the weaknesses of the 
process and, again, admittedly it's a very complicated thing—that 
it becomes one of what I think is the major elements of the devel 
opments of the administration's recommendation.

Aren't we, if not wasting a lot of time, I think the effort should 
be continued—I think it borders on the hypocritical, if you'll for 
give me, if we have three people or less doing the coordination, and 
I recognize there are other agencies involved there, and also we're 
often at cross purposes. Our allies' view of what might be an appro 
priate response to an action by the Soviet Union or its affiliates is 
quite different than ours, and there is an aggressiveness about 
business coming out of other countries that I think sometimes 
makes us No. 2 in the race.

I just wonder why we're placing it, as I see it, the amount of em 
phasis that we do in the administration's recommendations on 
Cocom?

Mr. DAM. Well, because, Senator, I think the question is what is 
the alternative? What we want in the area of militarily critical 
high technology is to have a situation in which that technology 
does not go to the Soviet Union.

Now if we try to do it alone accomplish the job. We have to con 
vince our allies. We haven't over the years been entirely successful 
in doing that.

As Mr. Olmer testified, on the whole, it's worked pretty well. But 
there are some marginal areas in which, whether it's because a lot 
of jobs are involved or whether it's because of a difference of view 
about the technology or whether our own lists are outmoded and 
don't reflect the current technological situation, there are disagree 
ments.

Now we would like to strengthen Cocom, but the important thing 
is not Cocom as an organization; it is agreement upon what it is 
that's going to be controlled because controls are carried out by the 
national governments in any event.

Senator LAUTENBESG. I think, Mr. Olmer, didn't you bring that 
piece of sophisticated technology the last time you appeared before 
this committee from Radio Shack?

Mr. OLMER. I brought, on one occasic; at any rate a set of 
"Speak and Spell" toys, sold by Texas Instruments.

Senator LAUTENBERG. It was very helpful to me by the way.
Mr. OLMER. And it's made in, I think, seven different languages 

and it has a microprocessor embedded within it. There are no con 
trols on the export of that toy, but if it should break down ; nd if a
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consumer or a consignee in one of those seven Cocom countries 
wanted to obtain a replacement part, he would need a license to 
have it exported from the United States to that Cocom country, 
and I think that that's not——

Senator LAUTENBERG. And the transshipment of something like 
that changes the character measurably and its ridiculousness was 
very helpful to demonstrate the point. Things that are declared 
technologically significant are often obsolete in this country. You 
talk about some computer technology—I remember one that came 
on the scene in 1965 and you can't give away that equipment 
today. But, again, before we get too far off the point here, the 
Cocom thing—and again, I recognize the difficulty, but I just think 
we have to pursue that if it's going to be an integral part of this 
recommendation. Otherwise, I think we ought to abandon Ihe 
notion that that gives us any sense of comfort or relief and, again, 
more often, I think we're at cross purposes in trying to do business 
than we are in the kind of bilateral thing.

RESPONSIBILITY OF ENFORCEMENT OF LICENSE RESTRICTION

In terms of the enforcement side of things, Mr. Olmer, enforce 
ment of license restriction, the testimony that I remember having 
heard here last time raised some question about the Commerce De 
partment's ability to provide the enforcement, and I don't remem 
ber you vigorously defending your Department's ability to do it. 
Customs seemed to be better structured for it and so forth.

Your recommendation on that, I assume, is the status quo and 
you don't see a way to improve that or change it in any way.

Mr. OLMER. I don't think that there should be any adoption made 
of Senator Heinz' proposal and Senator Nunn's proposal that would 
transfer legislative responsibilities from Commerce to Customs.

I do think that we need to work better as two agencies to assure 
there are no discontinuities in the way in which we go about our 
respective missions. There are differences between us in the kin 1 of 
responsibility we have. I point out that the Commerce Department 
has had a criminal enforcement responsibility for a long time. Long 
before the Customs Services of the United States ever heard of the 
Export Administration Act, the Department of Commerce was 
making an effort—some would say not as vigorously as required— 
but others would say that an effort was being made to apply the 
enforcement authorities available to it.

I think that we have to work administratively to develop an ap 
propriate memorandum of understanding and there may be areas 
that suggests itself to legislation in which we will work with you 
over the coming months . But basically, we believe the responsibili 
ty belongs in the Commerce Department for the enforcement of the 
act and it's the only agency in the Government that has one mis 
sion relative to enforcement and it's not going to change next week 
to control drugs and it's not going to change the week after to be 
concerned with illegal immigration. It has and will remain purely 
and simply enforcement of the Export Administration Act. I think 
we're doing a hell of a good job of beginning to put into place an 
organization to do just that, and I very much appreciate the efforts
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of the Senate most recently approving an authorization for addi 
tional resources in that area

Senator HEINZ. The record wi!! aLo note the modesty with which 
you evaluate your own performance.

Senator LAUTENBERG. I was going to ask, Mr. Chairman, for the 
other endorsers of a hell of a good job thing. I heard it from the 
Commerce Department but I didn't hear any other testimony to 
that effect, but I'm sure you're right.

Mr. OLMER. Senator, could I make a remark to your earlier ques 
tion with respect to Cocom and technology? Leaving aside the ques 
tion of Cocom for just a minute, I'd like to inject a thought that we 
have to be increasingly concerned about non-Cocom sources of tech 
nology. That is no small problem now and it gives every promise of 
being an enormously difficult problem and I mean by that both na 
tions with whom we have very close trading relationships and 
those nations with which we're not that close.

Senator LAUTENBERG. That's a very tough problem, I agree with 
you, and that's why I'm sure that that mechanism—I don't want to 
oversimplify it, but the fact is that to rely on that or depend on 
that as a major source for control I think gives us a sense of secu 
rity that doesn't exist and we ought to look at the other problems 
of controlling that technology. It's a question that it's so easily du 
plicated in many instances and just picked up, plagiarized, etc., 
which creates a problem, we have to work with.

The enforcement thing, though, is one where I would disagree 
with you in terms of it doesn't follow or rarely occurs that the 
people who write the rule-) enforce them. We see any number at 
the local and national level of the people who write the rules and 
then another one who has 'iie responsibility of enforcing them.

I saw something recently—and I was trying to think of the case 
specifically—you may be aware of it—shipments made by a compa 
ny complaining bitterly that their licenses—it had to do with the 
technology of electronic circuitry, and where the products stayed 
on the dock for months while they were trying to get the license 
process squared away. Do you remember the specific instance?

Mr. OLMER. You may have been referring to Project Exodus. 
You're not talking to one of the world's greatest supporters of that, 
so I lass on making a comment.

Senator LAUTENBERG. I'll get it for you because I think it demon 
strates a particular weakness in the system as it exists.

Mr. OLMER. Well, we are responding right now. I can certify that 
the Commerce Department is responding in a matter of days to in 
quiries made at points of exit regarding seizures by the Customs 
Service of products which they suspect are going to be violations, 
substantive or technical. There have been instances in which typo 
graphical errors on a shipping declaration has resulted in deten 
tion. There have been others where na' onal security items have 
been involved.

The problem is that the technical expertise may be difficult and 
you've got to determine whether or not the item seized is appropri 
ate. When this program got off the ground about a year ago, the 
response was rather marginal and there was an enormous search 
of seizures and detainments and the response time has vastly im 
proved right now and very few exporters I think have legitimate
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causes for complaint for that reason. They've got some other legiti 
mate causes for complaint that I would be happy to go in with you.

Senator LAUTENBERG. Thank you, Mr. Chairman.
Senator HEINZ. Thank you very much, Senator Lautenberg.
Gentlemen, thank you. Secretary Dam and Secretary Olmer, we 

appreciate your testimony and I think we will be working quite 
closely with you to try to resolve some of these issues and I'm sure 
we can.

We have a panel of witnesses, Mr. Howard Marlowe, associate di 
rector of the Department of Legislation, AFL-CIO; Mr. Edward L. 
Merrigan, counsel, National Association of Recycling Industries, 
Inc.; Mr. Irving M. J. Kaplan, representing the Ferrous Scrap Con 
sumers Coalition; and Mr. Steven Kaplan, first vice president, In 
stitute of Scrap Iron & Steel, Inc.

Before we begin, I just want to observe for the record that Sena 
tor Proxmire was asking me if Irv Kaplan and Steve Kaplan were 
related and I explained to him that one was in sales and one was 
in purchasing here and that as far as I know there's no known con 
nection, just a coincidence.

Mr. KAPLAN. That is correct.
Senator HEINZ. Very well. With that difficult problem out of the 

way, let me ask Mr. Marlowe to please proceed.

STATEMENT OF HOWARD MARLOWE, ASSOCIATE DIRECTOR OF 
THE DEPARTMENT OF LEGISLATION, AFL-CIO, ACCOMPANIED 
BY MARK COOPER, DIRECTOR OF RESEARCH, CONSUMER 
ENERGY COUNCIL; AND JACK GOLDSTEIN, VICE PRESIDENT 
AND ECONOMIST, OVERSEAS SHIPHOLDERS GROUP
Mr. MARLOWE. Thank you very much, Mr. Chairman. Accompa 

nying me today on behalf of the Coalition to Keep Alaska Oil on 
my immediate right is Dr. Mark Cooper, director of research for 
the Consumer Energy Council; and farther to my right, Jack Gold- 
stein, vice president and economist for the Overseas Shipholders 
Group.

Senator HEINZ. Mr. Marlowe, let me just make a comment I 
forgot to make a moment ago. We asked all witnesses to keep their 
remarks under 10 minutes, and so we have one more panel, and 
the Chair will observe with the gavel the use of the limitation of 10 
minutes.

Mr. MARLOWE. I'll be happy to comply, Mr. Chairman.
RESTRICTIONS ON EXPORT OF ALASKA OIL

As you know, the Export Administration Act contains in section 
7(d) restrictions on the export of Alaska oil. Those restrictions date 
back actually to 1973 when Congress passed the Trans-Alaska Pipe 
line Authorization Act. At that time Congress made a decision that 
the primary purpose for the use of oil located on the North Slope of 
Alaska should be for domestic purposes.

The provisions of section 7(d) were added in 1977 and amended in 
1979. They make it clear that exports of Alaska oil should occur 
only if they benefit the Nation and result in lower cost to Ameri 
can refiners and consumers.
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In addition, they require the President to consult with and seek 
the approval of Congress prior to any export of Alaska oil.

For a nation whose economy depends on oil, existing in a world 
whose oil supply is finite and at times unstable, the restrictions of 
section (d) make sense.

Alaska oil plays a vital role in our economy. We use it in our 
cars. We use it in our homes. It helps to strengthen our national 
security by reducing our reliance on imported oil.

In time of national emergency, the availability of large, secure 
supplies of Alaska oil helps to assure that our economy and our 
Armed Forces will have all the oil they need. It has provided jobs, 
not only in the maritime industry but in the steel industry and 
auto industry as well as many other sectors of the economy, while 
it has helped to maintain the vitality of our maritime industry as 
well. It has also helped to maintain the vitality of many U.S. ports 
and the economies of the communities and regions they serve.

Most of all, Alaska oil benefits American consumers. Its deliv 
ered price is at or below the level of comparable grades of domestic 
or imported crude oil. In addition, each barrel of Alaska oil pro 
duces over $6 in revenues for the Federal Government, more than 
$5 in revenues for the State of Alaska, and over $5.50 in profits to 
the producing oil companies.

It is the height of folly to suggest that Americans give up access 
to the secure source of Alaska oil and become more dependent on 
imported oil. Nevertheless, that is the likely result if the restric 
tions of 7(d) are not extended beyond their expiration date of Sep 
tember 30 of this year. Many of those who urge this reckless course 
recommend that we export Alaska oil to Japan in exchange for 
Mexican oil. But there is nothing in section 7(d) that prohibits that 
kind of transaction. All section 7(d) does is to provide sound assur 
ance that any export or swap must benefit the broad interests of 
the Nation, rather than any parochial interest.

There are those who would terminate section 7(d) on the grounds 
that it somehow restricts our ability to establish fair trade with 
Japan. In truth, the removal of the restrictions would actually ag 
gravate trade problems with Japan.

The administration testified just before us that if section 7(d) is 
removed, there are other sections that would still restrict the 
export of Alaska oil. I think that is correct. However, those stat 
utes are quite different from the provisions in section 7(d). For ex 
ample, provisions in the Trans-Alaska Pipeline Authorization Act 
which I referred to earlier do not require that an export or swap of 
Alaska oil result in any benefit to American consumers. There is 
absolutely no consumer benefit protection contained in that act or 
any other act to which the administration refers.

In addition, the Trans-Alaska Pipeline Authorization Act does 
not require that any such arrangement be made pursuant to a con 
tract that can be terminated in the event of a U.S. oil supply dis 
ruption. Thus, this is an essential national security protection pro 
vided by section 7(d).

In addition, no other statute on the books gives Congress the full 
opportunity to review and approve a proposed export of the kind 
provided in section 7(d) of the Export Administration Act.
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Mr. Chairman, in the final analysis, it is the responsibility of those who oppose section 7(d) to demonstrate to Congress and the American people how the restrictions on the export of Alaska oil have harmed the national interest. It is their responsibility to pro duce evidence that section 7(d)'s protection of national consumer interests have prevented an oil export that would benefit the American people, and it is their responsibility to prove that the export restrictions have been detrimental to the energy security and defense interests of this country.
Mr. Chairman, this is a burden of proof which has proved too weighty for the opponents of section 7(d). The Coalition to Keep Alaska Oil urges this subcommittee to extend the Export Adminis tration Act provisions that place reasonable restrictions on the export of Alaska oil.
Mr. Chairman, if I've been within your allotted time limit of 10 minutes, I'd like to defer to either Dr. Cooper or Mr. Goldstein to add any additional comments that they may have.
[Complete statement and response to written questions of Sena tor Heinz follows:]
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83-35

TESTIMONY OF HOWAKD D. MARLOWE, ASSOCIATE DIRECTOR OF LEGISLATION, AFL-CIO
ON BEHALF OK THE COALITION TO KEEP ALASKA OIL

BEFORE THE SUBCOMMITTEE ON INTERNATIONAL FINANCE AND MONETARY POLICY 
OF THE SENATE COMMITTEE ON BANKING AND URBAfl AFFAIRS

April \U, 1983

We thank the Subcommittee for this opportunity to express the views of the 

Coalition to Keep Alaska Oil. The membership of our Coalition, which is listed in an 

attachment i~u th is statement, is broad-based. We are composed of consumer , labor , 

Indust ry and agricultural organizat ions, each of whom s trongly supports an extens ion 

of the current restrictions on the export of Alaska oil.

Crude oil is a precious domestic resource. Recognising this fact, Congress 

included restrictions on the export of Alaska oil when it adopted the Trans-Alaska 

3 ipeline Authorization Act in 1973. At that time, Congress established a clear-cut 

iational policy that the primary use of oil from the North Slope of Alaska was to be 

or domestic purposes. Congress reaffirmed and strengthened that policy in 1977 and 

gain in 1979 by including oil export restrictions in the Export Administration Act- 

hese restrictions expire on September 30, 1983.

Under Section 7(d) of the Export Administration Act, the Pr&sident must 

nd that exports of Alaska oil are in the national interest, will not diminish the 

tal quantity or quality of crude oil available in the U.S., will result in lower oil 

quisition costs to refiners, will result in at least 75 percent of the coat savings 

ing. passed on to consumer*, and will be made pursuant to contracts which may be termi- 

:ed if U.S. crude oil suppli.es are interrupted, threatened or diminished.
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The prov i sions ol Sec I ion 7(il) ore t>mi noiit 1 y reasonable. They make i t 

r !r;ir thai <;x ports of A laska o i 1 should occ'ir on I y if I hey bfnef i t the iml ion ant) 

rcsu It in I ower costs to Aroet ican refiners ami i onsumrrs. In add i i ion, they require 

thr- Presidnnt to consult with, and seek the approval of, Congress prior to any export 

c/f Alaska ml. The oil located on the NoMti Slope of Alaska is a vital American 

resource 1 hii! is bci ng, arid shou id cont t nuc in be, used to benrf it our economy. No 

export dl this oil .should be ;iI lowed to occur unless it js in the national interest 

.nut un less i i wi I '. bent.*f i I Amer icnn consumers. Tor n n.it i on whose economy depends on 

oil, existing in u world whose oil supply is finite and at times unstable, the 

re.sir ii t ions of Section 7(d) make aense.

It is important that Congress appreciate the vital role Alaska oil ploys in 

our economy. In 1982, for example, more than 1.6 million barrels of North Slope 

crude were sent through the Trans-Alasko Pipeline each day. Almost half of thai 

total was sent to refining renters on the West Coast, Alaska and Hawaii. The 

remainder was sent to refineries on the Gulf and fiost Coasts, the U.S. Virgin 

Islands, and Puerto Rico. Alaska oil is used to put gasoline in our cars, to heat 

our homes and to fuel our factories. Krom 1980 through 1982, 31.4 million barrels of 

Alaska oil were used to fill our Strategic Petroleum Reserve,

Alaska oil has helped to -strengthen America's energy security. Since 1973, 

the U.S. has sought to increase national energy self-reliance. That policy has 

already seen a dramatic reduction in our reliance on imported oil and an increase in 

our capacity to develop and m;ike use of Jomestit supplies of energy. Alaska oil has 

played an important role in this success -

In time of national emergency, the availability of large, secure supplies 

of Alas/a oil Help to assure that our economy and our Armed Forces wi.'l have the oil



771

they noiid. The use of Amcr i cnn sli i ps to carry Al;i:ik;t oil has lie t pt'd to assure the 

;i vn i labi 1 i t y of U.S. -f l;)g sh i ps with L r ,i tried sca^di UK manpower . These resources are 

vital to our economy in both times of peace am,1 ;iost i 1 it ios. Alaska oil has also 

provided >nbs in the stt?i-l and auto industry as well as many other sectors of tho 

economy, while xt has helped to maintain 'he vitality of our mar it imp industry, 

.is WP 11. It has also hcl pcd to moi riLai n I he vitality of many U.S. port s and f he 

otonorniOH of tho communities and legions they serve.

A i ;\ ska oil a 1 so bencfi t s American consumers. Its delivered price1 is at or 

below the level of comparable grades of domes! ic ->\ imported etude oil. For example, 

i n F.ast Coast market s , A laska oil has been se I 1 i nj., I or approximate 1 y $3.80 per bar re 1 

less than imported oi1. Each barrel of Alaska oil produces over $6 i n revenues for 

the Federal government, more than $5 in revenues for the State of Alaska, and over 

$5.50 in profit to the producing oil companies.

The export restrictions contained in Section 7(d) simply require the 

President and Congress lo weigh the many benefits gained from the domestic use of 

Alaska oil against whatever benefits might accrue from an export of that oil. They 

arc based on the fact thai Americans have borne hardships and enormous costs as a 

consequence of our national dependence on imported oil. The- difficulties created by 

ail bhortaftos have created strong support among the American people for energy 

programs that enable the U.S. to conserve energy and expand the supply of domestic 

e icrgy resources.

It is ihe heigh; of folly to suggest that Americans give up access to the 

secure source of Alaf.ka oi 1 and become more dependent on imported oi 1. Nevertheless, 

that is the likely result of removing the restrictions contained in Section ?(d). 

Many ot those who urge this reckless course recommend that we export Alaska oil to
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Japan In exchange for Mexican oil. But the provisions of section 7(d) in no way 

prohibit such an a r range-men l . All they do iw provide sound assurance that any export 

or swjp hem.'l it the brooJ in. rests of this nation, rather than any parochial 

interest. In fact, there is considerable doubt that Mexico could increase its 

production in an amount necessary to offset our loss of Alaska oil. And an increase 

in Mexican oil exports to the U.S. would be couirary to that country's policy of 

limiting its dependence on any single buyer of oil. In addition, Japan does not take 

• i suffic Lent c(uant i t y ol Hexirun oil to swup Tor I he Alaska oil it would receive. 

Thus, it is likely that a substantial porti-n of the additional oil imports needed to 

replace Alaska oil would come from the Middle Rast—the very source of supply on 

which we are trying to reduce our dependence. Section 7(d) assures that Congress 

would be directly involved in any decision regarding Alaska oil that might result in 

on increased reliance on imported oil.

There are those who would terminate Section 7(d) on the grounds that it 

somehow restricts our ability to establish fair trade with Japan. In truth, the 

removal of the restrictions contained in Section 7(d) would actually aggravate trade 

problems with Japan, Of course, exporting Alaska oil to Japan would give that 

country a vastly improved balance-of-trade with the U.S. But this reduced trade 

deficit would also greatly reduce pressures for a more realistic valuation of the 

Yen, Over the last two years, the sharp drop in the value of the Yen has increased 

the inflow to the U.S. of manufactured goods from Japan, causing job losses and the 

soriouN disruption of U.S. manufacturing industries. The undervaluation of the Yen 

and the unfair trade policies of Japan must be addressed directly, not masked 

artificially by the export of a vital commodity. The export of oil, which is not 

l.-ibor intensive, instead of the export of much more labor intensive manufactured
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gouds would bo very costly to the U.S. in terms ol jobs. Overall, the U.S. trade 

balance would not be helped by the export of Alaska oil since the exports would have 

to be rep lilted by imports. The likely higher price of the imported oil, coupled with 

payments for iho use of foreign ships and the heavy ro.st of discontinuing use of U.S. 

shi ps won 1d hurt our overa I 1 bo Iancc-of-payment s.

Some proponents oi terminating tlie restrictions ol Section 7(d) argue that 

Amor ican sec ur ily would be enhanced i f Japan had act oss to the more secure oi1 supply 

offered by Alaska oil. Although it is not de.sinibli? for Japan to face thp threat of 

oil b liicknuii I, it is 'lie U.S. which is the most likely liirgel of oil blackmail 

because of its foreign polity responsibilities. It would be harmful to the interests 

of both Japan and the U.S. if American vulnerability to oil blackmail were heightened 

because of increased U.S. dependency on oil imports.

Similarly, proponents of terminating Section 7(d) argue that exporting 

Alaska oil to Japan might reduce the likelihood of joint energy ventures between 

Japan and the Soviet Union. We agree that any such venture would be contrary to the 

interests of the U.S. However, it is unlikely that the amount of oil available to 

Japan from the North Slope fields (which arc expected to peak at 1.8 million barrels 

a day in 198H) would provide any significant influence on such a Japanese decision. 

In addition, efforts to prevent the Japanese from becoming dependent on the Soviet 

Union for energy shouId noI employ the tool of increasing the energy import 

dependency of the United States.

Section 7(d) m the Kxport Administration Act was adopted because Congress 

wisely believed that other statutory restrictions on the export of Alaska oil were 

inadequate, l-'or example, the provisions of the Trans-Alaska Pipeline Authorization 

Act (which became part of the Mineral Leasing Act) do not require that an export or
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swnp of Alaska oil result in nny benefit to American consumers nor i!o they require 

thai any such arrangement be made pursuant to a contract that can be terminated in 

I hr evrnt of .1 U.S. oil supply disruption. Thus, if Congress does not extend the 

provisions of Section 7(d), an export of Alaska oil could Lake place that would not 

provide cost benefits to American consumers and that would leave the* U.S. vulnerable 

during an emergency. In addition, if Section 7(d) is not extended. Congress will be 

deny i ng i iset f n full oppori unity to review t he fad s Jind proposed brnef its of an 

export of A1;isk;i oi I .

In the final analysis, it is the responsibility of those who oppose 

Section 7(d) to demonstrate to (Congress and the American people how the restrictions 

on the export of Alaska oil have harmed the national interest. It is their 

responsibility LO produce evidence that Section 7{d)'s protection of national and 

consumer interests have prevented an oil export that would benefit the American 

people. And it is their responsibility to prove that the export restrictions have 

been detrimental to the energy security and defense interests of this country. This, 

Mr. Chairman, is a burden of proof which has prnved too weighty for the opponents of 

Sort ion 7(d).

The circumstances which led Congress to enact Section 7(d) in 1977 remain 

as compelling today as they were six years ago. Although the recession has created a 

temporary respite from the pressures exerted by the OPEC cartel, the need to reduce 

U.S. dependence on imported oil must remain a vital concern of our national policy. 

The shortsighted proposals to remove the Alaska oil export restrictions of the Export 

Administration Act would cn^-.nger the nation's economic and defense security and harm 

American consumers by importing higher priced oil. Therefore, the Coalition to Keep 

Alaska Oil urges this Subcommittee to extend the Rxport Administration Act provisions 

(hat place re,-isun;ihle restrictions on the export of Alaska oil.
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ti u n s in v o 1 vod in (. ho Curti_i_t io n to Keep Alaska Ujj.

AFL-CIO
American Institute ot Merchant Shipping
American Maritime Association
American Maritime Officers Service
Americans for Indian Opportunity
Carpenters, InternstionaV Brotherhood of
Citizens/Labor Energy Coalition
Consumer Energy Countil
Consumer Federation of America
Dillingham Ship Repair
International Longshorernens' and Warehousemens' Union
International Organization of Masters, Mates & Pilots, 1LA, AFL-CIO
Joint Maritime Congress
Laboi-Management Maritime Committee
Ladies Garment Workers, Internet iona I Union
Machinists, Internationa 1 Association of
Marine Engineers Beneficial Association, District #2
Maritime Institute of Research and Industrial Development
National Farmers Organization
National Farmers Union
National Marine Engineers beneficial Association
National Maritime Council
National Maritime Union, AFL-CIO
Northvilie Industries
Ogden Marine
Port of Portland
Seafarers International
ShipbuiIders Counci1 of America
Sonat Marine
Sun Company, The
Transportation Institute
United Auto Workers
United S tee Workers of America
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May 6. 1983

Honorable John Heinz 
Chairman, Subcommittee on

International Finance
and Monetary Policy 

Committee on Banking, Housing
and Urban Affairs 

V.'ashinjton, D.C. 20510

Dear Mr. Chairman:

The following is a response to your letter of April 15th:

Question: Does the AFL-CIO favor reducing presidential 
authority to impose foreign policy export controls?

Answer: We would not reduce presidential authority to 
impose export controls but we would favor making more explicit 
some of the uses of export control.

Question: Lane Kirkland has been outspoken in criticizing 
the transfer of critical technology to the Soviet blue. In.what 
ways in this regard has our export control system been inadequate?

Answer: The export control system has not been adequately 
concerned with some of the communications and computer technology 
that have applications beyond their civilian uses and have mili 
tary applications as well.

Question: AFL-CIC President Lane Kirkland sent a letter 
to Secretary Baldrige last fall that was very critical of the 
Department's field hearings on the Export Administration Act. 
The letter in part said that the "non-Congressional public 
hearings in port cities to be chaired by business leaders who 
are members of the President's Export Council shows that this 
issue will not get an appropriate public hearing ... This group, 
whose interests tend to involve promoting exports more than any 
other goal, cannot provide a useful forum for the many issues 
involved in regulating exports." I tend to agree, and I think 
that this criticism greatly discredits not only those 
regional hearings, but also reveals a complete failure by the 
Commerce Department to fulfill its responsibilities of being
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the lead export administration agency of this Government. 
Perhaps in no more revealing way is the trade bias at Commerce 
demonstrated. Commerce Under Secretary Olmer rejected those 
objections, saying that the AFL-CIO bad been Invited to testify 
and had refused. Do you think that testimony from the AFL-CIO 
would have made much difference in those hearings, biased as 
they were in the way that they were organized?

Answer: The Commerce Department has not demonstrated much 
concern with the impact of exports on the domestic economy in 
terms of shortages, inflation and critical materials. Nor have 
they shown adequate concern of the impact of certain raw material 
imports on the health of domestic industries producing raw 
materials. We agree that the hearings were biased by the make-up 
of the committee.

The AFL-CIO has a number of concerns regarding the Export 
Administration Act in addition to the restrictions on the export 
of Alaskan Oil. I have enclosed a copy of the February, 1983 
Executive Council resolution which lisis the AFL-CIO concerns in 
this matter.

Sincerely,

Howard Marlowe 
Associate Director, 
Department of Legislation

20-617 0-83-50
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Statement by the AFL-CIO Executive Council

on 

International Trade and Investment

February 21, 1983 
Bai Harbour, Fla.

The United States Jaces unprecedented international trade and investment crises 

in 1983. "Beggar-thy-neighbor" policies have become the order of the day as other nations 

restrict U.S. products while pushing their own exports into the United States. The U.S. 

deficit in trade rose to a record $47.8 billion in 1982 and may double in 1983. The Reagan 

Administration ignores these facts and continues to make speeches about free trade.

No one disputes the vital importance of trade, but it is time also to recognize its 

frequent adverse impacts upon workers and industries and to take steps to balance the 

equities in the interests of all.

Labels of "free trade" and "protectionism" no longer serve any useful purpose. 

Tariff and nontariff restrictions are all but universal among America's trading partners, 

while American producers and marketers remain defenseless.

Too many Americans are losing jobs and too many companies are losing sales 

because the trade and investment policies of the United States ignore the realities of our 

time. This nation needs a policy to assure a healthy and diversified economy that offers 

work opportunities to all job seekers.

Some newly industrialized and developing countries curb imports into their 

markets while pushing mote products into the U.S. to pay their debts. The International 

Monetary Fund, supported by the U.S. government, encourages these curbs by conditioning 

loans on these practices without concern for the adverse impact on the economic base of 

the United States and the entire free world.

Non-market and Communist countries, which generally have weaker economic 

systems and strong trade barriers, import only those products that they desperately need 

and frequently barter their exports in ways that make a mockery of free trade.
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Global firms and banks, both U.S.-and foreign based, are moving more and more 

technology and production facilities out of the United States into nations where laws and 

policies curb imports and subsidize exports. These firms and banks join with foreign 

nations to pursue private profit advantage regardless of the impact on U.S. jobs and 

production; all too often they collaborate with nations that are waging economic warfare 

against the United States.

Massive increases in the dollar's exchange value have cheapened and increased 

imports while inflating the cast and reducing demand for U.S. exports. Between January 

1981 and January 1983, the dollar rose 29 percent against America's major trading 

partners. Yet, the Federal Reserve Board continues unrealistic tight-money policies that 

have helped to drive up the value of the dollar.

The AFL-CIO has consistently opposed policies and proposals that make matters 

worse, such as trade and tax aspects of the Caribbean Basin Initiative and the export of 

Alaskan oil and critical technologies. There should be assurance that a portion of U.S. 

raw material exports are processed in this country, so that export of products such as 

grains, logs, etc., would be made conditional upon specific domestic processing.

The AFL-CIO has urged funding for the Export-Import Bank on condition that such 

funds be used to support U.S.-produced goods and to offset import-financing subsidies. 

The AFL-CIO also supports improved Buy-American laws and opposes the weakening of 

these laws through regulative manipulation. We urge restoration of a strong Trade 

Adjustment Assistance program.

Realistic reciprocity with other nations is long overdi* and should be actively 

pursued, starting with enforcement of existing law. Provisions offsetting unfair trade 

practice! need to be tightened and effectively enforced.

The AFL-CIO will continue to fight for these policies and the full array of 

solutions adopted by this Council, as detailed in the attached appendix. Many individual 

U.S. industries have been hard hit by trade and these AFL-CIO proposals need to be
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enacted to alleviate those problems.

In addition, we support a new proposal for overall import relief:

• Legislation to require the International Trade Commission to evaluate more 

accurately and quickly the impact of imports upon an industry and its workers and 

to fashion a specific remedy to alleviate temporarily the adverse effect of such 

imports. Determinations of the International Trade Commission should not be 

overturned by the President except with the explicit agreement of Congress, 

in addition to that legislation to help all industries hard-hit by imports, the AFL-

CIO supports legislation currently being considered to deal with the problems of specific

industries:

* The Fair Practices in Automotive Products Act, which would assure that the 

United States has an automotive products industry, including parts and 

components of cars. The bill, which passed the House of Representatives last 

year but did not come before the Senate, would provide that companies which sell 

large numbers of cars in the United States produce a fair share of the parts and 

components in the United States in order to provide jobs for American workers.

* The Competitive Shipping and Shipbuilding Act, which requires 5 percent of all 

waterborne cargoes to be carried in U.S. flagships, starting in 1983, increasing 1 

percent a year until 20 percent of all U.S. bulk tonnage is shipped on U.S.-flag, 

U.S.-built vessels in I99S.

• Fair Market Share for Apparel Imports -- A sense-of-the-Congress resolution to 

state the need for action on the massive influx of job-Jestroying imports of 

garments, an industry now inundated by imports from other lands. 

Immediate actions are necessary to establish a fair trade policy — a policy that is

fair to all -- to assure that there will be a strong America that can continue to cooperate

with its trading partners.

iH

ATTACHMENT: Trade and Investment Issues, 1983
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Mr. COOPER. There's one comment I'd like to add with respect to 
the logic of the administration's position and specifically the ques 
tion that Senator Proxmire proposed.

The logic escapes me. Secretary Olmer says that the conditions 
can't be met but he'll be bound by them. Secretary Dam in his 
statement actually hypothesizes a date at which the conditions will 
be met, and, I quote:

Because such exports could provide significant savings, in addition, he said, and 
any resulting distribution efficiencies will be reflected in higher values of Alaska oil 
and lower cost to American consumers and in time a higher leve! of oil production.

But instead of waiting for that date when the conditions can be 
met, making a finding to that effect and presenting it to Congress 
for its concurrence, the administration would prefer to remove the 
conditions but say that they will still be bound by them. The logic 
just isn't there.

If it means to be bound by those conditions, then what is the 
point of removing them? If it doesn't mean to be bound by them or 
doesn't think that they can be met, what is the point of citing ex 
actly those conditions as a justification for removing them?

There is one logical possibility. The administration may fear that 
Congress would fail to agree to confer such benefits on the Ameri 
can consumer and it will be much more difficult for Congress to 
disagree with the administration if the conditions are removed. I. 
however, find that hard to believe. I believe that the vast majority 
of American consumers prefer to have the protections in the law 
and to leave Congress with the power to concur in a Presidential 
finding before the exports are allowed. Logic says that the condi 
tions are there to protect us and that we are better off with specific 
consumer protections and conditions and specific congressional 
oversight assuring that those conditions are met. Thank you.

Senator HEINZ. Thank you very much.
Mr. Merrigan.
STATEMENT OF EDWARD L. MERRIGAN, COUNSEL, NATIONAL 

ASSOCIATION OF RECYCLING INDUSTRIES, INC.
Mr. MERRIGAN. Thank you, Mr. Chairman. I appear today as 

counsel to the National Association of Recycling Industries, which 
is the trade association for the Nation's metals, paper, textile, and 
rubber recycling industries. The membership of the association con 
sists of more than 1,200 firms located throughout the United 
States, all of which are engaged in recovery, processing, industrial 
utilization of, and foreign trade in recycled metals, paper, textiles, 
or rubber.

RECOMMENDATION FOR REPEAL OF SECTION 7 (C)

We appear today to urge this committee to support the adminis 
tration's recommendation for the repeal of section 7(c) of the cur 
rent Export Administration Act. We consider that section to be ex 
tremely onerous, grossly discriminatory, and it's a provision which 
applies to recycled metals only, and by so doing, we feel it's a de 
parture from the entire intent and purpose of the Export Adminis 
tration Act.
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The administration's recommendation in this regard is so neces 
sary, fair, and sound, that clearly it should be enthusiastically 
adopted by this committee. Section 7(c) appeared in the Export Ad 
ministration Act for the first time in 1979. It was added as a last- 
minute amendment to that year's version of the act on the floor of 
the House of Representatives. It was restricted on the floor of the 
House in the face of overwhelming opposition by the executive 
branch, U.S. industry generally, and U.S. exporters to its proposed 
application to exports generally. Therefore, it was restricted to re 
cycled metals only.

Essentially, the amendment which is now section 7(c), does noth 
ing more than give large metal scrap consumers here in the United 
States a tool—the petition process—which they can unfairly utilize 
at will to attempt to establish monopolistic control over both prices 
and supplies of recycled metals marketed by the Nation's recycling 
industry. In actual operation, this dangerous tool can only serve to 
interfere with and disrupt export markets for recycled metals, and 
thereby counterproductively adversely affect both prices and sup 
plies of recycled metals here at home and abroad. In addition, Mr. 
Chairman, the entire cumbersome, costly petition process has been 
unnecessarily engrafted on an export monitoring control system 
applicable to all exports including recycled metals, which has 
worked well for the United States over a long period of years.

As you know and as this committee knows, under sections 7 (a) 
and (b) of the Export Administration Act, the President and the 
Secretary of Commerce possess full, sweeping authority to monitor 
and control, if necessary, the export of any goods subject to the ju 
risdiction of the United States. This means, of course, that recycled 
metals and all other U.S. exports are subject to continuous Federal 
monitoring and, of course, the Secretary of Commerce has the au 
thority to get whatever information he needs from industry and to 
do whatever monitoring is necessary and to make whatever recom 
mendations seem to follow to the President regarding the imposi 
tion of export controls.

Thus, prior to and since the adoption of section 7(c), recycled 
metals, like all other important U.S. exports, have continuously 
been subject to the export monitoring and export control processes 
and powers of both the President and the Secretary of Commerce 
under sections 7 (a) and (b) of the act. Under section 7(c), U.S. ex 
porters of recycled metals alone, however, were subjected to the ad 
ditional costly, destructive, totally unjustifiable requirements la 
beled "Petitions for Monitoring or Controls." Under section 7(c), 
any company, any trade association, any group of workers, merely 
by filing a petition with the Secretary of Commerce can automati 
cally trigger a procedure whereby a comprehensive investigation 
and series of hearings are initiated for considering the imposition 
of monitoring or direct quantitative controls pn the exportation of 
recycled metals. Thus, a company or group of companies bent on 
disrupting export markets for recycled metals may, under section 
7(c), create extreme doubt, even economic chaos, in otherwise 
normal marketing conditions by merely filing a petition and letting 
the possible imposition of quantitative export controls hang in the 
balance for months while the section 7(c) hearing process slowly 
drags along.
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This was most dramatically evidenced in 1980 when a group of 
ferrous scrap-consuming companies triggered the section 7(c) proce 
dure. These petitioning firms sought to have the Department of 
Commerce impose monitoring procedures and/or quantitative con 
trols on the exportation of ferrous scrap, which the Department 
itself had considered and decided not to impose. However, petitions 
were filed, and this triggered hearings which went on for months.

In the end, after many months of petitions, hearings, and evalua 
tions, the Department of Commerce reached the same conclusion it 
had on several previous occasions on its own initiative—there was 
no need or justification for the imposition of any formal monitoring 
or direct controls on ferrous scrap.

Mr. Chairman, permit me to emphasize that since this associ 
ation represents both exporters of all forms of recycled metal and 
domestic manufacturing companies utilizing these very same 
metals, we fully appreciate and respect the need for emergency, 
short-supply export control mechanisms that operate fairly and ef 
fectively, and not counterproductively. Indeed, on several past occa 
sions, the Department of Commerce has, on its own initiative, im 
posed strict quantitative controls on various types and forms of 
metals, including scrap metals.

Export controls were not intended, nor can they be justified, to 
guarantee the availability of raw materials to domestic users at ar 
bitrarily conceived price levels. Unfortunately, in the past, some 
domestic consumers of recycled metals have sought to control their 
purchasing prices by enlarging the available supply through a 
cutoff or limitation of the exportation of these metals. Section 7(c) 
materially assists such arbitrary, unfair, and counterproductive ac 
tions, and that is precisely why it must be eliminated.

Section 7(c), as was evidenced in the unfortunate 1980 exercise 
on ferrous scrap, only serves to create hectic and disruptive condi 
tions. The lengthy procedure automatically triggered by this provi 
sion resulted in artificially created market chaos because of the 
fear of impending export quotas and controls. Markets are severely 
disrupted when U.S. exporters and foreign consumers anticipate 
impending controls and when domestic consumers disrupt their 
normal buying habits because of presumed Government interven 
tion.

In sum and substance, Mr. Chairman, we urge that, as proposed 
by the administration, section 7(c) be repealed, not only for the eco 
nomic health of the entire metals industry, but in order to maxi 
mize the value of recycled metals for the U.S. economy. If Congress 
follows this course, then exports of recycled metals will, like all 
other U.S. exports, continue to be subject to the truly effective, im 
partial monitoring and control procedures prescribed by sections 7 
(a) and (b) of the act.

Mr. Chairman, I've summarized this statement and, with your 
permission, I would appreciate it if the statement itself could be en 
tered into the record.

Senator HEINZ. Mr. Merrigan, without objection, your entire 
statement will be a part of the record and we thank you for it.

[Complete statement follows.]
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STATEMENT OF
EDtfARD I. MERRIGAK, COUNSEL 

NATIONAL ASSOCIATION OF RECYCLING INDUSTRIES, INC.

MR. CHAIRMAN:

My name is Edward L. Merrigan. I appear before the Committee 

today in my capacity as counsel to the National Association of 

Recycling Industries, Inc. (NARI), the trade association for the 

nation's metals, paper, textile and rubber recycling industries. 

NARI's membership consists of more th.in 1,200 firms located through 

out the United States, all of which are engaged In recovery, 

processing, industrial utilization of, and foreign trade in recycled 

metals, paper, textiles or rubber. NARI's membership includes all 

leading f*rms in the country which recover, process and utilize 

in manufacturing operations — as well as export — all the various 

ferrous and nonferrous metals, including aluminum, copper, Iron 

and steel, stainless steel, lead and zinc.

NARI appears before you today to urge this Committee to 

support the Administration's recommendation for —

The Repeal of Section 7(c) of the Current Export 
Administration Act, The Exceedingly Onerous, 
Grossly Discriminatory Provision Entitled 
"Petitions For Monitoring Or Controls", Which 
Applies To Recycled Metals Only.

The Administration's recommendation '.n this regard is so 

necessary, so fair, and so sound that clearly it should be enthu- 

siatically adopted by this Committee. Section 7(c) appeared In 

the Export Administration Act for the first time in 1979. It 

was added as a last-minute amendment to that year's version of 

the Act by former Congressman Findley of Illinois. The "Findley 

Amendment", as it has come to be known, applies to recycled metals 

only. It was thus restricted by Mr. Findley In the face of
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overwhelming opposition by the Executive Branch, U.S. Industry 

and U.S. exporters to its proposed application to exports 

generally.

It thereafter became law solely because the ensuing 

Rouse-Senate conference on the 1979 legislation necessarily 

proceeded almost immediately, and was hastily concluded without 

adequate opportunity for full, comprehensive consideration of 

the Amendment's adverse impacts on the recycling industry, the 

nation's exports, the Commerce Department's role under the Ace, 

and, of course, on the efforts cities and states are making 

throughout the United States to alleviate spiraling solid waste 

disposal problems and costs through maximum recycling of waste 

materials.

Essentially, the Findley Amendment does nothing more than 

give large metal scrap consumers here in ths United States a 

tool — the "petition process" — which they can unfairly utilize 

at will to attempt to establif'. monopolistic control over both 

prices and supplies of recycled metals marketed by the nation's 

recycling Industry. In actual operation, this dangerous tool 

can only serve to Interfere with and disrupt export markets for 

recycled metals, and thereby counter-productively adversely affect 

both prices and supplies of recycled metals here at home and abroad. 

In addition, the entire cumbersome, costly "petition process" has 

been unnecessarily engrafted on an export monitorlng-control systen 

applicable to all exports including recycled metals, which has worked 

well for the United States over a long period of years.
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As this Committee knows, under Sections 7(a) and (b) of 

the Export Administration Act, the President and the Secretary 

of Ootnmerc e possess full, sweeping authority to monitor and 

crntrol, if necessary, "the export of any goods subject to the 

jurisdiction of the United States". This means, of course, 

that recycled mej^al s and all other U_. S. exports are subject to 

continuous federal monitor Ing whenever "the volume of such 

exports in relation to domestic supply contributes, or may con 

tribute, to an Increase In domestic prices or a domestic shortage, 

and such price increase or shortage has, or may have, a serious 

adverse Impact on the economy or any sector thereof". Section 7(b) 

of the Act mandates with ^qual application to aJLj^ exports:

"Any such monitoring shall commence at a 
time adequate to assure that [it] will result 
in a data base sufficient to enable policies 
to be developed . . . to mitigate a short 
supply situation or serious inflationary price 
rise or, if export controls are needed, to permit 
imposition of such controls In a timely manner. , . ."

Under Section 7(b) of the Act, the Secretary of Commerce can 

obtain all the Information his monitors require from U.S. exporters 

and others, and weekly reports must be prepared continuously to 

reflect the volumes of monitored commodities. Where necessary, 

export controls may be applied as promptly as necessary under 

Section 7(a).

Thus, prior to and since the adoption of the Find ley Amendment, 

recycled metals — like all other Important U.S. exports — have 

continuously been subject to the export monitoring and export 

control processes and powers of the President and the Secretary of
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Commerce under Sections 7(a) and (b) of the Act. Under the Findley 

Amendment — now Section 7(c) of the Act — U.S. exporters of 

recycled metals alone, however, were subjected to additional costly, 

destructive, totally unjustifiable requirements labeled "Petitions 

For Monitoring Or Controls". Under Section 7(c), any company, trade 

association or group of workers, merely by filing a petition with 

the Secretary of Commerce can automatically trigger a procedure 

whereby a comprehensive investigation and series of hearings are 

initiated for considering the imposition of monitoring or direct 

quantitative controls on the exportation of recycled metals. Thus, 

a company or group of companies bent on disrupting export markets 

for recycled metals, may, under Section 7(c), create extreme doubt, 

even economic chaos, in otherwise normal marketing conditions, by 

merely filing a petition and letting the possible Imposition of 

quantitative export controls hang in the balance for months while 

the Section 7(c) hearing process slowly drags along.

This was most dramatically evidenced in 1980, when a group 

of ferrous scrap-consuming companies triggered the Section 7(c) 

procedure. These petitioning firms sought to have the Department 

of Commerce impose monitoring procedures and/or quantitative 

controls on the exportation of ferrous scrap. Unfortunately, 

under Section 7(c) —• even though the Commerce Department had 

repeatedly rejected, after its own full analysis, this call for 

control action — it had no choice but to institute a lengthy 

and costly Investigation. This Involved several hearings in 

various parts of the country, forcing the Department to expend

20-617 0-83-51
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funds and commit departmental personnel to the planning and conduct 

of such hearings, not to mention all the related Implications in 

volving hearing records, evaluations and analysis, reports, etc. 

Similarly, hundreds of industry companies were forced — either 

on an individual basis or through their trade organization repre 

sentatives — to file presentations in the hearing process at 

considerable expense.

In the end — after many months of petitions, hearings and 

evaluations — the Department of Commerce reached the same conclusion 

It had on several previous occasions on its own initiative: there 

was no need or justification for the Imposition of any formal 

monitoring or direct controls on ferrous scrap.

Mr. Chairman, permit me to emphasize that since this Asso 

ciation represents both exporters of all forms of recycled metal 

and domestic manufacturing companiej utilizing these very same 

metals, we fully appreciate and respect the need for emergency, 

short-supply export control mechanisms that operate fairly and 

effectively, and not counter-productively. Indeed, on several 

past occasions, the Department of Commerce has, on its own initia 

tive, Imposed strict quantitative controls on various types and 

forma of metals. Including scrap urtals. In recent decades, where 

extraordinary marketing conditions arose, there have been both 

outright embargoes on the exportation of some recycled metals and 

strict quantitative controls on others. On various occasions, 

they have applied to Iron and steel scrap, stainless steel scrap, 

and copper scrap.
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It has not required wartime conditions for such controls 

to be imposed. They have been imposed when severe supply emergencies 

existed, either because of excessive drains on available supplies 

created by shutdowns of douestic mines, or when highly excessive 

inflationary conditions created such short supplies. At the same 

time, the Department of Commerce has wisely and appropriately de 

clined to impose emergency export controls simply because there 

has been a temporary rise in export levels of recycled metals or 

when traditionally cyclical metal prices are in a temporary upward 

trend.

Export controls wejre not intended j-— nor can the^r be justified : 

to guarantee the ayailab4.11c_y_ of raw materials to domestic userg^ at 

arbitrarily-conceived price levels. Unfortunately, In the past some 

domestic consumers of recycled metals have sought to control their 

purchasing prices by enlarging the available supply through a cue 

off or limitation of the exportation of these metals. Section 7(c) 

materially assists such arbitrary, unfair and counter-productive 

actions, and that is precisely why it must be eliminated.

This As s oc la t ion j\aa supportedon several past occasions — 

and will continue to support In the future — the imposition of 

emergency control actions by the.Department of Commerce when true, 

bona fide short-supply conditions exist. We believe, however, 

that it is vital that any such expojrt control actions be appl1- 

cable to all forms — virgin and recycled alike — of the aecal 

in emergency short supply.

The Congress and various government agencies have consistently 

recognized the competitive inter-relationship of virgin and recycled
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metals. Indeed, practically all grades of recycled metals meet 

the game or similar specifications as those from virgin mine sources, 

and therefore most often are utilized interchangeably or in substitu 

tion for each other. Thus, they have direct competitive relationships 

and inter-related marketing and price impacts. To arbitrarily 

control, or to seek to Influence the available supply or price 

level of one, is to directly Impact the supply and price level of 

the other. Indeed, when labor strikes have forced the shutdown of 

U.S. copper mines, the threatened short supply and inherent Infla 

tionary price Implications for recycled copper necessitated the 

Imposition of export controls. This Association did not oppose 

the imposition of controls under such emergency conditions as long 

as such controls applied to all forms of copper on a non-discriminatory 

basis.

Section 7(c) — as was evidenced in tha unfortunate 1980 

exercise on ferrous scrap — only serves to create hectic and dis 

ruptive conditions. The lengthy procedure automatically triggered 

by this provision resulted in artificially created market chaos 

because of the fear of Impending export quotas and controls. 

Market! are severely disrupted when U.S. exporters and foreign 

consumers anticipate impending controls and when domestic consumers 

disrupt their normal buying habits because of presumed government 

intervention. Indeed, as this Association predicted when it first 

opposed the imposition of this provision, Section 7(c) only aer«e« 

to create chaos In the marketplace and to exacerbate the very 

problem the amendment allegedly sought to correct.
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Finally, Mr. Chairman, permit me to point out that tradi 

tionally In all of the varioua metal sectors, there has been 

surplus recycled metals available beyond those needed by domestic 

users. There is far more ferrous scrap and nonferrous scrap 

available through both industrial and solid waste sources than 

can possibly be utilized by U.S. manufacturing industries.

As a result of its expanding operations, the recycling 

industry In recent years has increased the share of the total raw 

material market it supplies. Indeed, In 1982, a new level record was 

set for aluminum: the recycling industry supplied over ->6Z of this 

country's aluminum. It supplied 56! of its copper; 271 of Its iron 

and steel; 461 of Its stainless steel; 52Z of its lead; 171 of Its 

zinc; and over 251 of its silver and gold. Practically all of these 

are at historically high levels. In addition to serving these 

primary goals, *he industry has been able to export surplus quanti 

ties of both ferrous and nonferrous metal to our friendly trading 

partners in Europe and the Far East. The Department of Commerce 

has appropriately encouraged such trade expansion.

Export activity haa unfortunately been drastically curtailed 

in the laat two years as a result of the most serious recession to 

Impact the recycling Industry in the last SO years. Nevertheless, 

the exportation of recycled metals Is vital to the continued eco 

nomic health of the Industry. Without this activity, not only is 

the economic health of the recycling industry severely and adversely 

Impacted, but quite obviously the contributions of this Industry to 

Improving the balance of trade and balance of payments for the 

United States are similarly Impeded.



798

Furthermore, the maintenance of healthy and growing markets 

in both the domestic and the International areas is vital to enabling 

the processing sector of the recycling Industry to expand its 

recovery of increased quantities 'of the recycled metals available 

in the solid waste supply in the United States. Many of these 

metallic elements are of low value* and their recovery depends 

directly on the availability of sustained markets.

In conclusion, Mr. Chairman* we urge that t as proposed by 

the Administration* Section 7(c) be repealed, not only for the 

economic health of the entire metals industry, but in order to 

maximize the value of recycled metals for the United States economy. 

If Congress follows thlc course, then exports of recycled metals 

will, like all other U.S. exports, continue to be subject to the 

truly effective, impartial monitoring and control procedures pre 

scribed by Sections 7(a) and (b) of the Act.

Senator HEINZ. Mr. Kaplan.
STATEMENT OP IRVING M. J. KAPLAN, REPRESENTING THE FER 

ROUS SCRAP CONSUMERS COALITION, ACCOMPANIED BY 
DAVID A. HARTQUIST, ESQ., COLLIER, SHANNON, RILL & 
SCOTT, FSCC LEGAL COUNSEL
Mr. I. KAPLAN. Thank you, Mr. Chairman.
My name is Irvirig Kaplan and I am vice president and secretary 

of the Copperweld Corp. I am appearing here today as a member or 
the steering committee of the Ferrous Scrap Consumers Coalition, 
the FSCC, a nonprofit association comprised of cold metal shop 
steel producing firms and ferrous—iron and steel—foundries, as 
well as unions representing employees in these companies. About 
900 companies throughout the United States, which employ over 
300,000 workers, are members of this association. I am accompa 
nied by Mr. David A. Hartquist of Collier, Shannon, Rill & Scott, 
the FSCC's legal counsel.

Mr. Chairman, I'm pleased to see that the statement I've had the 
privilege of reading that the Institute of Scrap Iron & Steel disa 
greed with Mr. Merrigan's position. Mr. Steve Kaplan's testimony 
supported the retention of section 7(c) and makes several recom 
mendations for modifying the statutory language.

In the interest of time I will summarize my written statement 
but I ask that my entire written statement be included ir the 
record.

[Complete statement follows:]
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TESTIMONY OF 
IRVING M. J. KAPLAN

ON BEHALF OF THE 
FERROUS SCRAP CONSUMERS COALITION

Mr. Chairman and Members of the Subcommittee:

My name is Irving Kaplan and I am Vice President and Secretary 

of the Copperweld Corporation. I am appearing here today as a member 

of the Steering Committee of the Ferrous Scrap Consumers Coalition 

("FSCC"), a non-profit association comprised of "cold metal shop" 

steel producing firms and ferrous (iron and steel) foundries, as well 

as unions representing employees in these companies. About 900 

companies throughout the U.S., which employee over 300,000 workers, 

are members of this association. I am accompanied by Mr. David A. 

Hartquist of Collier, Shannon, Rill & Scott, the FSCC's legal 

counsel.

Unlike large integrated steel producers, FSCC member steel 

companies rely virtually exclusively on ferrous scrap as the metal 

lic raw material for producing iron and steel. Foundries also are 

substantially dependent on ferrous scrap as their raw material.

Ferrous scrap is a vital ingredient in the production of the 

steel and iron essential to the United States' military and economic 

well-being. Ferrous scrap is necessary for the production of 

stainless, tool and alloy steels, which are essential components of 

airplanes, automobiles, tanks, trucks and ships. In short, ferrous 

scrap is a strategic and critical material.

The steel and foundry industries are increasingly reliant on 

ferrous scrap. One of the most efficient ways that steel can be made 

is in electric furnaces. In electric furnaces, scrap represents 

virtually 100% of the ferrous metallies used. Steel produced in 

electric furnaces in '.he United States grew from 8 million tons in 

1960 to 20.2 million tons in 1970, a 150% increase. By 1981, 34.1
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million tons of steel were made in electric furnaces. In the first 

two months of 1983, approximately 30.9% of the United States steel 

output was produced in electric furnaces, compared with approxi 

mately lb% in 1970. The electric furnace provides a unique tech 

nology to make high quality alloy-containing steels. Use of electric 

furnaces and the demand for scrap is growing because of the low 

capital costs associated with such furnaces and the relative en 

vironmental advantages.

The scrap market is particularly volatile. In 1973 worldwide 

steel demand boomed and exports of ferrous scrap accelerated rapid 

ly. There was a scrap shortage in the United States. Ultimately, 

the Commerce Department instituted export controls on ferrous scrap. 

Unfortunately, those controls came too late to be of any real help 

to the steel industry.

During the current worldwide recession there is no shortage of 

ferrous scrap. Given the volatility of the market, however, when 

worldwide demand increases, scrap shortages could occur.

Congress recognized the volatility of the ferrous scrap market 

and the importance of ferrous scrap to this country's economy and 

national defense, when it adopted what is new subsection (c) of 

Section 7 of the Export Administration Act. Congress also recognized 

that it was unwise to le«ve the procedures for petitioning for export 

monitoring or controls to the complete and unfettered discretion of 

whatever administration was in power. It therefore enacted sub 

section (c) which provides a fair petitioning process. Sub 

section (c) requires a hearing and sets time limits for a decision 

by the Commerce Department. It allows all parties affected by a
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decision to have an opportunity to present their views in public, and 

have a decision made on the merits of their arguments. The provision 

merely brings a little sunshine into what had previously been a 

secret, impenetrable process. We think it would be a serious mistake 

to delete subsection (c) and return to a totally discretionary 

system, which would be difficult for the Congress to oversee. The 

Ferrous Scrap Consumers Coalition therefore urges you to reject the 

Administration's proposal to delete subsection (c). We prefer 

instead the provisions of S. 397 and S. 434, which leave subsection (c) 

intact.

Timely Monitoring

Section 7 of the Act provides essentially for two kinds of 

governmental actions in "short supply" situations: monitoring and 

controls of exports. Monitoring, as the term implies, requires the 

Commerce Department to collect information on exports of the subject 

product. It is an information gathering device; monitoring involves 

no limits or prohibitions on exports. By contrast, under the 

controls authority of Section 7(a) of the Act, the President actually 

may prohibit or curtail the export of goods.

One would expect that in most instances monitoring, which 

involves relatively unobtrusive information gathering, would be 

instituted well in advance of any situation which might require 

controls. Indeed, Congress has recognized the need for timely 

monitoring in Section 7(b) of the Act by providing that:

Any such monitoring shall commence at a time 
adequate to assure that the monitoring will re 
sult in a data base sufficient to enable policies 
to be developed, in accordance with Section 3(2} (C)
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of this Act, to mitigate a short supply situation 
or serious inflationary price rise or, if export 
controls are needed, to permit imposition of 
controls in a timely manner. (Emphasis added).

Although monitoring is designed principally to provide timely 

information for policy makers, affected businesses and some govern 

ment officials believe that monitoring inevitably leads to formal 

controls. Fulfillment of this prophecy often is aided by the timing 

of a decision to impose monitoring. Monitoring is usually not 

contemplated until markets are already is the throes of shortages or 

inflationary price increases. Naturally, a decision to impose 

monitoring on a volatile market is not likely to calm market 

activity.

If monitoring were begun before a market was in crisis, though, 

it would be less likely to disrupt the market. Indeed, if commenced 

early enough, monitoring could help eliminate the need for controls 

by permitting more effective advance planning by suppliers and 

consumers. Amendments to the Act are needed to ensure that moni 

toring takes place before markets are in crisis.

He suggest that the timely monitoring provision in sub 

section 7(b) be airended by deleting the word "mitigate," and in 

serting in its plac>! "prevent." Thus, monitoring could be imposed 

in order to prevent a short supply situation rather than mitigate one 

that is already in existence.

Similarly, the criteria for monitoring themselves need modi 

fication to ensure that monitoring can begin before it is too late. 

Section 7(b) of the Act now provides for monitoring when:

(1) the volume of such exports in relation to 
domestic supply contributes or may contribute;
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(2) to an increase in domestic prices or a domes 
tic shortage; and

(3) such price increase or shortage has, or may 
have a serious adverse impact on the economy or 
any sector thereof.

(Emphasis supplied).

Paragraph (1) of subsection 7(b) wisely provides for monitoring 

when exports may contribute to certain adverse conditions. In 

practice, however, the Commerce Department's determination that 

exports may contribute to those adverse market conditions is usually 

based on current export volumes. Although we believe the law is 

already clear, the statute should be clarified by stating explicitly 

that the Department need not wait until export volumes are high to 

make its determination. At the very least, the legislative history 

of any changes in the Act should make clear that trends in exports 

should be relied upon in making this determination.

Criteria for Monitoring

The criteria for monitoring also should be changed. At present, 

the volume of exports is viewed in relation to domestic supply. 

Domestic supply of a given good is often difficult to ascertain; for 

ferrous scrap, it is impossible. Despite years of studies and 

debate, no one knows how much ferrous scrap is available domes 

tically, nor is there even agreement upon how to measure the domestic 

supply of that commodity. Moreover, unlike producers of iron and 

steel who report their ferrous scrap purchases to the United States 

Bureau of Mines, no information on ferrous scrap supplies is provided 

to the government by scrap dealers. Thus, although there is
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virtually no useable information on domestic ferrous scrap supplies, 

there is a great deal of information on ferrous scrap demand.

Such information on domestic demand for any product should be 

required for making a decision concerning monitoring. Certainly, 

information on demand for ferrous scrap must be considered before a 

sensible decision on monitoring can be made.

We recommend, therefore, that the words "or demand" be inserted 

after the word "supply" in paragraph (1) of the monitoring criteria. 

In this way, if the Department lacks information on supply, or for 

other reasons regards demand as a more useful indicator of market 

trends, it may use such information in making a monitoring decision. 

In addition to making clear that demand should be considered, the 

criteria for controls should generally be made more objective. In 

our discussion of the controls criteria below we suggest a formula 

that could also be applied to monitoring.

Criteria for Controls

Section 7(a) of the Act grants the Secretary of Commerce 

authority to control exports where necessary to carry out the policy 

of Section 3(2)(C), which is "to restrict the export of goods where 

necessary to protect the domestic economy from the excessive drain 

of scarce materials and to reduce the serious inflationary impact of 

foreign demand." (Emphasis added). The statute and its legislative 

history provide little guidance on the meaning of this language. Is 

it necessary, for example, for ferrous scrap to be in such short 

supply that steel mills or foundries must actually close for lack of 

scrap before export controls are imposed? If actual outages of a
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material are not required, what kinds of shortages must be shown to 

warrant export controls? The statutory language is simply too vague 

to be rationally and consistently applied. Although absolute 

precision in this area may be impossible, some objective standards 

should be included in the provision concerning controls.

He suggest that the following general conditions be met before 

export controls can be imposed under Section 7(a) of the Act:

(1) Over the course of the preceding six months 
there must be a rising trend in the level of demand 
of the product in question, as measured by the 
combined total of domestic consumption plus ex 
ports;

(2) During the same period there must be a rising 
trend in the ratio of exports to domestic con 
sumption; and

(3) There must be a rising trend in prices over 
the se.me period. This trend must be increasing at 
a rate faster than the long-term increase in 
prices registered over an immediately preceding 
period of years. The price trend during the six 
month period must also exceed the increase in the 
producer price index for industrial commodities 
or the increase in another related and appro 
priate aggregate index.

The details of these conditions, of course, are extremely 

important. It may be appropriate to apply these conditions using 

relatively low thresholds for decisions on monitoring, while im 

posing higher numerical thresholds for controls. Also, because 

monitoring will provide information on present and future demand 

(through review of forward contracts), the criteria for controls 

should look to the future as well as the past. Whatever the time 

periods and the rates actually used, the Act would be vastly improved 

by inclusion of more objective criteria such as outlined above for 

short supply controls and monitoring.

The FSCC appreciates the opportunity to present its views, we 

would be happy to work with the Committee and its staff to improve 

the Export Administration Act.

I would be pleased to try to answer your questions.
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Mr. I. KAPLAN. Unlike large integrated steel producers, FSCC 
member steel companies rely virtually exclusively on ferrous scrap 
as the metallic raw material for producing iron and steel. Found 
ries also are substantially dependent on ferrous scrap as their raw 
materials.

Ferrous scrap is a vital ingredient in the production of the steel 
and iron essential to the U.S. military and economic well-being. 
Ferrous scrap is necessary for the production of stainless, tool, and 
alloy steels, which are essential components of airplanes, auto 
mobiles, tanks, trucks, and ships. In short, ferrous scrap is a strate 
gic and critical material.

The steel and foundry industries are increasingly reliant on fer 
rous scrap. One of the most efficient ways that steel can be made is 
in electric furnaces. In electric furnaces, scrap represents virtually 
100 percent of the ferrous metallics used. Steel produced in electric 
furnaces in the United States grew from 8 million tons in 1960 to 
20.2 million tons in 1970, a 150 percent increase. By 1981, 34.1 mil 
lion tons of steel were made in electric furnaces. In the first 2 
months of 1983, approximately 30.9 percent of the U.S. steel output 
was produced in electric furnaces, compared with approximately 15 
percent in 1970. The electric furnace provides a unique technology 
to make high quality alloy-containing steels. Use of electric fur 
naces and the demand for scrap is growing because of the low capi 
tal costs associated with such furnaces and the relative environ 
mental advantages. Each ton of ferrous scrap used in steel manu 
facturing in place of iron ore or coal saves the equivalent of three 
barrels of crude oil.

The scrap market is particularly volatile. In 1973, worldwide 
steel demand boomed and exports of ferrous scrap accelerated rap 
idly. There was a scrap shortage in the United States. Ultimately, 
the Commerce Department instituted export controls on ferrous 
scrap. Unfortunately, those controls came too late to be of any real 
help to the steel industry -

DEAL1NG WITH SHORT-SUPPLY PROBLEMS

My purpose here this morning is not that a scrap shortage is im 
minent and that controls should be imposed immediately. My own 
view is that as long as the worldwide recession continues there will 
be no scrap shortage. I am concerned about the future, however, 
because of the volatility of the scrap market. I'm here today be 
cause I believe that the law should provide an expeditious mecha 
nism for dealing with any short-supply problem that arises.

Congress recognized the volatility of the ferrous scrap market 
and the importance of ferrous scrap to this country's economy and 
national defense, when it adopted what is now subsection (c) of sec 
tion 7 of the Export Administration Act. Congress also recognized 
that it was unwise to leave the procedures for petitioning for 
export monitoring or controls to the complete and unfettered dis 
cretion of whatever administration was in power. It therefore en 
acted subsection (c) which provides a fair petitioning process. Sub 
section (c) requires a hearing and sets time limits for a decision by 
the Commerce Department. It allows all parties affected by a deci 
sion to have an opportunity to present their views in public, and
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have a decision made on the merits of their arguments. The provi 
sion merely brings a little sunshine into what had previously been 
a secret, impenetrable process. We think it would be a serious mis 
take to delete subsection (c) and return to a totally discretionary 
system, which would be difficult for the Congress to oversee. The 
Ferrous Scrap Consumers Coalition therefore urges you to reject 
the administration's proposal to delete subsection (c). We prefer in 
stead the provisions of S. 397 and S. 434, which leave subsection (c) 
intact.

Section 7 of the act provides essentially for two kinds of govern 
mental actions in short supply situations: monitoring and controls 
of exports. Monitoring, as the term implies, requires the Commerce 
Department to collect information on exports of the subject prod 
uct. It is an information gathering device; monitoring involves no 
limits or prohibitions on exports. By contrast, under the controls 
authority of section 7(a) of the act, the President actually may pro 
hibit or curtail the export of goods.

One would expect that in most instances monitoring, which in 
volves relatively unobtrusive information gathering, would be insti 
tuted well in advance of any situation which might require con 
trols. Indeed, Congress has recognized the need for timely monitor 
ing in section 7(b) of the act.

Although monitoring is designed principally to provide timely in 
formation for policymakers, affected businesses and some Govern 
ment officials believe that monitoring inevitably leads to formal 
controls. Fulfillment of this prophecy often is aided by the timing 
of a decision to impose monitoring. Monitoring is usually not con 
templated until markets are already is the throes of shortages or 
inflationary price increases. Naturally, a decision to impose moni 
toring on a volatile market is not likely to calm market activity.

If monitoring were begun before a market was in crisis, though, 
it would be less likely to disrupt the market. Indeed, if commenced 
early enough, monitoring could help eliminate the need for con 
trols by permitting more effective advance planning by suppliers 
and consumers. Amendments to the act are needed to insure that 
monitoring takes place before markets are in crisis.

We suggest that the timely monitoring provision in subsection 
7(b) be amended by deleting the word "mitigate," and inserting in 
its place "prevent.' Thus, monitoring could be imposed in order to 
prevent a short supply situation rather than mitigate one that is 
already in existence.

Similarly, the criteria for monitoring themselves need modifica 
tion to insure that monitoring can begin before it is too late. Para 
graph 1, subsection 7(b) wisely provides for monitoring when ex 
ports contribute to certain adverse conditions. In practice, however, 
the Commerce Department's determination that exports may con 
tribute to those adverse market conditions is usually based on cur 
rent export volumes Although we believe the law is already clear, 
the statute should be clarified by stating explicitly that the Depart 
ment need not wait until export volumes are high to make its de 
termination. At the very least, the legislative history of any 
changes in the act should make clear that trends in exports should 
be relied upon in making this determination.
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I think the criteria for monitoring also should be changed. At 
present the volume of exports is viewed in relation to domestic 
supply. Domestic supply of a given good is often difficult to ascer 
tain; for ferrous scrap, it is impossible. Despite years of studies and 
debate, no one knows how much ferrous scrap is available domesti 
cally, nor is there even agreement upon how to measure the domes 
tic supply of that commodity. Moreover, unlike producers of iron 
and steel who report their ferrous scrap purchases to the U.S. 
Bureau of Mines, no information on ferrous scrap supplies is pro 
vided to the Government by scrap dealers. Thus, although there is 
virtually no usable information on domestic ferrous scrap supplies, 
there is a great deal of information on ferrous scrap demand.

We recommend, therefore, that the words "or demand" be insert 
ed after the word "supply" in paragraph (1) of the monitoring crite 
ria. In this way, if the Department lacks information on supply, or 
for other reasons regards demand as a more useful indicator of 
market trends, it may use such information in making a monitor 
ing decision.

Now section 7(a) of the act grants the Secretary of Commerce au 
thority to control exports where necessary to carry out the policy 
of section 3(2)(c), which is to restrict the export of goods where nec 
essary to protect the domestic economy from the excessive drain of 
scarce materials and to reduce the serious inflationary impact of 
foreign demand. The statute and its legislative history provide 
little guidance on the meaning of this language. Is it necessary, for 
example, for ferrous scrap to be in such short supply that steel 
mills or foundries must actually close for lack of scrap before 
export controls are imposed? If actual outages of a material are not 
required, what kinds of shortages must be shown to warrant export 
controls? The statutory language is simply too vague to be rational 
ly and consistently applied. Although absolute precision in this 
area may be impossible, some objective standards should be includ 
ed in the provision concerning controls.

In my written statement I suggest certain objective criteria 
which could be used for both short supplies and monitoring. The 
details, of course, would be very important. The FSCC would be 
happy to work with the committee and its staff to the details.

In summary, Mr. Chairman, the FSCC urges the committee to 
retain subsection (c) with its provision for ferrous procedures. We 
also recommend that the act be amended to insure timely monitor 
ing with more objective standards for both monitoring and controls.

We thank you for the opportunity to present the FSCC views and 
I would be pleased to answer any questions.

Senator HEINZ. Mr. Kaplan, thank you very much.
Mr. Steven Kaplan.

STATEMENT OF STEVEN KAPLAN, FIRST VICE PRESIDENT, INSTI 
TUTE OF SCRAP IRON & STEEL, INC., ACCOMPANIED BY DR. 
HERSCHEL CUTLER, EXECUTIVE DIRECTOR
Mr. S. KAPLAN. With your permission, Mr. Chairman, I will sum 

marize my remarks and ask that the full statement be entered in 
the record.

Senator HEINZ. Without objection, so ordered.
[Complete statement follows:]
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TESTIMONY OF THE

INSTITUTE OF SCRAP IRON AND STEEL, INC. 

STEVEN KAPLAN, FIRST VICE PRESIDENT 

HERSCHEL CUTLER, EXECUTIVE DIRECTOR

My name is Steven Kaplan. I am Vice President of M. S. Kaplan Co. 
a metallic scrap brokerage and processing firm headquartered 
in Chicago, Illinois. I appear before you today as First 
Vice President of the Institute of Scrap Iron and Steel, 
Inc., the national trade association representing more 
than 1,300 firms in the metallic scrap processing industry. 
I am accompanied by Dr. Herschel Cutler, the Institute's 
Executive Director.

Institute members handle, process and ship approximately 95 
percent of all purchased ferrous scrap consumed in the United 
States or exported. The Institute is headquartered at 1627 K 
Street, N. W., Washington, D. C. 20006.

The Institute is very concerned with the short supply pro 
visions of the Export Administration Act of 1979. The short 
supply provisions deal with monitoring and/or controls of the 
export of United States commodities in general and metallic 
scrap in particular. Unfortunately, the metallic scrap 
processing industry has experienced the inequitites and 
arbitrary decision-making-"inherent to the short supply provi 
sions as contained in present law because it has, over time, 
been victim or near victim to potential disaster directly 
related to the short supply provisions.

With
(1) no specific definitions of the terms involved in 
a finding that monitoring or controls are in order,

(2) no showing that the complaining party has suffered 
any material injury as a result of the exports suggested 
for monitoring or controls,

20-617 0-83 -!52
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(3) no recognition that short supply controls (as 
contrasted with foreign policy and national -defense 
controls; are essentially domestic economic 
regulations, and

(4) no chance for review of the administrative decision- 
making system (especially when the short supply controls 
are recognized as basically economic regulation and a 
means to handicap one economic interest at the expense 
of a second — both being American economic interests),

the concern of the scrap processing industry is apparent.

The industry strongly urges review of the present inequitable 
situation. Despite the fact that scrap processors have 
found their hard won export markets denied or threatened over 
the past years by export control acton, there is no denying 
the positive showings that:

1. a vast scrap iron surplus is the normal condition,
2. there is no relationship between the price of 
scrap iron and the price of steel (the price of scrap 
iron has a fluctuating history and the price of steel 
is virtually undirectional — upward),
3. the so-called scrap problems of the steel industry 
reflect, in the main, business risk and are not related 
to the scrap iron export market (Steel is made from 
iron ore and/or scrap iron. When scrap prices are low, 
the scrap using mill has an advantage over the ore user; 
when scrap prices are higher, the reverse is true. In 
the latter case, certa.n scrap based mills attempt to 
shift the business risk to the scrap processor, 
with the aid of the government under the Export 
Administration Act, by denying the processor his export 
market.), and
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4. scrap iron prices reflect a freely traded commodity. 
(Price will fluctuate more dramatically than most 
other items purchased by the steel industry. This is 
appreciated by the mills when the price of scrap iron 
is low but it is not even "superficially understood" 
when the price of scrap iron is high.)

Thus, the objectives of the Institute in presenting this 
testimony can be summarized :

. to reduce governmental regulatory interference in the 
market and to achieve the overall policy of the Act that 
export controls be used sparingly and only to the extent 
necessary.

• to counter the risk of unwarranted economic regulatory 
controls on metallic scrap under the Act by making the 
standards for export monitoring and controls objective 
and well-grounded in economics, and by making decisions 
to monitor or control subject to judicial review.

Scrap processing is predominantly a family-owned, small busi 
ness industry which takes the worn out and obsolete metallics, 
as well as the industrial by-products, generated in the country, 
and converts them into man-made raw materials for the production 
of new iron and steel and other metals. The scrap processor 
is a key factor in the recycling chain and he had performed 
this service for many years before the term recycling was 
appreciated.

Utilizing recyclable mstallics results in astounding environ 
mental benefits. For example, according to EPA data, using 
scrap iron instead of virgin iron ore to make new iron and 
steel means a reduction in:

air pollution effluents of 86%
water pollution of 76%
water use of 40*
mining wastes of 97%
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Moreover, using scrap iron instead of iron ore yields a 74% 
saving in the energy required to make new iron and steel 
products. In other words, it takes tour times as much energy 
to make steel from iron ore as it does to make the same steel 
from scrap iron.

Scrap iron is obviously a valuable commodity and the United 
States has virtually unlimited supplies of that commodity. 
In a recent study commissioned by the Metal Scrap Research and 
Education Foundation, the international economic consulting 
firm Robert R. Nathan and Associates, found that there was 
an available inventory of ferrous scrap at the end of 1981 
amounting to more than 680 million tons, a 15-20 year supply 
even assuming not another pound of scrap will ever be generated. 
This inventory — which, in fact, grows daily — is available 
and will rome to the market when demand requires those volumes.

The record year for U. S. scrap iron purchases by all American 
steel mills and foundries and all foreign steel mills and 
foundries was 1974, when a total of 60 million tons of scrap 
iron were bought. The total purchases for the years that 
followed 1974 never approached that record, and, in fact, 
the total for the year 1982, both domestic and foreign, was 
only 34 million tons.

The country has faced and will face, a growing involuntary 
stockpile of available, but unwanted, recyclable materials 
unless additional markets are found and existing markets are 
expanded.
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The scrap industry has worked closely with the domestic users 
ot scrap iron to stimulate their interest in employing more 
electric furnaces — virtually a 100% consumer of scrap iron - 
and also to raise the percentage of scrap iron used in iron 
ore based furnaces. The number of new electric furnaces that 
have been installed indicates that many of the clear benefits 
of scrap iron usage have been recognized by investors in new and 
expanded mills and foundries. The experimentation underway in some 
ore based mills to increase the scrap iron charge is likewise 
encouraging.

But it is clear that with ah inventory of scrap discards that
has grown in every year since 1956 — including the peak
demand year of 1974 — there must be more markets if the scrap
industry is to remain viable and if the country is to gain
the full value of the scrap materials that it generates. Obviously,
the highest value to the country would be for more American
steel to be made with more American scrap — and that is
occurring. However, there are other benefits to be gained by
this country if off-shore markets are also developed —
especially where there is no realistic hope for a domestic
industry to use anything approaching the available scrap iron.

This need for off-shore markets is more critical for the 
coastal areas than for many inland locations for obvious 
reasons but also because the location of most major scrap 
consuming points is inland. At the coastal locations much more 
scrap is generated than could be utilized locally or nearby due to 
high transportation costs and, absent an export market, the 
material will simply accumulate or be iandfilled, and eventually
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rust away. (It is tragic to note in that regard, that since 
1976, Nathan Associates estimated that 1 million tons of back- 
logged scrap iron rusted into oblivion for lack of a market.)

The value of a viable export trade in scrap iron and its 
positive balance of payments contribution cannot be over 
estimated in these times of trade deficits. And, correctly, 
there is now very active encouragement for Americans to get 
into the export business. This Administration, as have others 
before it, realizes that in order for the American economy 
to prosper, there must be a world market for American products. 
In simplest terms, for many segments of our economy, there 
isn't enough market demand for what America can produce if it 
looks only to its own shores as the market's limits. And 
America produces far more scrap than it can conceivably use - 
now and in the foreseeable future.

The scrap processing industry recognized the need for exports 
long ago. In order to meet the survival need many scrap 
processors undertook an intensive foreign market development 
program, and it worked. We were able to show that a small 
businessman, with a highly desirable product, could find a 
niche in the world market, could exist as a significant 
American exporter and could work for his own best interests as 
well as the best interests of the American economy by making 
positive contributions to the balance of trade. Scrap iron 
came from nowhere to become a major contributor to the plus side 
of American international trade — one of few American industries 
making such a contribution.
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What happened was that through individual initiative — 
private entreprer.eurship if you will — American scrap became 
the world standard. It was American scrap that became 
desired internationally.

We made the needed investments, committed large amounts of 
capital, to be certain we could supply the needs of all 
customers — foreign and doi»e?tic — and we made sure to meet 
those needs.

It is a fact beyond dispute that whenever a consumer wanted 
scrap iron it was delivered at the market price and in the 
volumes desired. No American consumer ever was unable to 
buy all the scrap iron he wanted when he wanted it. As you 
know, such a statement is not possible from many other 
producers of American products. For example, daring 1974, 
steel went on allocation in many parts of the country but 
scrap was delivered to all who wanted it in the volume they 
requested. There has always been enough scrap to meet every 
one's needs and then some — there will be enough scrap to 
meet everyone's needs and tlien some in the foreseeable future.

In early 1973, when some American steel mills found they had 
difficulty making as much money producing steel as they 
felt appropriate, a movement developed entii- ;y ignoring 
:=rap iron availability, which vented itself in the context 
of the Export Administration Act. Specifically, what happened 
was that these mills found within the Short Supply Provisions 
of the Act a basis to induce the Federal government to consider
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export controls. It was not a question of availability of 
the material. Rather, those mills felt that price control 
or their raw material — disguised as export control — would 
be in their best interests.

Unfortunately, emotion — not tact — prevailed and the 
export of scrap iron was limited.

There were, over subsequent years, attempts made to change 
the Export Administration Act to make it evt easier to 
control scrap iron exports.

Then, in 1979, the so-called Findiey Amendment (Section 7(c)) 
was added to the Export Administration Act at the behest of 
certain mills and foundries. It singled out metallic scrap 
for special attention via specific monitoring provisions.

Monitoring of a freely traded commodity means, to the foreign 
buyer, that the American Government is going to control its 
availability internationally. The monitoring process is viewed 
as simply the administrative vehicle to create the incriminating 
data to impose controls. Indeed/ monitoring was advocated 
by the mills and foundries because it leads to a self-fulfilling 
prophecy, namely, in order to find out if controls are needed, 
monitoring is undertaken. Because monitoring, in the minds of 
foreign buyers, always leads to controls, foreign buyers 
place orders for more than is needed to ensure that their orders 
are recorded in advance of controls thereby increasing their 
chances of obtaining the needed material. Because monitoring 
now finds high order levels, the controls are found to be 
justified.
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Fortunately, in 1980/ when the new monitoring provision was 
tirst tested, the petitioners failed to prove their case and the 
Department of Commerce said no to the request for monitoring. 
But in order to prevail, the scrap processing industry had 
to undertake a lengthy and very costly defense of its right 
to do business anywhere in the world while simultaneously the 
domestic demand for scrap was crumbling. And the clefer.se had 
to be undertaken without any definition of the key economic 
terms in the Act and without the need for the complaining 
parties to demonstrate material injury as a result of the 
scrap exports they wanted curtailed.

The defense was costly but the expense of the undertaking was 
far wider than the travel dollars and legal fees spent. First, 
America's reliability as a scrap supplier was now further 
challenged. Countries with investments in steelmaking faci 
lities recognized the need to look for alternative sources 
of scrap iron — and they did, to varying degrees, — and, second, 
countries with investments in steelmaking facilities began 
efforts to locate alternative sources of iron units such as 
direct reduced iron — and many of them did. America became 
less and less thought of as a reliable supplier of scrap.

Our marketing efforts suffered and our customer relations 
suffered. And today, supplemented oy other world situations, 
American scrap is facing strong new competition from British 
and Russian scrap in addition to the historic competitors.
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LEGISLATIVE RECOMMENDATIONS

The Administration's recent proposal to amend the short supply 
provisions does not adequately address these concerns. A more 
thorough revision of Section 7 is sorely needed to reduce the adverse 
effect of short supply controls on our industry and the economy 
generally. ISIS urges the Congress to prohibit the imposition of 
short supply controls on metallic scrap unless the Secretary of 
Commerce holds formal proceedings or. the record to determine whether 
the statutory standards for such controls are satisfied. The 
following five amendments would accomplish this goal:

1. Reform £ 7 to establish that there may he no 
short supply monitoring or controls except 
pursuant to a formal administrative hearing 
process subject to standards which have 
be-5r defined by rulemaking;

2. Require the Secri^ i' ' of Commerce to define 
the key terms in S ̂  *> <>MC> and 7 through 
a formal rulemaking by a date certain;

3. Require a showing of material injury as a 
prerequisite to the imposition of short 
.•supply controls;

4. Amend £ 13(a) of -.he V t: to authorize APA 
judicial review o: agen-y actions under the 
short sL/ply provisions

5. Provide for the sar:v.itv it exist-ir.g export
contracts from shor suj:r.-:/ controls. 

1. Reform of S '•'

Section 7 should be retorited to require & formal administra 
tive hearing process and a final aqercy decision on the record prior 
to the imposition of controls or moniv.oring under S 7. No controls 
or monitoring should be imposed in the absence of such public pro 
ceedings in which it is determined that the criteria established in 
a 7 are fully satisfied.
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Currently, the President can on his own initiative and without 
public participation impose export controls under X 7(a), and the 
Secretary can similarly initiate export monitoring under SB 7(b).

ISIS believes that these provisions should be amended so that 
the government is required to proceed deliberately and publicly 
before exercising this authority and thereby depriving any domestic 
industry of its right to compete in international markets. The 
impact of a decision to control exports can be devastating, and yet 
the government is not currently required to hear those damaged by 
its action. With the exception of $ 7, virtually every statute in 
American history which has authorized price controls — and short 
supply export controls are price controls — has provided for some 
public procedure to assure that the government does not act arbi 
trarily or erroneously to the injury of a discrete segment of the 
economy.

In addition, the public costs of export controls are 
demonstrably high, and the benefits even to those seeking controls 
are inherently speculative. In the case of scrap iron, export controls 
failed to reduce prices in 1973, and in fact led to prices that 
were higher than would otherwise have been the case. Worse, export 
controls of any kind result in lost foreign exchange earnings and 
inevitably undermine the reputation of the United States as a stable 
source of supply. A policy decision with such significant public 
impact should be openly and objectively determined.

On the basis of our experience in the 19flO proceeding, we 
have identified five flaws in 3> 7(c) as implemented by the Depart 
ment's regulations (15 CFR 33 377.8 et seq.) :

1. A hearing is r.c>t required: it can either be 
requested by a party or may be undertaken by 
the Department on its own motion. The criteria 
tor short supply determinations require exten 
sive factual iindings. A full hearing is the 
most ettic-ent way to assure that the facts 
are fairly and fully presented. Accordingly, 
a hearing should be required prior to the 
imposition of controls or monitoring.
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2. Except through the hearing officer (and at 
his option), there is no opportunity for 
cross-examination of opposing witnesses. In 
1980, the inability to question the "experts" 
tavoring export controls prevented the full 
and true disclosure of the facts.

3. Under existing regulations, determinations of 
the Department need not be based upon the 
record of the proceeding. Why bother having 
such a procedure, if the Department is allowed 
to baee its actions not on the testimony pre 
sented but rather on unknown criteria and untested 
data?

4. The regulations provide that rebuttal will be 
allowed in public hearings only by permission 
of the hearing panel. Given the fact-finding 
nature of these procedures, the interest in 
complete data and analysis requires that the 
right to rebuttal be established.

5. Finally, the regulations do not require the 
preparation of a written transcript of the 
proceedings.^/ Elsewhere in this testimony, 
we demonstrate that judicial review of short 
supply determinations is appropriate. To 
facilitate judicial review, a written tran 
script should be required.

2. Definitions of Critical Terms
Section 7 should be amended td require a formal rulemakinq 

by the Secretary to define and quantity the statutory standards which 
will govern the imposition of export controls or the initiat'ion of export

In 1980, the Department did prepare a tranecript, but 
neither the Act nor the regulations require such a pro 
cedure.
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monitoring. Specifically, the amendment should require meaning 
ful definitions of the operative terms of X SB 3(2)(C) (as 
incorporated in SS 7(a)), 7(b), and 7(c) of the Act: "scarce 
materials," "serious inflationary impact," ana "excessive drain" 
(95 3(2HO; "domestic shortage," "increase in domestic prices," 
"domestic supply," (S3 7(b) and (cM; "serious adverse impact on 
the economy or any sector thereof" (33 7(b)); and "significant 
adverse etfect on the national economy or any sector thereof" 
and "representative ct any industry or substantial segment of an 
industry" IS 7(c) ).

Without some quantifiable economic or financial content, 
the-e standards are not standards at all: the government need 
only invoice the formula, exports will stop, and an entire industry 
will suffer. In order to assure that the executive branch is not 
arbitrary in exercising its delegated authority, it is critical 
that the .criteria established in the Act be defined consistently 
with either economic theory — an "analy ical approach" — or with 
administrative practice in other areas -- an "operational" approach.

The term "scarce material," for example, could be defined 
either operationally or analytically. Operationally, the defini 
tion would conform to similar determinations made by the govern 
ment. The executive branch has already identified scarce materials . 
under the strategic and Critical Materials Stockpiling Act, under 
which the Federal Emergency Management Agency is authorized to 
supervise the government's procurement and stockpiling of strategic 
and critical materials. The Stockpiling Act is similar in purpose 
to Section 7 of the Export Administration Act in that both are 
designed to protect domestic supplies of scarce materials. Given 
this similarity, it would be incongruous if the government were 
able to determine that a material was both "scarce" for purposes of 
the Stockpiling Act and not "scarce* for purposes of short supply 
controls.
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Analytically, commodities should be distinguished by 
elasticity of supply. True short supply should be limited to mean 
only that the supply of a commodity is constrained to such an 
extent that virtually no increase in price could coax out a supply 
sufficient to meet demand. By contrast, a commodity the production 
or supply of which responds dramatically to price should not be 
considered in snort supply unless the price necessary to induce 
sufficient supply causes material injury to another industry or the 
domestic economy generally.

But these definitional issues are not necessarily appropriate 
tor Congressional resolution in the first instance. Rather, the 
Congress should direct the Secretary to consult with independent 
economists, to receive comments from the various interests poten 
tially affected by short supply controls and to issue a set of 
definitions in reliance on those submissions. It is advisable to 
require the Secretary to promulgate definitions within six months 
after the Act has been renewed. No export controls or monitoring 
should be authorized until the Secretary has actually promulgated 
the required definitions.

3. Requirement of Material Injury
Short supply controls should be imposed only upon an 

affirmative and public showing that exports will be or are a 
"substantial cause of material injury" to a domestic industry. 
Injury is a rational prerequisite to relief under nearly all o. S. 
import laws. Although the standard of injury varies somewhat from 
statute to statute, its purpose remains constant: it assures that 
the government is not forced to redress trifles or to suffer the 
economic and political consequences of placing any unnecessary 
restraint on imports.

A symmetrical concern requires the equivalent treatment of 
exports. A matarial injury test would require that those request 
ing or proposing controls demonstrate that an identifiable domestic
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industry will suffer if the commodity is actually exported. In 
maintaining symmetry with the import statutes, injury would be 
measured by such factors as reduced sales and profits, unemployment, 
capacity underutilization, excessive inventories, diminished market 
shares and the like. The legislative history of this renewal should 
direct the Department of Commerce to be guided by these factors in 
determining whether material injury has been or will be sustained 
because of exports.

In addition, exports should be a primary or substantial cause 
of the injury: no controls should be imposed when other 
factors are to blame. Short supply should be precluded when fac 
tors other than exports (e.g., general economic conditions or 
quality differentials) are more important than the exports themselves 
in causing the injury. Section 201 of the Trade Act of 1974 applies 
this test by authorizing relief only if imports are a "substantial 
cause" of injury. "Substantial cause" is defined in the statute to 
mean a cause which is important and not less significant than any 
other cause. This is a higher standard *-han other trade remedy 
statutes, because relief under Section 201, unlike the anti-dumping 
or countervailing duty statutes, does not depend upon any showing 
that the foreign government involved has acted illegally or unfairly. 
Similarly, no unfi-.r practice must be established before relief is 
imposed in the short supply context, and therefore the standard for 
proving injury should be equally stringent.

There is of course general language in the Act which might be 
interpreted as requiring a minimum showing of material injury before 
th* imposition of controls or monitoring. But the actual cases 
under 33 7 suggest that the Department has not employed as rigorous
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a standard of injury as that used by the ITC in the import context. 
Nor does the Act require the Department to publish affirmative 
findings and supporting economic justifications which reflect the 
"injury" criteria.

Accordingly, the Act should be amended to require the Secretary, 
atter notice and comment, to publish the affirmative findings, 
which satisfy the criteria specified, including "excessive drain of 
scarce materials," "serious inflationary impact of foreign demand," 
"increase in domestic pr.'.ces," "domestic shortage," and the like. 
Second, the Act should be amended to require a showing that the 
price increase or domestic shortage will lead to material injury, 
e.g., decreased profits, underutilized capacity, unemployment, etc, 
in the industry affected by exports. Finally, the Act should be 
amended to require a showing that the material injury demonstrated 
is not attributable to other equally or more significant causes. 
We will be pleased to discuss with committee staff suggested lan 
guage implementing these proposals.

4. Judicial Review
The decision to adopt short supply controls or to initiate 

export monitoring should be subject to judicial review. Short 
supply controls and monitoring are economic regulatory measures 
taken in response to what are objective economic conditions. 
Although substantial refinement of the standards in 33 7 is needed, 
it is clear that they require certain determinations of fact, not 
the articulation or execution of policy. In this respect, short 
supply controls are fundamentally different from national "pcurity 
or foreign policy controls authorized elsewhere in the Act. These 
latter controls, as adjuncts to the President's plenary authority 
to conduct foreign and military affairs, are not reviewable by the 
courts under the Administrative Procedure Act ("APA").
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But Congress generally has subjected economic regulatory actions 
which do not involve foreign policy or national security to judicial 
review. Indeed, the courts have recognized that immunity from 
review is the rare exception, limited almost exclusively to the 
President's international and military decisions.V A prominent 
statutory example of the presumption of reviewability is the 
Emergency Petroleum Allocation Act ot 1973 which authorized the 
President to respond to the most important "short supply" crisis in 
history. Specifically, the President was delegated authority to 
control domestic prices and supplies ot crude oil and refined petro 
leum products "tor the purpose of minimizing the adverse impact of 
. . . shortages and dislocations on the American people and the 
domestic economy." In actions strikingly similar to those under 9; 
7(a), the executive branch undertook a comprehensive analysis ot 
the supply, demand, and price characteristics ot the industry and 
issued a network of complex regulations affecting various product 
categories and industry sectors. L'Ke virtually all other economic 
regulatory measures, these agency actions were subject to judicial 
review and have been commonly overturned when the statutory stan 
dards were not satisfied.

Other statutes reintorce the presumption in favor of review of 
actions based on tactual, rather than policy, decisions. These 
include the Economic Stabilization Act of 1970, the Tariff Act of 
1930, the Federal Trade Commission Act, and the organic statutes 
governing the Postal Service, the Federal Home Loan Bank Board, and 
the Internal Revenue Service to name just a tew.

Attached tor the record is a memorandum outlining tfle 
statutory precedents tor review ot economic regulatory actions, 
such as short supply controls and monitoring.

20-617 0 - 83 - 53
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As these statutory precedents suggest, an exemption of economic 
determinations from judicial review is the exception: the interest 
in assuring the tair and expert application of factual criteria 
generally demands some avenue ot review, especially when the 
President's foreign affairs or national security powers are not 
involved. Short supply controls (or monitoring) which are triggered 
By tindings of domestic shortages, high prices, export demand, and 
economic impact, do not differ in any meaningful way from the corre 
sponding provisions of the economic regulatory statutes just cited. 
Accordingly, the Act should be amended to provide that the functions 
exercised under sections 7(a)-(c) shall be subject to the judicial 
review provisions of the flPA, 5 U.S.C, SB X 701-706.

5. Sanctity of Contracts
ISIS joins the consensus that the executive branch should be 

statutorily barred from cancelling the performance ot export 
contracts executed prior to the imposition of controls. A "sanctity 
of contracts" provision would exempt existing contracts troro export 
controls, timely preserving the price structure of the commodity in 
question and retaining much of what is left of the United States' 
reputation as a reliable source of supply.

Since President Reagan's embargo on the export ot equipment 
destined for the Soviet natural gas pipeline, the impetus towards 
a "contract sanctity" provision has generally concentrated on the 
foreign policy provisions of the Act. The Administration's pro 
posal, introduced April 4, 1983, contains such an amendment.

The rationale for contract sanctity extends to export controls 
imposed for any reason, including short supply. Last session, the 
Congress adopted a sanctity provision in the four-year extension of 
the Commodity Futures Trading Commission, which limited the 
authority of the President to control exports of agricultural com 
modities. Specifically, the Congress prohibited the application of 
controls to export contracts which required delivery within 270 
days of the effective date of the controls, except in times of war 
or national emergency. ISIS believes this approach should Be ex 
tended to include all types of exports.
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CONCLUSION

The scrap iron industry has had the unfortunate experience of being 
required to protect its export markets against the repeated and 
unwarranted threat of monitoring or controls pursued by segments of 
the steel industry. It is/ thus* very clear to us that short 
supply controls call out for recognition that the three major 
segments of the Export Administration Act are uniquely different 
and should be handled differently. The national security and foreign 
policy sections require flexibility, instantaneous response to 
challenge, and probably non-reviewable discretion on the part of 
the Administration.

In the short supply area, however, there is every reason to 
challenge that flexibility and lack of review of administrative 
discretion. The issue is not the relationship between American and 
foreign interests, it is not the challenge to the American need for 
security or political propriety — the issue in short supply 
controls is generally (and always in the case of scrap iron) a 
matter of which American economic interest will be helped and which 
American economic interest will be harassed or denied.

Because the government in the short supply role is an economic 
handicapper, there is need t3 set specific standards against which 
appeals for handicapping ass.stance can be measured. There is need 
for criteria to be met in the attempted proof that harm will result 
in the absence of government action and there is need for judicial 
review of these actions to confirm that the criteria are not merely 
mouthed but, in fact, are honored both in letter and in spirit.
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MEMORANDUM

RE: JUDICIAL REVIEW OF DETERMINATIONS TO INSTITUTE SHORT 
SUPPLY MONITORING OR CONTROLS PURSUANT TO SECTION 7 
OF THE EXPORT ADMINISTRATION ACT OF 1979 ______

SUMMARY

This memorandum addresses the desirability of amending 

Section 13(a) of the Export Administration Act of 1979 ("Act") to 

make clear that judicial revisw is available for actions of the 

Secretary of Commerce under the short supply provisions of the 

Act (Section 7) .

The argument in favor of judicial review proceeds from the 

observation that short supply controls and monitoring are 

economic measures taken in response to objective economic 

conditions. They are designed to serve a function that stands 

independently of the national security and foreign policy 

concerns of the United States, which are protected by other 

provisions in the Act. Congress has generally subjected economic 

regulatory actions which do not involve t'oreign policy or 

national security to judicial review. As discussed by Judge 

Leventhal in the leading case of Amalgamated Meat Cutters v. 

Connally, 337 F. Supp. 737 (D.D.C. 1971) (three-judge panel), 

immunity from judicial review is the rare exception, "arising 

only in such fields as foreign affairs and national defense" and 

in other unique, inapplicable circumstances. Under these 

principles, Section .13 (a) should be amended to make it clear that 

determinations to institute short supply monitoring or controls 

under the Act should be subject to judicial review.
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This memorandum is organized as follows. First, the 

relevant statutory provisions are laid out (5 I). Second, it is 

established that short supply controls are domestic economic 

regulatory measures, which do not involve the presumptively 

unreviewable authority of the President in matters of foreign 

affairs and national security (§ II(A)). Third, significant 

statutory precedents are discussed to establish that economic 

regulatory decisions ii*e those under 5 7(a)-(c) are proper 

subjects for judicial review (s 1KB)). Finally, a specific 

amendment to the exemption from review is suggested (S III).

I. STATUTORY BACKGROUND

A. Operative Provisions

The Export Administration Act of 197Sll/ authorizes (he 

President to regulate the export of certain goods and cosjnodities 

in order to protect the United States' national security, foreign 

policy, and economic interests. Among the several objectives c£ 

the Act is that of controlling the export of goods which are 

found to be scarce in the domestic economy. The so-called "short 

supply* provision? of the Act, contained in Section 7, implement 

policy articulated in Section 3(2)(C):

'It is the policy of the United States to use 
export controls only after full consider 
ation of the impact on the economy of the 
United States and only to the extent 
necessary -

(C) to restrict the export of goods where 
necessary to protect the domestic economy

50 O.S.C. App. § 2401 et seq.
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from the excessive drain of scarce materials 
and to reduce the serious inflationary 
impact of foreign- demand.

Under Section 7(a) of the Act, the President is authorized

to prohibit or curtail the export of any 
goods subject to the jurisdiction of the 
United States or exported by any person 
subject to the jurisdiction of the United 
States

for the purpose of carrying out the policy stated in section 

3(2)(C), supra.

Section 7(b) of the Act provides for the monitoring of 

exports, and contracts for exports, for the purpose of 

facilitating the policy of Section 3(2)(C),

when the volume of such exports in relation 
to domestic supply contributes, or may con 
tribute, to an increase in domestic prices 
or a domestic shortage and such price 
increase or shortage has, or may have, a 
serious adverse impact on the economy or any 
sector thereof.

Section 7(c) allows, and prescribes procedures for, 

petitions for the monitoring of supplies or the control of 

exports of metallic scrap. Petitions are only permitted from a

representative of an industry or a substan 
tial segment of an industry which processes 
metallic materials capable of being recycled 
with respect to which an increase in domestic 
price or a domestic shortage of such 
materials resulting from increased exports 
would adversely affect the national economy 
or any sector thereof ....

In the past, the export of numerous commodities has oeen 

controlled under § 7(a) and its precursors for one or more fiscal 

years through the requirement of licenses, prior approvals, and 

related means. Monitoring under S 7(b) has also been imposed. 

Only one petition under 5 7(c) has been filed since that
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provision was added to the Act in 1979/ and it was denied by the 

Department of Commerce.—'

S. Judicial Review

Section 13 of the Act appears to exempt monitoring and 

control determinations under the short supply provisions from 

judicial review under the Administrative Procedure Act, 5 U.S.C. 

SS 701-706. Section 13(a) provides in full:

Sec. 13(a) EXEMPTION. - Except as provided 
in section ll(c)(2) [_^V] , the functions 
exercised under this Act are excluded from 
the operation of sections 551, 553 through 
559, and 701 through 706 of Title 5, United 
States Code.

Sections 701-706 of Title 5 provide specifically for judicial 

review by the federal courts of the actions of federal adminis 

trative agenc as, and it prescribes the standards to guide that 

review.

There is little legislative history to illuminate section 

13(a). A precursor of the Act specifically allowed the appli 

cation of the APA's judicial review provisions to the President's 

export control actions ***/ Subsequently, in light of both 

significant national security aspects of export control and the

*/ Petition of the Ferrous Scrap Consumers Coalition, filed 
~~ March 26, 1940 (45 Fed. Reg. 25034), denied July 11, 1980 

(45 Fed. Reg. 47701) .

**/ The exception stated allows for APA procedures in the
promulgation of regulations and the assessment of sanctions 
pursuant to the foreign boycott provisions of the Act, 
section 8.

***/ Second Decontrol Act of 1947. See H.R. Rep. No. 188, 80th 
Cong., 1st Sess. (1947) .
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strictly limited duration of the President's authority under the 

Act, the exemption from the APA became broader -I/ By 1969, the 

exemption provision had substantially reached its present form, 

its scope well in excess of the "temporariness" and foreign 

affairs rationales which had originally justified ie.

II. DISCUSSION

A. Short Supply Controls Are Domestic Economic
Regulatory Measures Which Stand Independently of 
the Presumptively onreviewable Authority of the 
President to Conduct Foreign or Military Affairs.

By its terms and by its application, the short supply 

provisions of the Act were designed to protect the domestic 

economy from the impact of exports in objectively-stated (but 

currently undefined) circumstances. In contrast to national 

security or foreign policy controls, short supply controls and 

monitoring are imposed for the purpose of "protecting the 

domestic economy from the excessive drain of scarce materials and

Export Control Act of 1949, S 7:

The functions exercised under this Act shall be 
excluded from the operation of the Administrative 
Procedure Act [citation omitted] except as to the 
requirement of section 3 thereof [respecting public 
information] .

The Senate Report accompanying the 1949 Act is 
illuminating:

By Section 7, provision is made that Section 3 alone 
(the public information requirement) of the 
Administrative Procedure Act shall be applicable to 
the export control program in view of the temporary 
character of this legislation and its intimate" 
"relation to foreign policy and national security. 
Sen. Rep. No. 31, 81st Cong., 1st Sess. (1949) 
(emphasis supplied).
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to reduce the serious inflationary impact or foreign aemand." 

Act, § 3(2) (C). The operative terms in this statement of policy 

are economic, turning on the fundamental concepts of supply, 

price, and demand: "scarce materials," "inflationary impact," 

"foreign demand." The provisions on export monitoring !S 7(b)) 

and petitions (§ 7(c)) are similar: "increase in domestic 

prices," "domestic shortage," "serious adverse impact on on the 

economy or any sector thereof." Although substantial refinement 

of these standards is urgently needed, it is clear that they 

initially involve determinations of fact, not the articulation or 

execution of policy^/

From the beginning, Congress intended the short supply 

provisions to respond to concrete conditions of the domestic 

economy. The Export Control Act of 1949 ("ECA") contained a 

statement of policy similar to current S 3(2)(C). In the reports 

accompanying the ECA, Congress indicated that exports had aggra 

vated post-war shortages of key commodities. Sen. Rep. No. 31 

(Feb. 4, 1949). Subsequently, because of the 1973 devaluation of 

the dollar and the growing worldwide demand for raw materials.

The existence of high prices which are alleged to be 
attributable to exports may lead the Department of Commerce 
to impose monitoring or controls, if it determines further 
that the domestic economy has been adversely affected. 
Conversely, if the Department finds either that domestic 
stocks are adequate, see 44 Fed. Reg. 36376 (June 22, 1979) 
(removing export restrictions on petroleum coke on the 
ground that stocks exceeded domestic needs), or that 
domestic prices have not risen significantly in response to 
exports, see 45 Fed. Reg. 47701 (July 16, 1980) (rejecting 
petition for imposition of controls on or monitoring of 
ferrous scrap exports on the ground that domestic prices 
had declined since the filing of the petition), relief 
under S 7(a) or (bi will be denied.
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Congress strengthened short supply controls by providing for 

monitoring of significant exports-!/ Thus, by 1974, 

Congressional concern had shifted to embrace both actual 

shortages and anticipated shortages, but the underlying economic 

rationale, and the burden of proof remained intact.

The legislative history of short supply provisions confirms 

that Congress intended a sharp distinction between these 

price/market controls and the military/national security controls 

authorized by $ 5 and those for foreign policy in $ 6 of the 

Act. According to S 3(2) (A) of the Act, the national security 

controls are designed

to restrict the export of goods and tech 
nology which would make a significant 
contribution to the military potential of 
any country or combination of countries 
which would prove detrimental to the 
national security of the United States.

Act, 5 3(2)(A). Similarly, the foreign policy controls are 

designed (see $ 3(2)(B))

to restrict the export of goods and' 
technology where necessary to further 
significantly the foreign policy of the 
United States or to fulfill its declared 
international obligations.

Each of the operative terms involves determinations which are 

adjuncts to the President's constitutional authority to conduct 

foreign and military affairs. The short supply control and 

monitoring power is not. In light of its objective and quanti 

fiable underpinnings, the short supply authority is comparable to

Export Administration Amendments of 1974, S 3(a), 88 Stat. 
1S52, amending 50 App. a.S.C. S 2403.
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numerous economic regulatory authorities, the exercise of which 

is subject to judicial review. Although the Act establishes 

regular procedures for the control of exports under :hes?> 

sections 5 and 6, it does not purport to establish substantive 

criteria limiting the exercise of the President's inherent 

authority.—'

As foreign policy and national security actions of the 

executive branch, export controls under §§ 5 and 6 of the Act may 

be properly nonreviewable under 5 13 of the Act. Review is gen 

erally unavailable for such actions in order to preserve the 

President's constitutional discretion in this area. Thus, for 

example, APA review is not available for administrative decisions 

under the Trading with the Enemy Act, 50 U.S.C. App. S 32(a), 

Schilling v. Rogers, 363 U.S. 666 (I960).—/; most immigration 

decisions, LudecXe v. Watkina, 335 U.S. ISO (1947 )-H!/; 

significant decisions regarding the armed forces, Gentila v. 

Pace, 193 P.2d 924 (D.C. Cir. 19.51), cert, denied 72 S.Ct. 556

_V It is not clear whether such a limitation would survive
constitutional challenge. United States v. Curtiss-Wfight 
Export Corp., 299 U.S. 304 (1936)(estaolishing the 
"plenary and exclusive power of the President as the sole 
organ of the federal government in the field of inter 
national relations"). See Sx parte Garland, 4 Wall. 333 
(1366) (the Presidential pardon authority is not subject to 
legislative control); flyers '/.United States, 272 0.5. 52 
(1926) (Congressional restriction on the President's 
control over executive personnel is invalid).

**/ Determination that German national was not entitled to 
return of property held not reviewabla under the APA.

***/ Deportation of enemy aliens held not reviewable under the 
APA.
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(1952)—'' and decisions directly affecting relations with a 

particular foreign state, Spacil v. Crowe, 489 F.2d 614 (D.C. 

Cir. 19741.il/

B. Short Supply Determinations, Like Other Economic 
Regulatory Decisions, Are Proper Subjects For 
Judicial Review._______ _________________

There is a presumption that economic regulatory actions 

which are not committed by Congress to executive discretion over 

foreign policy or security affairs are generally subject to 

review. A leading authority is Judge Leventhal'3 opinion in 

Amalgamated Meat Cutters v. Connally, 337 F.Supp. 737 (D.D.C. 

1971), which upheld the legality and constitutionality of the 

Economic Stabilization Act of 1970. The judge reviewed the range 

of statutory provisions on judicial review and concluded that

there are occasions when Congress has so 
committed matters to executive discretion as 
to avoid judicial review or to remove 
judicial review for error of law, including 
abuse of discretion, restricting it to the 
narrow function of correcting flagrant 
disregard of a clear-cut legislative 
mandate.

337 F. Supp. at 760. But the court immediately thereafter 

established, (_!£• (citations omitted, emphasis supplied)), that

These occasions are . . . the rare exception 
arising only in such fields as foreign 
affairs and national defense, or where 
Congress has expressly or impliedly directed 
that the Executive proceed without statement 
of reasons because the functioning must rest

Findings of Army Discharge Review Board held not reviewable' 
under the APA.

Decision of State Department to recognize claim of foreign 
sovereign immunity held not reviewable under the APA.
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on confidence or be conducted with extra 
ordinary expedition, or where the legisla 
ture manifests an intent to avoid review in 
order to further its objective, as when a 
failure to exercise discretion to exempt is 
made non-reviewable in furtherance of the 
objective of narrow exemptions.

None of these extraordinary circumstances applies to short supply 

controls. Nothing in the legislative history of the Act suggests 

either that short supply controls implicate foreign affairs or 

national defense or that Congress intended to establish immunity 

from judicial review in order to improve or expedite the 

administration of such controls.

As a matter of policy, reviewability is particularly 

appropriate with respect to provisions, such as the short supply 

authority, in statutes requiring an evaluation of economic 

conditions as a prerequisite for executive action. The following 

statutory examples illustrate this point:

(i) The Emergency Petroleum Allocation Act of 1973 

("EPAA") as amended £J authorized the President to control 

domestic prices and supplies of crude oil and refined 

petroleum products. In terms that are strikingly similar 

to the corresponding language of the short supply provi 

sions, that authority was to "be exercised for the purpose 

of minimizing the adverse impacts of such shortages and 

dislocations on the American people and the domestic 

economy." EPAA, S 2. 15 O.S.C. S 751(b). Congress clearly

15 D.S.C. S 751 et seq.
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intended to give the President broad authority to prom 

ulgate crude oil regulations and thereby to marshall short 

supplies and equitably assign them to particular needs. 

Consumers Union of P.S., Inc. v. Sawhill, 525 F.2d 1068 

(T.E.C.A. 1975). Pursuant to this authority, the executive 

branch undertook a comprehensive analysis of the supply, 

demand, and price characteristics of the industry and 

issued a network of complex regulations imposing alloca 

tion, inventory, and price requirements on various product 

categories and industry sectors. Congress specified that 

agency action under the EPAA is subject to judicial review, 

Texaco Inc. v. Department of Energy, 616 F.2d 1193 

(T.E.C.A. 1979), and those actions have been overturned 

when it appeared that the statutory standards were not 

satisfied ̂ J

( i i) The Economic Stabilization Act of 1970*V 

authorized the President to issue orders and regulations to 

stabilize prices, rents, wages, salaries, dividends, and 

interest, consistent with orderly economic growth. The 

extensive factual findings used to support the controls 

were made subject to judicial review to assure the accuracy

Atlantic Richfield Cc. v. Zarb, 532 F.2d 1363 (T.E.C.A. 
1976).

Title II, Pub. L. 91-379, 84 Stat. 799 (Aug. 15, 1970) as 
amended.

***/ See Amalgamated Meat Cutters s Butcher Workmen v. Connally, 
337 F. Supp. 737 (D.D.C. 1371).
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(iii) The Tariff Act of 193d/ requires that the 

International Trade Comnission make certain findings of 

fact before countervailing or antidumping duties may be 

imposed on imports. Specifically, the ITC is required to 

determine whether there is a reasonable indication that the 

imports have "(a) caused a U.S. industry to be materially 

injured or [to be] threatened with material injury or (b) 

materially retarded the establishment of an industry in the 

United States." These findings require investigation and 

analysis substantially similar to that under S 7 of the 

Act. Each of these findings is reviewable by the Court of 

International Trade. 19 O.S.C. S 1516(a).

Similarly, the actions taken by the ITC in S 337 

actions, regarding unfair trade practices in the importa 

tion of goods into the Onited States involve standards of 

economic injury similar to those under the countervailing 

duty statute and are subject to judicial review. 19 O.S.C. 

S 1336.

(iv) Section 232(b) of the Trade Expansion Act of 

1962, as amended, provided that, if the Secretary of the 

Treasury found that an "article is being imported into the 

United States in such quantities or under such circum 

stances as to threaten to impair the national security," 

the President was authorized to

take such action, and for such time, as 
he deems necessary to adjust the

19 U.S.C. S 1510 et. sea.
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imports of [the] article and its 
derivatives so that . .. imports [of the 
article] will not threaten to impair 
the national security.

S 232, Pub. L. No. 87-794, 76 Stat, 877, as amended, 

previously codified at 19 O.S.C. S 1362(b) (Supp. IV). 

Pursuant to this authority, the President attempted to 

adjust imports of petroleum and petroleum products through 

licensing fees and other allocational method. Despite the 

considerable discretion delegated to the President to 

control foreign commerce, and despite the general immunity 

of the President's national security decisions from 

judicial review, the courts have commonly reviewed the 

actions taken under 5 232 to assure that the factual and 

legal predicates to such action were clearly and lawfully 

established. Federal Energy Administration v. Algonquin 

SNG, Inc. , 423 U.S. 923 (1976), Pancoastal Petroleum Ltd. 

v. Udall, 348 F.2d 805 (D.C. Cir. 1965); Skelly Oil Co. v. 

Ddall, 288 ?. Supp. 109 (D.D.C. 1968).

Statutes providing for review of other economically-based 

executive action govern the Federal Trade Commission, 15 U.S.C. 

S 45; federal Borne Loan Bank Board, 12 O.S.C. S 1464e; the Board 

of Governors of ths Postal Service, 39 O.S.C. S 3628; and the 

Internal Revenue Service, 26 U.S.C. S 7442. In some cases, a 

particular court with particular expertise or limited 

jurisdiction is designated to perform the review.
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III. CONCLUSION

The short supply provisions, under S 7 of the Export 

Administration Act are siailar to economic regulatory authorities 

which are subject to judicial review. They stand independently 

of the foreign policy and national security powers of the 

executive branch under other sections of the Act. Therefore, 

judicial review of short supply actions by the executive branch 

thereunder is desirable.

IV. SUGGESTED AMENDMENTS

Section 13(a) should be amended to read as follows 

(additions underlined):

Sac. 13(a) Exemption. - Except as provided 
in sections 7(e)(ll) and il(e)(2), the 
functions exercised under this Act are 
excluded from the operation of sections 551, 
553 through 559, and 701 through 706 of 
title 5, Onited States Code.

S 7(c)(ll) Judicial Review. - The functions 
exercised by the President or the Secretary 
under Sections 7(a)-(e) of this Act shall be 
subject to sections 701 through 706 of title 
5/ United States Code.

John L. Oberdorfer 
Ralph G. Steinhardt

20-617 O - 83 - 54
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Senator HEINZ. Mr. Kaplan, thank you very much. 
Senator Proxmire.
Senator PROXMIRE. I'll be as brief as I can, Mr. Chairman. I real 

ize you've been very patient.

EXPORT ALASKAN OIL?

Mr. Marlowe, I raised the question of export of Alaskan oil with 
Mr. Olmer. I don't know if you heard that or not. I felt that if we 
did export such oil savings should be passed on to the consumer. 
His response I thought was weak, but he said no decision had been 
made to sell to Japan.

Do you have any reason to believe the administration would like 
to export Alaskan oil to Japan?

Mr. MARLOWE. Senator, I have a gut feeling that they definitely 
would like to export oil to Japan. I think at the very least as a dol 
lars and cents matter they believe they can produce increased Fed 
eral revenues. We would challenge that contention Nevertheless, I 
think that they would like to do that.

I also think that it enters into their trade plans with the Japa 
nese. It's a convenient way of dealing with a very difficult problem 
with Japan without doing anything to help the manufacturing and 
agricultural sectors of our economy.

Senator PROXMIRE. It would tend to reduce the adverse balance 
of trade.

Mr. MARLOWE. Substantially reduce the adverse balance of trade 
that Japan has with the United States without providing any real 
benefits to those parts of our economy that are suffering.

Senator PROXMIRE. In turn, we would have to import oil from 
other places.

Mr. MARLOWE. In point of fact, our overall balance of trade 
would suffer because with the going price of oil, even with the cur 
rent fluctuations, we would likely pay more for whatever oil we im 
ported than we are now paying to get the Alaskan oil.

Senator PROXMIRE. It seems to me they would be able to see that. 
I can't understand what real motivation they would have here. You 
say that it would ease the relationship with Japan because that 
particular trade balance would be closer, right?

Mr. MARLOWE. It would certainly ease it from Japan's point of 
view, and I would presume that the administration is anxious to 
help Japan get off the hook and that would be beneficial to the ad 
ministration. I have no idea whether that is a motive of theirs or 
not.

Senator PROXMIRE. Can you shed any light on the matter of ship 
ping Alaskan oil to Louisiana to be put into the strategic reserve?

Mr. MARLOWE. I've always viewed the oil that's located in Alaska 
is a precious, vital domestic resource. Clearly, it is located in 
Alaska and it is a vital resource and whether it needs to be moved 
to Louisiana to be declared officially a part of our strategic petro 
leum reserve, I share your concerns about that.

Senator PROXMIRE. Now the AFL-CIO argues in its statement 
that a primary reason for our trade problem in Japan is the under 
valued yen which makes Japanese goods cheap in the U.S. market. 
By exporting oil we would be replacing commodity exports with
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labor intensive imports, therefore losing jobs. How important is the 
value of the yen to Japanese exports?

Mr. MARLOWE. May I ask Dr. Cooper to join with me in answer 
ing that?

Dr. COOPER. Well, clearly, we believe that it plays a significant 
role. The administration in the Economic Report ot the President 
and annual report of the Council of Economic Advisers' took quite 
the opposite position. Currency values are very, very difficult to 
measure precisely, but we believe that they play a significant role 
and the administration believes that they play no significant role. 
I'm certain we could provide you with specifics on that impact.

[Additional information supplied for the record follows:]
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American Federation of Labor and Congress of Industrial Organizations
EXECUTIVE COUNCIL

815 Snteenth Street, NV. mW1 KIRKL*ND P^SID
VA Washington, DC 20006 j -i H L c,--*.
VA (20?) 637-5000 s" '-.•., Rvi.ry

May 5, 1983

Ho no rub 1 e John Jit.1 i nz
Chai rman , House International

Finance and Monetary Pol i cy
tSubcomini ttee 

Committee on Banking, Housing
and Urban Af f ai rs 

Washington, IX C. 20510

Dear Mr . Chai rman :

At a i eeent hear i ng before your subconiini tt ee on t h*1 
Export Admi ni btrat ion Act , I was asked about the valuation 
of the Dollar and the Yen.

As we stated in our testimony, the AFL-CIO is very 
concerned about the jvervaluat ion of the Dollar rolat i ve to 
the Yen. This overvaluation has put U.S. producers at a 
very serious conpe* itive disadvantage in compel in£ with 
imports and ha.s made U.S. exports less competi t i vn in world 
markets .

The dollar should have been falling in terms of t hf Yon 
in recent years in view of the extremely large U.S. trade 
deficit with Japan and the U.S. trade deficit world-widu. 
A fall in the value of the dollar would help correct the trade
•'.' I,- it with Japan Iiy reducing tho price of U.S. prndnrfri 
i^j"dK r>'!;itive to Japanese goods.

'.lit- r.T ' i'c i api d ratc^ of i n f 1 at i on in t h*,1 U.S. than in Japan 
;il.-..i shouia have caused the dollar to fall in terms of the Yen. 
Tht- rurr* i.cy 01 a country with a more rapid inflation rate normally
• -\]M - r j i T,r -jH a fall in the va 1 ue of its currency which correct s 

1 "i- t IT- change in rel ative prices due to t he di i f erent inflation 
This aga in is cont rary to the experience of tho las t few

The reason often given for the overvaluation of the dollar 
is the high interest rate policy in the U.S. which has encouraged 
foreigners to send money to the [' . S . to take advantage of the 
high returns .

High interest rates should not be used as means for 
correcting for u balance of payments deficit . High interest 
rates severely damage U.S. industry by artificial ly raising 
the prices of all U.S. goods relative to imports through their 
effect of artificially raising tho va 1 ue of the dollar, and 
they raise the cost of doing business by raising the cost of 
borrowing money.

Sincerely ,

Howard Marlowe 
.v,r;r;oc i ate Di rect : r , 
Depart mont of Leg is! at ion
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Senator PROXMJRE. Now I've just got a question for Mr. Merrigan 
and Mr. Kaplan together because of the interesting contrast. I had 
to be absent from the room when you testified, but I had a chance 
to study your testimony. Here we have an example of two business 
men disagreeing over government regulation. Mr. Irving Kaplan 
likes the regulation because it benefits his industry. Mr. Merrigan 
is opposed to the regulation because that would probably benefit 
him.

Could you gentlemen give us a very short statement about how 
the public would benefit from adopting your recommendation?

METAL RECYCLING

Mr. MERRIGAN. I think the United States has a vital public inter 
est in metal recycling at all levels, whether it be domestic or in for 
eign trade. Recycling of metals, et cetera, as you know, saves tre 
mendous amounts of energy. It also helps cities and States clean up 
the solid waste stream. It takes some metals which have an ad 
verse hazardous waste impact out of the stream and here we have 
a procedure set up only for recycled metals in the Export Adminis 
tration Act which would make it impossible under certain condi 
tions for us to even export those metals.

So we think the administration here is clearly correct in the na 
tional interest, not just for recycling, to eliminate this restriction 
on exports.

Senator PROXMIRE. Mr. Kaplan.
Mr. I. KAPLAN. Senator, we support the retention of section 7(c) 

in order that both sides of this question be given an opportunity to 
present the facts fairly in an open hearing to the Department of 
Commerce. The Department of Commerce will have the latest up 
dated information from all parties from which to render a decision 
with respect to monitoring our exports, and that's exactly why we 
want to keep this particular provision in the act.

Senator PROXMIRE. So you can state your position. If Mr. Merri 
gan is right, they can side with him. If you're right, they can side 
with you.

Mr. I. KAPLAN. The facts would determine the decision, yes.
Senator PROXMIRE. I see. Thank you.
Senator HEINZ. Senator Proxmire and gentlemen, thank you 

very much. We appreciate your testimony.
Our next witnesses are Mr. Eugene J. Milosh and Mr. Richard F. 

Hoffman. Mr. Milosh, would you please proceed. I note that you 
have a very comprehensive report and testimony here. Without ob 
jection, we will make sure that all of it is a part of the record.

STATEMENT OF EUGENE J. MILOSH, EXECUTIVE VICE PRESI 
DENT, AMERICAN ASSOCIATION OF EXPORTERS AND IMPORT 
ERS, ACCOMPANIED BY ANDREW S. KRt'LWICH, ESQ., WELL- 
FORD, WEGMAN, KRULWICH, GOLD & HOFF; AND SUZI EVA- 
LENKO, AMERICAN ASSOCIATION OF EXPORTERS AND IM- 
PORTERS
Mr. MILOSH. Mr. Chairman, my name is Gene Milosh, executive 

vice president of the American Association of Exporters and Im 
porters. With me are Andrew Krulwich of the Association's law
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lenko, on my right, of the association.

With 1,400 U.S. company members nationwide, AAEI is the only 
organization in the country specifically representing interests of 
exporters and importers. AAEI is pleased to have this opportunity 
to share our thoughts and recommendations on renewal of the 
Export Administration Act.

We are not prepared today to make detailed comments on the ad 
ministration's bill. We believe, however, that the general thrust 
and tone of the bill creates many problems for our members.

While your bill, Mr. Chairman, has some problems, we find it a 
much more constructive approach and we would be pleased to work 
with you to resolve our difficulties.

Within the limitation of time, we are limiting our remarks to the 
enforcement aspects. With your permission, I would like to focus 
my remarks on the institutional framework for implementing the 
act and particularly on proposals relating to enforcement authority 
and penalties for violation of the act.

We have heard much about a supposed contradiction between 
the objective of insuring that the United States maintains a mili 
tary lead over its adversaries and the goal of promoting U.S. ex 
ports to improve the health of the U.S. economy. I would suggest 
that these two goals are not incompatible. They are in many ways 
mutually dependent for their success.

The loss of competitive ability of U.S. high technology companies 
caused by unnecessarily restrictive controls is but one such threat 
to the country's security.

As to enforcement of the act, it has been variously proposed to 
remove the Commerce Department or the Customs Service from 
enforcement and penalty procedures. We think that neither alter 
native is good. Each agency brings experience and information to 
the enforcement task which is important in the field and ultimate 
ly in determining the nature and seriousness of violations and ap 
propriate penalties.

There are problems. Customs officers are frequently confused 
about whether a shipment needs a license, but now that they have 
gotten some experience in enforcing this law, we would not wish to 
see completely different officers in the field learning the ropes all 
over again.

Better direction fror.; the Commerce Department can improve 
the process a great deal.

In the last analysis, we believe that the current arrangement in 
which the Customs Service has an active role under the direction 
of the Commerce Department, coupled with the suggestions we 
offer today for improving this activity, will make enforcement both 
fairer and more effective.

I would like to share with you the principles which have guided 
our thinking on enforcement practices arid offer some recommenda 
tions.

AAEI believes that enforcement must be effective, expeditious 
and fair, and we believe that industry cooperation in complying 
with the act and in actively aiding Government enforcement efforts 
can be improved. We suggest that the Government can do this by 
providing incentives to exporters for voluntary disclosure and we
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endorse the prepared statements of Mr. Hoffman on this panel 
today.

AAEI further believes that both enforcement officials and indus 
try need to have better guidance on procedures which will be fol 
lowed when shipments are detained. We urge the Congress to 
direct the executive branch to publish regulations detailing specific 
responsibilities of each of the agencies engaged in enforcement so 
that exporters will know what to expect and Customs officers will 
know where to get quick online direction from the Commerce 
Department.

AAEI believes it is essential that field officers be properly 
trained in what the export controls laws and the regulations 
permit or forbid. We understand this is not now the case. This has 
resulted in unnecessary detentions of goods and perhaps undetect 
ed illegal exports as well.

AAEI believes that proposals which have been made to permit 
individual officers to make warrantless arrests, searches, and sei 
zures raise questions of constitutionality and unnecessary obstruc 
tion of legitimate business.

We do not believe that an imperative need case for warrantless 
arrest can be made which would justify denying due process protec 
tion to the individual in this way. While we appreciate that it may 
be necessary for the Government to move faster in conducting 
searches and seizures to prevent illegal exports than it is possible if 
a court warrant were needed, we believe that individual officers 
should be required to get a go-ahead authorization from the Dis- 
tr'ot Director or some other supervisory official who has been des 
ignated in published regulations to act in the Director's stead. This 
would assure some oversight of whether there is probable cause to 
believe an illegal export is about to take place.

Exporters report that they have found out from a variety of cus 
tomers abroad that shipments did not arrive. This is not accept 
able. We believe that enforcement officers should be statutorially 
required to notify exporters no later than 72 hours after detaining 
their goods.

AAEI believes that your proposal, Mr. Chairman, which empow 
ers the Secretary of Commerce to impose an import prohibition 
against a violator of the act involves a penalty of such severity that 
an administrative determination to oppose it cannot afford a high 
enough level of procedural protection.

More generally, we doubt that such a general ban as has been 
proposed could be administered without a nightmare v,f paperwork 
for importers who have violated no law. Currently, there is no U.S. 
licensing system for imports in which the end user is identified. 
With a precise and elaborate system like the export license proce 
dure under the Export Administration Act, we believe the Govern 
ment would have to monitor all commercial operations of a compa 
ny to be sure it does not buy the prohibited goods from the nonre- 
lated importer in the United States for importing them himself.

We are concerned that lacking clea; language as to which viola 
tions this penalty should cover, the proposal would permit this 
undue intrusion into normal business activities when only a regula 
tory violation had occurred.
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AAEI believes that in light of proposed penalties which include 
loss of property or the right to engage in import and export activi 
ties, that full court review is vital to the protection of exporters' 
rights No less important is court review of whether an agency has 
provided in its proceeding against an individual the right of ade 
quate representation and legal protections.

We urge the Congress to provide in the act for de novo court 
review i,.'agency enforcement and penalty procedures.

We have reviewed the provisions of the act relating to judicial 
review and in our prepared testimony have suggested where we be 
lieve are shortcomings. I should like to note here that AAEI be 
lieves there are matters that do not pertain to determination of na 
tional security needs or foreign policy objectives that are a fit sub 
ject for at least limited independent review. Such review can 
assure that the act is administered consistent with basic standards 
of due process as the declaration of policy in the act directs.

We would be pleased to discuss these subject areas with you or to 
answer any questions you may have on this or any other matters 
raised in our testimony. I thank you for this opportunity to present 
our association's concerns about this very important, legislation.

[Complete statement follows:]
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Good day, Mr. Chairman, members of the Committee. My name Is Eugene Milosh. 

I an Executive Vice President of the American Association of Exporters and 

Importers (AAEI). I am sorry to say that Mr. Harrlson Wellford, who had 

planned to be with us today, is not able to he here. With me are Mr. 

Wellford's partner, Andrew Krultflch, of the Association-member law firm of 

Wellford, Wegman, Krulwich, Gold and Hoff, and Suzl Evalenko, the 

Association's Director of Export Activities.

With 1400 U.S.-company members nationwide, AAEI Is the only organization In 

the country specifically representing the Interests of exporters and 

importers.

AAEI is pleased to have this opportunity to share our thoughts and recommen 

dations on renewal of the Export Administration Act. A number of bills have 

been Introduced in this Congress to provide new direction for export controls 

policy and Implementation. We have addressed many more of these in our 

prepared statement for the Committee than we have time to discuss with you 

today, but which are nevertheless important to us. I would ask that that 

statement be made part of the record of these proceedings.
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We are not prepared today to Hake detailed comment* on the Administration'• 

bill. We believe, however, that the general thrust nnd tone of the bill 

creates a lot of problems for our members. While your bill, Mr. Chalnuu, 

has sone problems, we find It a ouch nore constructive approach. We would be 

pleased to work with you to resolve our difficulties.

With your pernlsslon, I should like to focus ny reimarks on the Institutional 

framework for Implementing the Act, and particularly on proposals relating to 

enforcement authority and penalties for violation of the Act.

We have heard nuch about a supposed contradiction between the objective of 

ensuring that the U.S. maintains a military lead over Its adversaries, and 

the goal of promoting U.S. exports to improve the health of the U.S. economy, 

1 would suggest to you that these two goals are not Incompatible. They are. 

In many ways, mutually ^rnendent for their success. The loss of competitive 

ability of U.S. high technology companies, caused by unnecessarily 

restrictive controls, Is but one such threat to the country's security.

For this reason, AAEI believes that the Department of Commerce Is the most 

appropriate agency to have primary responsibility for the Issuance of export 

licenses. Presently, the Defense Department and the National Security 

Council have an active consultative rale In ensuring that export control 

policy and licensing decisions take Into full account military defense needs.

This is not to say that exporters don't have problems with the Commerce 

Department in getting Information about what is llcensable. Uncertain 

answers can, and have, lead to later problems with enforcement officials.
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We would suggest, Mr. Chairman, however, that expectation* for a new agency 

to administer export control! may be unrealistic. A nev agency would 

Imaedlately face a number of start-up problem, Including new personnel 

reporting and organization procedure* — problems which mat be reaolved 

before the actual work can move forward. We would anticipate that the 

backlog of applications (which has recently been whittled down) would again 

rlae significantly, and could bring future export businesa needing licenses 

to a near halt.

The experience of a recent government reorganization of trade functions 

provides an example, we believe, of the disruption and delay that acconpany 

auch shift* of activity.

Aa to enforceaent of the Act, it has been variously proposed to remove the 

Commerce Department, or the Customs Service, from enforcement and penalty 

proceedings. We think that neither alternative Is good.

Each agency brings experience and information to the enforcement task which 

is Important In the field, and ultimately in determining the nature and 

seriousness of violations and appropriate penalties.

There are problems. Customs officers are frequently confused about whether a 

shipment needs a license. But now that they have gotten some experience in 

enforcing this law, we would not wish to see completely different officers In 

the field, learning the ropes all over again. Better direction from the 

Commerce Department can Improve the process a great deal.
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In the liet analysis, we believe that the current arrangement (In which the 

Customs Service has an active role under the direction of the Commerce 

Department) — coupled with the suggestions we offer today for improving this 

activity — will make enforcement both fairer and more effective.

I would like to share with you the principles which have guided our thinking 

on enforcement practices and to offer some recommendations.

AAEI believes that enforcement must be effective, expeditious and fair.

. AAEI believes that Industry cooperation In complying with the Act (and In 

actively aiding government enforcement efforts) can be Improved. We 

suggest that the government can do this by providing Incentives to 

exporters for voluntary disclosure of possible violations. We believe 

that uniform regulations governing procedures that will be followed when 

Individuals come forward, and mitigation of penalties In light of 

cooperation, would go a long way toward removing the present uncertainty 

that accompanies such disclosures, and would maximize business 

cooperation.

. AAEI believes that both enforcement officials and Industry need to have 

better guidance on procedures which will be followed when shipments are 

detained. We urge the Congress to direct the Executive Branch to publish 

regulations detailing specific responsibilities of each of the agencies 

engaged in enforcement, so that exporters will know what to expect 

and Customs officers will know wharc* to get quick on—line direction from 

the Commerce Department.
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. AAEI believes that It is essential that field officers be properly trained 

In what the export controls laws and the regulations penlt or forbid. We 

understand that this Is not now the case. This has resulted In 

unnecessary detentions of goods and perhaps undetected Illegal exports as 

well.

. AAEI believes that proposals which have been made to permit individual 

officers to make warrantless arrests, searches and seitures ralie 

questions of constitutionality and unnecessary obstruction of legitimate 

business.

We do not believe that an Imperative-need case for warrantless arrestc can be 

made which would justify denying due process protection to individuals In 

this way.

While we appreciate that it may be necessary for the government to move 

faster, in conducting searches or seizures to prevent Illegal exports, than 

is possible if a court warrant were needed, we believe that an Individual 

officer should be required to get a "go-ahead" from his District Director (or 

sone other supervisory official who has been designated in published 

regulations to act in the Director's stead)- This would assure some 

oversight of whether there is probable cause to believe an Illegal export is 

about to take place.

Exporters report that they find out from Irate customers abroad that 

shipments did not arrive. This is not acceptable. We believe that 

enforcement officers should be statutorily required to notify exporters no 

later than 72 hours after detaining their goods.
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. AAEI believes that your proposal, Mr. Chalnun, which empowers the

Secretary of Commerce to Impose an Import prohibition against a violator 

of the Act, involves a penalty of such severity that an administrative 

determination to Impose It nay not afford a high enough level of 

procedural protection.

More generally, we doubt that such a general tan Afl nas been proposed could 

be administered without a nightmare of paperwork for importers who have 

violi'ed no law.

Currently, there is no U.S. licensing system for Imports In which the end 

user la identified. Without a precise and elaborate system like the export 

license procedures under the Export Administration Act, we believe the 

government would have to monitor all commercial operations of a company to be 

sure that It does not buy the prohibited goods from & non-related Importer in 

the U.S. or import them himself. We are concerned that, lacking clear 

language as to which violations this penalty should cover, the proposal would 

permit this undue intrusion into normal business activity when only a 

regulatory violation had occurred.

AAEI believes that in light of proposed penalties which Include loss of 

property or the right to engage in iuport and export activity, that full 

court review is vital to the protection of exporters' rights. No less 

Important is court review of whether an agency has provided in its 

proceedings against sn individual for right of adequate representation and 

other legal protections. We urge the Congress to provide In the Act for 

de novo court review of agency enforcement and penalty proceedings.
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. We have reviewed the provision* In the Act relating to judicial review utd 

In our prepared testimony have suggested where ve believe there are short 

comings. I should like to note here that AAEI believes that there are 

matter* (which do not pertain to determinations of national lecurlty need* 

or foreign policy objectives) that are fit subject! for at least Halted 

Independent review. Such review can assure that the Act is administered 

consistent with basic standards of due process, a» the declaration of 

policy In the Act directs. We would be pleased to discuss these subject 

areas with you or to answer any questions you may have on this or any 

other natters raised In our testimony.

I thank you for this opportunity to present the Association's concerns about 

this very Important legislation.
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EXECUTIVE SUMMARY OF THE AMERICA* ASSOCIATION OP EXPORTERS AND IMPORTERS' 
TF.STIMONT ON RENEWAL OF THE EXPORT ADNINISTRATION ACT

AAEI recognlces the utceaaity of protecting the national security, nut security rests 
upon both military strength and a healthy domestic economy. The gover-iment can enaurt 
both by focusslng Ita effort! on •llltsrlly critical goods and technology, «nd by 
actively promoting U.S. export* vhlch reduce th* 0.8. foreign trade deficit, lucre*** 
0.S. productivity /nd generate nev job*.

AAEI believes that < .5. export controls can be more effective with consensus behind them, 
and can avoid disrv'tion of U.S. International trade, through leproved consultation with 
industry, Congress a.i4 our trading partners. Controls sust be weighed against their 
doaestlc lepact and vust be characterised by certainty and due process if the progrta 
is not to unnecessarily obstruct legit lute exports or infringe upon basic right*.

To Provide Needed Critical FOCUB and Improve Control of Strategic Technology Transfers 
to Adversaries, AAEI Urges the Congrea* to Direct the Executive Branch to:

I) Limit controls on low technology exports; 2) Use the MCTL to pare down control* on 
non-strategic goods and technology; 3) Adopt a yearly review and automatic decontrol 
process for approved exports; 4) Strengthen COCOH and negotiate bilateral agreements 
with non-members; 5) Dere.^late, to the asxiitun,extent possible, exports and reexports 
to COCOM countries; 6) Adopt a Manufacturing Technology License and registration program 
(distinct from the Distribution License for product transfers) for *iiltlproj*ct opera 
tions between legally related compinles In the Free World which pass Inspection of In 
ternal controls; 7) Engage in ongoing consultation with industry on foreign availability 
and report quarterly to Congress on government assessment capabilities.

To Inprove Industry Understanding and Compliance with the Act, AAEI Urges the Congress to:

1) Direct tlie government to publish s cross reference between the CCL end Schedule B, 
where possible, and to make the CCL accord with the Harmonized Comnodity System for use 
when adopted; 2) Direct the government to publish regulations detailing enforcement 
procedures and agency responsibilities and Voluntary Disclosure Regulations*

To Ensure that the Pomegtlc Impact of Export Controls Is Fully Weighed and that Controls 
Do Not j)lsrupt Legltlnia^te Expor^tB or_In^ejriatlj>naI Relations t AAEI Urges the ^Congr^ess^to:

])Nandate continued primary licensing authority for the Commerce Department, with Defense 
Department review; 2) Make no further restriction on Distribution or Project Licenses; 
3) Prohibit unilateral foreign policy control* on goods freely available fron forelfm 
suppliers; 4) Prohibit retroactive foreign policy controls and protect prior licenses 
Issued under national security controls then In force; 5} Prohibit extraterritorial exten 
sion of foreign policy controls; 6) Reject an automatic import ban 01 goods from countries 
which are the target of foreign policy controls; 7} Require publication of foreign policy 
controls in proposed^ form with s tall for public ccmme^i.; 8) Require government consulta 
tion with concerned companies, Congress, and U.S. allies (and filing of a report to Con 
gress of determinations on each of the criteria in Sec. 6 of :he Act) prior to imposi 
tion of a foreign policy control. Nullification upon falli'-.e to «eet any o? the fore 
going requirements,- 9) Mandate 6-month expiration of foreign policy controls.

To Ajsflure^ _Due^Prj>ce^s in the^Law jand_ jta^dnijilatrji^ion^ A/JEI _Drges_ tne^ Congress to:

1) Require £ 72-hour deadline for notification to <*xporters of detention of Roods;
2) Prohibit warrantless arrests under the Act; 3) Require an administrative warrant 
prior to search or seizure of goods; 4) Reject an automatic forfeiture penalty; 5) Pro 
vide for de novo Judicial review of enforcement proceedings and penalties; 6) Provide for 
United court review of license denials; 7) Provide for binding I.T.C. review of Commerce 
Department determinations of facts on which licenses were denied; 8) Provide for court 
review of government failure to meet statutory obligations under the Act.
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The Export Administration Act of 1979, a* amended (the "Act") la due to expire 

thla fall. A comprehensive review and debate on the Act IB now underway In 

the Congreaa. The hearings being held by this Subcommittee to Ret input from 

the private sector represent the kind of dialogue which can ensure the 

effectiveness of export controls and the balanced approach which Congress 

called for In the Act Itself.

The Awe.lean Association of Exporters and Importers (AAEI) Ifl pleased to have 

this opportunity to share our thoughts and recommendations on the Act and ita 

administration. This legislation Is of vital concern to the members of AAEI. 

Well beycrM our members, the Act has critical bearing on the U.S. economy and 

U.S. International economic and trade policy.

With 1600 U.S.-company members nationwide, AAEI is the only organization In 

the country specifically representing the interests of exporters and 

Importers. In addition to exporters and importers, members Include many 

businesses serving the trade community In the distribution of goods worldwide 

— customs brokers, freight forwarders, banks, attorneys and insurance flraa?

As an organization dedicated to the expanalon of freer trade worldwide, AAEI 

believes that export controls must be Imposed carefully BO as not to diminish 

U.S. efforts at home and abroad to achieve export expansion, trade .liberaliza 

tion and International cooperation.

Within the Association la a working committee known as the AAEI Export 

Controls Group. The Group Includes companies exporting broad line consumer

20-617 0-63-55
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goods, agricultural product , capital goods end high technology hardware and 

software, u well a* service businesses. All are directly or Indirectly 

affected by export controls policy and administration, and concerned that 

controls be applied and administered In a manner which take* Into the fullest 

account possible the Impact of those control* on the U.S. economy and the 

ability of American businesses to maintain and expand foreign markets for 

their products.

For nearly a year, the Group has been studying the Act and its current admin 

istration and enforcement. Here recently, the Group has reviewed a number of 

hills which have been Introduced In this Congress to provide new direction for 

export controls policy and administration. We believe these proposals deserve 

the careful and full consideration of the private sector. We will address 

some of these proposals and offer some recommendations on ways In which 

business and government might work better together to meet our country's 

security and economic needs*

Although there are common threads, we have divided our thoughts Into five 

categories, as follows: The Institutional Framework for Export Control* 

Administration (p. 3), Rational Security Controls (p. 6; specific r«commenda 

tions, p. 16), Foreign Policy Controls (p. 31), Enforcement of the Act (p. 51), 

and Procedural Safeguards and Judicial Review (p. 62).

We welcome the opportunity to discuss some of our concerns with membera of the 

Committee at the hearing this week.



859

THE INSTITUTIONAL mMEHOM FOR EXPORT COHTKOLS APMimSTKATION

Th* designation of the Department of Commerce mm the agcacy with primary 

responsibility for issuance of export licenses la wholly appropriate and 

conducive to ensuring • meaningful balance between military and domestic 

economic concern*. Presently, the Department of Defense, quit* appropriately, 

h« en active consultative role and exerclvei veto pover over all Hceuea it 

chooaea to review. Thl* dual authority protecta both the economic and mlll- 

t»nr plllara of national aecurlty.

The present Act reflects throughout the shift of emphasis intended by Congress 

(since 1969) from a restrictive export policy to a more balsnced approach. 

The Findings In Section 2 and the Declaration of Policy In Section 3 of the 

Act set the tone and direction for government idnlnlitratlon of export 

controls. The promotion of export! to reduce the V.S. foreign trade deficit, 

Increase U.S. productivity and generate new Jobs is acknowledged as a national 

policy objective In the Act. Licensing decisions necessarily Involve domestic 

economic, nllltary, and . urelRn policy considerations. In the majority of 

licensing decisions, national security consIdentIons are not the most 

critical ones.

AAEI believes that consolidating export control responsibilities in the 

Defense Department, as some nemberfl of Congress have proposed, does not make 

sense and Is not necessary. Presently, in addition to the Defense Department, 

the National Security Council has a significant role in assuring that export 

control policy and licensing decisions take Into full account military defense 

needs.
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The proposal by the Chairman of this Committee to fon * new agency (an Of fir.* 

of Strategic Trade) to administer export controls has a surface attraction* 

We believe that on closer examination the expectations for auch a new agency 

•ay be unrealistic.

There are improvenwntB that can and ahould be made In the administration of 

export controls to Make thos< controla more effective on truly militarily- 

critical technology transfers to adversaries while ensuring that they are 

administered in a way that produces greater certainty for exporters and better 

assessment of the Impact of controls on both controlled countries and on the 

United Statea. Today, we will recommend a nuaber of ways in which we believe 

the present system; can be Improved.

We do not believe that creating a new agency to administer controls will bring 

about those Improvements or carry out congressional Intent aa well as the 

preaent arrangement can. Improvements will result from a commitment of 

greater resources vlthln the Depanxmt of GommMrce to expedite th« processing 

of export license*, to conduct In-depth analysis of foreign availability of 

the product* and technologies under review and to Improve assessment of the 

economic Impact of proposed control*.

Among members of th* AAEI Export Controls Group are a number of individuals 

who have strved in key government positions of responsibility respecting 

export promotion and control. Also participating are members who have been 

directly involved In various government reorganization efforts over the years. 

They have provided the Group with valuable insight Into the kind* of change 

which are likely to produce posltlTv results and th* kinds that may merely 

involve bureaucratic rearrangement*
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The experience of the recent reorganization in which the antidumping and 

countervailing duty responsibilities of the Treasury Department, and the 

Foreign Commercial Service of the State Department, were tranaferred to the 

Conmerce Department, provides an example, we believe, of the disruption and 

delay that accompany such shifts of activity. Authorised in 1979, it vas not 

until the Summer of 1981 that the Commerce Department was fully underway on 

those matters It had taken over.

A new agency would Immediately face a number of liabilities which we believe 

would not traprove the government's capability in export controls administra 

tion. We would expect, by and large, to &ee a shift of persoanel fro* current 

positions at the Department of Connerce to a new agency. With basically the 

sane staff, the new agency would face atart-up problems. Including new person 

nel reporting and organization procedures — problems which must be settled 

before the actual work can move forward. We would anticipate that the backlog 

of applications (which has recently been whittled down) would again rise 

significantly, and could bring future export business needing licenses to 

a near halt. The Department of Commerce has made significant headway in 

improving the organization of license review procedures (and in improving the 

working relationship with the Defense and State Department*).

We are concerned that under the glare of congressional expectation that 

creation of a new agency vlll of itself result in tighter control on critical 

exports to adversary coi .itries. Any new agency would feel compelled to 

broaden controls to be sure It catches the critical exports, and will worry 

about the domestic Impact of the program at some later date* Such a 

regression in approach would defeat efforts In Congress, and by Industry, 

to ensure that the economic coats of export controls are fully weighed.
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He would urge that rather than shifting personnel, the Congress should 

authorise greater funding for the Commerce Department'a export concrole 

program ao that personnel, computerization and other needs can be met and the 

law better administered.

RATIOHAL S3CCMTT COBT10LS

MET recognizes the need to establish effective export controls on good*, 

and, particularly, on technologlea which can, make a direct and significant 

contribution to the military capabilities of specific adversary countries. 

We believe that this goal can be achieved (and enhanced) through Improved 

Implementation without expanding the scope of 'ucport control authority.

Ve have heard much about a aupposed contradiction between the objective of 

ensuring that' the United States maintain! a military lead over Ita adveraarlea 

and the goal of promoting U.S. exports to Improve the health of th* U.S. 

economy. We would suggest to you that these tvo goals are not incompatible. 

They are, indeed, in many ways mutually dependent for their success.

MET believes that national aecurlty controls must re If act an adequate 

apprehension of • number of domestic and international realities and a 

critical, and balanced, assessment of government and Industry used*.
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Given that government defense need* ere for the meat sophisticated technology 

available In the vorld today, and tomorrow, the first reality that «u«t be 

acknowledged Is that many technologies developed for commercial uee are more 

advanced than technologies currently used for military purposes. Defence 

Department Undersecretary for Research and Advanced Technology Dr. Zdlth 

Martin confined thin fact at the November 1982 "GOMAC" Conference, where ehe 

reported that the United States' Boat advanced flghtera and missiles do not 

have olcroclrcult technology as advanced aa thit In the ordinary digital natch 

or electronic gaaea. Speaking before the RouLe Subcommittee on International 

Economic Policy and Trade, last month. Undersecretary for International Trade 

Lionel Olater pointed to the same gap between commercial and Military 

technologies.

The Department of Defense muat therefore rely Increaalngly on technologies 

developed for commercial purposes. The quality of comawrclml technology 

available to the Defense Department from U.S. companies depends to a signifi 

cant degree upon the ability of thoae companies to participate effectively In 

the Free World market. Such participation Is essential for American compan 

ies to lemrn from interaction with their moat advanced foreign competitors 

and to earn the Income needed to finance research and development and capital 

Investment In the United States.

Isolmtlon of American companies from joint reaearch and development projects 

with companies on the leading edge of new technology or failure of American 

<-ompanies to maintain and expand market share abroad endangers American 

defense efforts by ultimately compelling the U.S. to either settle for mmcond- 

biist technology produced at home or dependence upon foreign manufacturers for 

the most advanced technology.
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Therefore, export control measures which put U.S. high technology companies 

it « competitive disadvantage vle-a-vis foreign companies In Western varkets

•dveruly effect our neclonal security In the long run end must be avoided to 

the maximum extent possible.

The second reellty if thet American produceri of high technology end the 

sophisticated product! that ere made from thct technology must export to 

survive end today face etlff competition because they no longer monopolize 

the tsoat edvenced technology eectore. The Defenae Department doee not pro 

vide sufficient buelnese today to make up for the loss of capital that non- 

competitiveness In international Markets coats American technology producers.

American companies have lost aupremacy to foreign companies whoae governments 

have designed program and policies to enhance research and development and 

to expand export performance. President Reagan's recent commitment (in his 

State of the Hnlon Address) to encourage, and support with an Infualon of

•onlea, inproved nathematics and science education fron the lower gradea 

through college and to facilitate doreatic and International joint venture 

research and development Is certainly a good sign that the American govern 

ment has begun to appreciate the need to ensure the health of this critical 

induatry aector. However, unless n.s. export control policy is enlightened 

by the name sense of international realities, no amount of government support 

programming can keep the high technology industry competitive and up to date.

A third reality Is that acquisition of sophisticated technologies takes place 

almost exclusively through acquisition of the technical process or know-how 

Itself, not through transfer of products. Here, too, In his remarks before
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the Haute Foreign Affairs Subcommittee, Undersecretary Olmer confirmed that 

the- primary transfer of technology cannot take place by the Mere transfer of 

products. There are a small nunber of highly sophisticated products which 

could provide a very skilled adversary with knowledge about the technology 

behind then. The process of analyzing these products to get at the technol 

ogy, however, takes years of hard work and continuous cooperation between 

countries. Hultllaterally-enforced export controls on these few products, 

ind on technologies which can make a direct and significant contribution to 

the allltary capability of adversaries, can gain a measure of lead tine for 

Western Allies and the United States. More extensive control of products can 

serve no critical security purpose.

The taak for the D.S. government, we believe, la to refine national secu 

rity controls policy and Implementation In order to create the critical focus 

needed end to Improve assessments of what 1* totight by and available to 

adversaries, while strengthening American companies' competitive position In 

the world market.

To succeed, AAEI believes that the government:

. Must continue to negotiate with COCOM partners to achieve more vigorous 

enforcement of multllaterally-authorlzed controls;

. Must distinguish between controls on products and on technologies and 

concentrate efforts on controlling critical technologies, not products 

made therefrom — where reverse engineering Is not actually a threat;

. Must dlatlngulsh between trade with adversaries und trade with alllea 

and other neutral countries and limit the control mechanism to the 

maxlnum extent possible to trade in critical Items with adversarlea;
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. Must have * meaningful mschanisa for removing control* on technology u 

specific technology become obsolete in terms of our national security;

. Must raly on and actively make use of industry's own Internal controls 

mechanisms as a foundation for licensing and enforcement policy;

. Must utilize the considerable amount of high quality information that 

U.S. companies have about competitors' capabilities and adversaries' 

needs S'.id prior acquisitions (The U.S. government's intelligence 

capability is at its beet In the area of foreign defense establishment 

procurement. Industry Is often in a-tetter position to know about 

foreign commercial development. Where the government has Foreign 

Commercial Service Officers, their input can and should be sought);

. Huat view foreign availability assessment as a key criterion deter 

mining the effectiveness of controls and as a positive tool to 

target critical technologies for control to adversary countries;

* Must improve consultation with Industry to achieve a greater level of 

understanding, consensus and cooperative voluntary compliance.

. Should use its technology assessments to contribute to U.S. government 

knowledge of those areas in which encouragement of research and 

development is required by national security.

Addressing these needs, and formulating export controls policy which maxim 

ize their achievement can help meet the government's technology concerns. 

This is half of the tack. The other half concerns the broader need for the 

government to shape controls policy with an sppreclation for the vital role 

thftt a healthy economy plays in national security defense and the significant 

contribution of 0.S. exports to the maintenance of a healthy domestic economy.
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AAEI believes that no amount of government defense programing or expenditure 

can overcome the dangers to security created by a weak domestic economy, 

pervasive unemployment and low productivity in key Industrial sectors.

To ensure that export controls policy does not unnecessarily damage the 

domestic economy the government in refining Its export controls policy:

Must make a commitment to facilitating all exports which do not make 

a direct and substantial contribution to an adversary's military 

ability;

Must remove eerloua disadvantages faced by U.S. exporters in Free 

World markets resulting from an export controls policy which is dis 

tinctly leas favorable to that trade than our trading partners' policy;

. Must make economic impact assessment a key activity when considering 

the imposition of new controls; and

. Must Improve communication with industry so that export controls 

policy and administration are characterized by certainty and due 

process.

The ne*d to limit controls co that the government can concentrate attention 

on critical technology transfers Co adversary countries la not new. Congress; 

recognised this need at the time of the last review of the Act in 1979 and 

specifically directed the government to do so*

Section 2(8) of the current. Act states that:

"It Is Important that the adnlnlstration of export controls imposed 

for national security purposes give special emphasis to the need to
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control exports of technology (and goods which contribute signifi 

cantly to the transfer of such technology) which could make a signifi 

cant contribution to the Military potential of any country.. .which 

would be detrloent/<l to the national aecurlty of the United States."

Subaequent provision* relating to Militarily Critical Technologies (Section 

S(d)(l)>, aultllateral agreement, and foreign availability (Section 5(e)(l) 

and (2)) reinforce that directive.

We are concerned that deaplte the clear direction from Congreaa, export 

controla (and validated license requirements) now cover a range of producta 

and technology which government agencies themselves and the Congvess have 

Indicated !• broader than neceaaary and perhaps even counterproductive to the 

task of concentrating on the most strategically Important Items. The list of 

controlled Items Includes numerous products and technical data that are 

either freely available from foreign sources, are Inaignlflcant In nllltary 

tens, or both.

The experience of oar members — wherein only a small fraction of "Free 

World' license applications ban bam ultimately denied — Indicates that the 

government's present licensing system Is much mar* extensive than necessary 

to Beet its national security requirements (particularly ae regards export* 

to Western countries), Is probably net cost effective for government, adds m 

!««.•« burden of nonproductive coat to the business of exporting and pat* 

America. *r porters at a serious dlsedvantage vls-a-vls foreign competitor*.
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Three recent studies reinforce these conclusion* and point toward solution* 

to the problem:

Addressing the relationship between the number of commodities controlled and 

the government's ability to effectively control exports of critical high 

technology to countries deemed a riak to U.S. national eecurlty, the Senate 

Permanent Subcommittee on Investigations (in a recently released report) 

found that:

Through improved intelligence, the government can learn more 
precisely what the Soviets want and need* The government 
could reduce the number of controlled item* — and could do 
a better job of preventing the Soviets from obtaining the

The General Accounting Office (GAO), assessing the burden on exporter* and 

the effectiveness of present export licensing policy and practices for 

national security purposes^/ found that:

Of she 60,783 export applications that Commerce reviewed 
unllaterally in fiscal year 1981, almost half could have been 
eliminated from licensing requirements and controlled in a leaa 
burdensome way because the producta involved are not considered 
militarily significant...Submitting these application coats 
industry approximately $6.1 million a year and the Government 
$1 million a year In unneceasary adnlnlatratlve costs."

\J The Committee on Governmenti.1 Affairs, U.S. Senate, The Permanent Sub 
committee on Investigations, Report on Transfer of United States High Tech 
nology to the Soviet Union and Soviet Bloc Nations, November 15, 1982, p.60

£/ Report by the Comptroller General of the United States, Export Controls 
Regulation Could Be Reduced Without Affecting National Security, ID 82-14 
(Hay ii, 1982).
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Of more than 65,500 export license applications; submitted by American 

business for Item* controlled for national security reasons In fiacal 1981, 

the Government carefully reviewed only 3*735 (or 5.71) of these application*. 

The GAO report conclude* that the licencing syatem "1* mora a paper exercise 

than a control mechanism."

Particularly revealing 1* a recently completed cooperative study of export 

rontrol* policy In the Dnlted State* and In *lx COCOH and three other Western 

countries. The Ad Hoc Working Committee on Foreign Export Control* of the 

President's Export Council, at the requeat of the Department of Commerce, 

uVertook an Investigation of Identify differences in export regulation or 

practice between the U.S* and other major trading nation* which put tt.S. 

exporters at a disadvantage. /

Through * long-standing Informal arrangement, the Coordinating Committee of 

the Consultative Group on Export Control*/COCOM (made up of our NATO allies

— except Iceland — and Japan) has developed a list of good* and technologic* 

with strategic Military value to adversary countries which participating 

governments control.

Despite our government 1 * expressed strong support of COCOH, U.S. national

•ecurlty control* policy differ* markedly fro* the policy of other COCOM 

countrle*. The Ad Hoc Committee'* report note* that nowhere 1* that differ 

ence more marked than with respect to the transfer of good* and technology 

to other Western countrle*. These differences Include: (1) the U.S. u*e*

__/ President's Export Council Export Administration Subcommittee Ad Hoc 
Working Group, Final Report on Foreign Export-Controls, January 19B3.
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export controls to achieve foreign policy objectives. Others do not. (2) the 

U.S. has many exclusions to its bulk licenses. Others do not. There is a 

much higher use of individual licenses required In the U.S. (3) the D.S. uses 

national security reasons to deny licenses to Free World destinations. Others 

do not. (6) the U.S. controla technical data to Free World destlnstiona. 

Only Jfcpan and Germany do anything similar, and then only for truly strategic 

goods. (5) the time requited to obtain U.S. license approval is clearly 

longer, even for the aost favorable destinations.

The report concludes that these and other differences In treatment of West/ 

West trade "add up to a competitive disadvantage for U.S. exports...and each 

acts to Halt O.S. export performance below what it could otherwise be."__/ 

Failure to rationalize these differences significantly contributes to our 

domestic economic problems and aggravates an already grim unemployment 

picture.

Members of AAEI's Export Controls Group tell us Chat the differences 

described i r this report are Indeed real and are costing then business to 

foreign competitors .who are not similarly burdened.

There la little evidence that the United States government is moving toward 

resolving these major discrepancies in West/West trad*. In fact, we under 

stand that there are licensing changes under consideration now which would 

make the gjp still wider. AAKI strongly urges careful consideration of the Ad 

Roc Committee's warning that such action will have an even greater negative 

impact on U.S. export performance.

^/ Ibid., p. 5
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The Association makes the following recommendatlo&e regarding United 

States' national security controls policy and practices to address the 

problems of foreign availability, controls which significantly disadvantage 

U.S. companies without measurably improving control of technology transfers 

to adversary nations* and ways to enhance business compliance and 

participation in enforcing the controls:

1. In view of the fact that multilateral cooperation (which directly 

addresses the matter of foreign availability) is th« only effective sjeans to 

prevent transfer of militarily-significant technology to adversaries, we 

believe that the stronger the arrangement, the greater the level of 

compliance! and the more countries which participate in mutual agreements to 

control critical transfers, the more effective national security protective 

measures can b«>.

To achieve this:

• AAEI urges the Congress to direct the President to negotiate with

our COCOM partners to Improve the structure, financing, and function of 

COCOM. strengthen compliance and enforcement and to reach common under* 

•tendings on controlled items, and

• to direct the President to seek bilateral agreements with neutral and 

non-aligned countries outside of COCOH to ̂ restrict reexports of 

strategic goods and technology to proscribed countries.

2. Transfer of products and technology to COCOM and neutral countries 

should be deregulated to the maximum extant possible; consistent with the need 

to prevent the reexport of militarily critical products and technology to 

Communist and! ither adversarial countries*



873

Specifically:

. AMI org«« that Individual V»lld«tad Llc«n«« requires ntt be llftad 

for the trinsfer to COCOM countries of product! or technology (oth«r 

than militarily critical t»chnologt«s, keystone equipment and keystone 

materials) which are subject te multilateral security controls.

. Ixtt ttrlngtnt Mtlonal «ecortty llc«n»« requlrem«ntt thoold b« 

i»po»gd for tranifcr of »uch products or ttchpology to other non~ 

•dy«r«»ry, non-COCOK »««b«r eountrifv provided they «nter «gretment« 

with the P. 5. that iubject thm to «nforce«bl« rul«« »l«ll«r to tho»e 

that apply to COCOM.

. national security controls for rg*«»port> of goodt and

•uhj«ct to •unilateral lecvirity control! ihould b« lifted for eiporti 

to COCOM countrlti.

We believe that p»t experience of the U.S. government and the need to focus 

national security controls on preventing transfer of strategic goods and 

technologies to adversaries, not to allies, make thla recommendation sensible 

frov both a defense and an econoalc standpoint.

Under a gystnn in which the export controls authorities of COCOM countries 

observe licensing requirenents for exports to non-COCOM countries^ U.S. 

validated licensing requirements for exports to COCOM countries are lnappro~ 

priate and serve only to burden U.S. exporters with tine delays and added 

cost burdens not encountered by their foreign competitors.

20-617 0-83-56
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Raving determined, as a matter of collective Judgment, what strategically 

critical items should be controlled, COCOM provides safeguards agmlnst 

retranafer of militarily significant exports to adversary countrle* through a 

unanimous approval requirement for exceptions to those controlsi

The added delay and expense are not justified by past experience. Over the 

last three year*, the U.S. government has denied only MX high technology 

export licenses to COCOM countries, and In each case the denial was made 

because the U.S. exporter was already prohibited from exporting._J

Recently, the Coaoerce Department and the Office of the D*S. Trade Repre 

sentative proposed eliminating validated license requirements for most 

exports to COCOM, Australia and New Zealand, and controlling key high tech 

nology exports to those countries through bulk licensee. We believe that 

this proposal deserve* reconsideration by Congress as it seeks to lessen the 

administrative burden on government (and on Industry) and thereby to make the 

controls process more effective. We believe that such a method of control 

would not diminish ability of the government to control diversions of criti 

cal technology to Communist or other adversary countries.

3* Va would suggest that the government can beat monitor transfer* of 

militarily critical technologies to non-adversary countries by taking advan 

tage of the internal controls that U.S. companies must, and do, maintain to

_/ Comptroller General, Export^ Controls Regulation Could Be Reduced^ D. 12.
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protect proprietary knov-hov wbeu treasferlng technology and tectonic*! tfata 

to canpaniea abroad. Farther restricting the RM of the Distribution License 

tor erport of finished product* seriously harma multinational (end high 

volastt) exporters without Improving control of critical technology end 

technical data.

To maximize effective Monitoring of such technology transfer* to Free World

destination*:

* *AEI nrges adoption of « new llrenee category — a Manufacturing 

Technology License (MTL) — to be used by exporters of critical 

technologies end technical date to cover Multinational, •ultlprolect 

operation! t over en open-ended tlae period, only eaoflg coapanlet with 

defined legal relationships (eubflldlarles, effiliatea, joint venture 

partners end approved consignees) In Free World countries.

We have chosen to call this license a Manufacturing Technology License (rather 

than a Comprehensive Operations License •— a nine that membera of this COSMit- 

tee aay be sure fa«lli*r with) because we envision It as serving a wore narrow 

purpose than the word "Conprehenalve" would Inply. In our view, it la defi 

nitely not intended to replace the Distribution or Project Licenses.

Use of the Manufacturing Technology License would be United to companies 

dealing with critical technologies, keystone equipment and keystone materials. 

The license would cover long-ten, well defined relationships. It would 

authorise to approved consignees, over an extended period, multiple exports 

and reexport* of all Iteots thst 1*50Id otherwise be subject to Individual 

validated license requirements. The HTL would not be available for transfer 

to proscribed countries (e.g. Groups P, 0. V, and T).
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We would suggest a procedure similar to regiatration with the State Depart 

ment now required under the International Traffic and Ante Regulations 

(ITAR). A company would register with the Coonerce Department and apply for 

a Manufacturing Technology License. Its internal control procedures would be 

reviewed by the Commerce Department. If found aatlafactory, an open-ended 

license would be approved to ship technology and technical know-how to speci 

fied legally-related foreign companies *n the Free World. License holders' 

internal controls should be rechecked no less often than once every two years. 

The government could also have access to review the Internal procedures of the 

foreign affiliates, subsidiaries, etc. to which the manufacturing technology 

Is exported. It could satisfy Itself that there is adequate prevention of 

leakage to non-authorized users.

Such a mechanism would permit the government to focus attention on companies 

which wish to ship critical manufacturing know-how to unrelated foreigners in 

neutral of other non-COCOM countries and on the Illegal shipment of such 

know-how to adversary countries.

Presently, the individual validated license procedure, with which the govern 

ment keeps track of transfers of critical technology to the free World, 

provides the government with a fragmented view of what Is being exported. We 

would suggest that case-by-case Individual license reviews do not offer the 

beat monitoring or enforcement tools.

The government can and should make use of the sophisticated system of Inter 

nal control on technical know-how that every company utilizing advanced 

technology must and does maintain to stay In business.
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We would suggest that resistance in BOB* quarter* to the use of bulk licenses 

to control product transfer* to Free World destinations stems from a confu 

sion on the part of government (compounded by industry) and fro* s failure to 

distinguish between products anH the basic technology from which those 

products are made. The Distribution License is the most effective ate a as for 

exporting — with effective controls — finished products to most Free World 

destinations. The growing use of Distribution Licenses — particularly by 

manufacturers of computers, integrated circuits, semiconductor production and 

test equipment or other so-called "keystone" equipment la natarally of concern 

to the Administration and the Congress. The solution Is not, however, to 

withdraw its use by sll of these manufacturers but to develop a procedure to 

better Monitor the export to Free World destination! of critical technology 

and know-how, and simultaneously tu utllite the monitoring mechanic* that was 

Intended to accompany the Distribution License.

The Distribution License was envisioned aa providing a more effective means 

of U.S. enforcement through a voluntary industry agreement to stake records 

available to inspection without specific cause or complaint* The fact that 

in recent years holders of a Distribution License have not bean visited by a 

qualified representative of the Office of Export Administration to review 

their Internal procedures is an Initial problem which can be greatly alle 

viated with more adequate funding for OKA Inspections*

further restriction by the government of the present ability of U.S. manu 

facturers of high technology Mnjisbed ^roduct^s to move those proi-icts to 

various Free World customer* and to re-export products or part* among their 

foreign plants or distributors in the Free World would seriously ham their
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business and efforts to improve the overall U.S. foreign trade balance. 

Further restrictions on Distribution Licenses for product transfers would not 

help to prevent the diversion of militarily critical technology to adversaries 

because, with few exceptions, the t«chnologles are not acquired through 

purchase of products but through direct transfer of know-how.

The MTL will minimize the administrative delays and burdens (on companies with 

significant international operations) created by an approval procedure for 

every transfer on a transactlon-by-transactIon basis for companies with sig 

nificant International operations. At the same tlae, It will enable govern 

ment officials to focus on the syjteja of control (by Initially reviewing in 

detail those company controls and periodically satisfying themselves that 

proper use of the MTL Is being made) rather than on an overwhelming number of 

individual transactions and the need to open thousands of boxes at points of 

exit. Such an approach provides a strong incentive for U.S. flrws to maintain 

their controls and permits the government to concentrate Its enforcement 

efforts more efficiently.

4. The congressional objective of promoting United States exports, clearly 

expressed In the Act of 1979, ha* been thwarted by the imposition of blanket 

controls on export* of low-technology and low-technology products to the Free 

World where m more target ted licensing procedure would miff Ice.

The primary reason why only 1 out or every 17 export applications for Items 

controlled for national security reasons undergoes close Government review is 

that the Defense Department Is almost exclusively concerned with the export of 

hlRh-technology products and technical data. Since the vaat majority of
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low-technology products and technology do not constitute significant military 

risks, the Defense Department has delegated authority to the Comnerce 

Department to approve unilaterally all such export applications. The Cc-omerce 

Department routinely approves these low-technology applications (except for 

exports to Sovitt Bloc destinations) with Little or no other agency review. 

Despite this fact, exporters must incur the expenae and delay of filing an 

export license application and waiting for approve!.

The GAO study referred to earlier indicates that such an approach Is 

unjustified when almost half of the applications filed for national security 

reasons In fiscal 1981 could have been eliminated without affecting United 

States national security Interests._/

While COCOM procedures require members to report the export of low-technology 

products to Communist countries, licensing is not necessary to fulfill this 

requirement. The United States can satitfy Its COCOM obligations by simply 

requiring exporters to report when a low-technology Item has been shipped to a 

Comnunlst countries and to provide documentation that the export will be uaed 

for peaceful purpose*._/ This approach to controlling low-technology 

exports would be less burdensome than the present licensing, system and no less 

protective of the national security.

Licenses should be required for low-technology Items only in rare cases where 

the Defense Department wants to review applications for export to adversary 

countries*

/ Comptroller General, Export Controls^ RegjulaMon Could Be Reduced^ p. 7.

I/ ™d -
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Instead of pinpointing the rare cases where low-technology goods would be 

militarily significant, the present licensing system uses a "shotgun" approach 

to control broad categories of low-technology products.

A* the Militarily Critical Technologies List (MCTL) 1* intended to distinguish 

truly militarily-critical technology from low technology, the current UK of 

an unnecessarily broad list, lacking critical focnt. Is a primary utter 

needing attention.

• AAEI urges the Congress to explicitly direct the Executive to use the 

MCTL to pare down ̂ nd^limlnate products and technologies t.iat are not 

truly critical to>jhe defense^ of the Dntted States__sind *re^ available 

from foreign source* to adversary countries.

In 1979, Congress adopted a critical technologies approach to national 

security controls, shifting emphasis from controls on exports of goods to 

controls on the transfer of militarily critical technologies. This approach 

was intended to diminish uncertainty In export license decisions and to 

significantly reduce the controls on exports of products.

The Defense Department was specifically directed to develop an MCTL with 

primary emphasis on: arrays of design and manufacturing know-how; keystone 

manufacturing, Inspection, and test equipment; and goods accompanies by 

sophisticated operation, application or maintenance know-how. Such tech 

nology Is deemed militarily significant if Its export to an adversary would 

permit significant advmce In a military system in that country.
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The MCTL formulated by the Defense Department (and still being revised) has 

not: produced the anticipated effect of removing controls from nonstrateglc 

It ens. The net effect has been an expansion, not a reduction, of control*. 

The uncertainty of export licensing and the unnecessary imposition of controla 

on products have not been relieved.

At the tlm* of th« last review of the Act. Congress urged that the Commerce 

Department periodically review license requirements to ensure that they are 

removed, aa goods or technology (subject to such requirements) become obsolete 

with reapect to the national security of the United States* Performance 

levels of CCL Items sere to be annually Increased and any goods or technology 

no longer meeting the performance level set by the latest such Increase were 

to be removed from the CCL.

We believe that the government should not give up on indexing aa a means of 

refining its information about what if the newest, and/or needed, technology. 

We would suggest that an annual review of a year's record of license apniov- 

als, and the lifting of control* on goods or technology which the government 

has deemed not a threat to national security, is a practical mechanism to 

accomplish this. It would bring the controls process closer to the system 

that Congress Intended it to h* and the GAO found Is most productive for the 

government and least obstructive of business.

• AA1!I endorsea adopt 1 on of j^JM*If-monlt orinft sy»tem for_ jecpntro 1 of 

low technology, auch that when no license application has betn denied 

in a year for export of .t particular product or technology^ all 

national security con trolli_on_ that product or technology would[J>« 

removed.
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5. In an ara in which the U.S. no longer has a corner OB th* world market 

for nost key Industrial and dual-use technology, government export licensing 

policy most take into strict account fladings of "foreign availability"*

In recognition of the negative economic impact of decisions to Impose national 

security controls In spite of foreign availability, the Act (Sec. 5(f», 

specifically directs that

"In any case in which the Secretary determines...that any
•uch goods or technology are available In fact to such destina 
tions from such sources In sufficient quantity and of sufficient 
quality so that the requirement of a validated license...is or 
would be Ineffective in {restricting exports "that make a signi 
ficant contribution to the military potential of any other 
country or combination of countries which would prove detri 
mental Co the national security of the United States"!.. the 
Secretary may not, after the determination is made, require a 
validated license for the export of such goods or technolgy... 
unless the President determines that the absence of export 
controls under this section would prove detrimental to the
••Ttlonal security of the United States."

Sec. 5(f)(l) of the Act aliio calls for publication of Presidential determina 

tions that export controls must be • talned notwithstanding foreign avail 

ability and for an estimate of the economic Impact of the decision. Among 

Cunpanles In the AAEI Export Controls Group, very few report ever having been 

asked to supply economic impact data.

In view of the sacrifice that U.S. exporters and their employees are asked to 

make when controls are imposed, and the very real small likelihood that unila 

terally-Imposed controls on goods and technology that are freely available from 

foreign sources to adversaries can be effective, industry strongly supported 

these provisions when the Act was last renewed. It makes little sense to us
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for the government to unilaterally impose controls which do not deny adver 

saries goods or technologies but only serve to direct buyers' business to 

foreign companies, now and in the future.

To date, foreign assessment capability has not been adequately developed 

despite the Act's apecltlc authorization of SI.23 million to achieve this 

capability.

In order to aaaure that thorough and accurate foreign availability cad 

economic impact assessments are made and arc given the weight that Congreaa 

Intended them to have as a yaruitici. of the effectiveness and cost of unila 

teral export controla:

• AAEI strongly nryes that foreign availability assessments be made on 

an on-going baaia through consultation within government (to tap the 

knowledge of both domestic and foreign-baaed U.S. officials) and with 

a special Foreign Availability Induatry Advtaory ComBJCtee.

The present process of keeping track of foreign availability on a caae-by-case 

basis or by periodically lending a series of questions to industry la totally 

Inadequate* It ill aerves government defense needs for accurate Information 

about foreign competitors capabilities ~* including capabilities In the Soviet 

Bloc and China — and foreign customers' requirements in key high technology 

areas. Inadequate and Intermittent government assessments 111 serve indus 

try's need to renaln competitive with foreign producers of comparable gooda 

and technology.
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There Is an urgent need to establish a Foreign Availability Industry Advisory 

Comlttee to provide regular Intelligence on these matti-r*. We applaud the 

recognition of this need in Senator Heinz* "Export Administration Act Amend 

ments of 1983" (S. 397) but would urge that members of such a committee not be 

limited to technically-oriented Industry representatives. Declslonmaker* In 

American manufacturing companies oust, and do, atay Informed of their competi 

tors' abilities and market successes, as well an market demands, in order to 

survive in a highly competitive international marketplace. They have valuable 

information to offer the government, which may be essential In light of the 

Increasing gap between commercial technology (both U.S. and foreign) and 

military weapons technology,

. AAEI urges Congress to amend the Act to shift the burden of proof of 

non-availability to the government, where we believe It appropriately 

belongs.

Business assertions that pa.tlcular goods and technology are Indeed freely 

available from foreign sources must not be dismissed as the mere claim of 

"Intetested" parties. We note and strongly support Senator Heinz' recommenda 

tion that the Secretary of Commerce be directed to accept applicant*' repre 

sentations on foreign availability as they relate to foreign poll,, controls 

unless they are contradicted by reliable, scientific evidence. We believe 

that this rule of thumb Is no less valid for national security controls. 

Where business data cannot be refuted with supportable evidence, it should be 

accorded due credence.
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AMI strongly supports • requirement that » report be prepared sy the 

htcutlvt trench on a quarterly baa la on the operation and tmpni lament 

of the foreign availability aaseasment Mobility of the government 

(Including training jf personnel, use cf computer* and utilisation of

«rci»l 8»rrle« offle«r«) «nd »«nt to thli Co*mitttt and to

Aff«ir« Co««ltt»« In th« Hmu«.

We b«lievt that quarterly reporting vlll provide Congrees with • better 

picture of whether r«cotfi«ndation> froa CongreM have been adopted* whether 

they should be rtflned, and what other provisions might aid the proceaa.

Quarterly reports will alao aerve the Congreaa, in ita oversight role aa 

regard* the Act, in asseaalng whether appropriation* it haa aade for Improve 

ment of the foreign availability asseaament function are being adequately uaed 

and whether they should be reauthorized.

The length of tiae over which these licensing queatlona will porstat and the 

technical complexities of these matter* point up th* need for O.S. monitoring 

agenclea to develop Ji computerized memory of prior tranaactlons and studies. 

The government must develop and keep in its service a atable cadre conatantly 

becoming more familiar with ever-changing state-of-the-art technology.

6. Compliance with national security controls la greatly enhanced when 

those control* an understood by industry. Be believe that the) government cam 

and should tak« advantage of opportunities' to make the present control Hat 

clearer to exporter* and government official* alike. Such an opportunity 

exlsta tn the form of the new Harmonised Commodity System (the U.S.) which 1* 

belof developed now and will be In ese in t few year*.
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At such tiae aa we and our trading partners adopt the H.S., we will have one 

international coding system which can be used for export control purpose* and 

negotiation* with COCOM and other non-adversary countries.

The experience of our members is that they have great difficulty in locating 

their products on th* CCL and determining whether their exports need licenses 

for shipment to particular countries. The practical result of this difficulty 

is an excessive number of unnecessary applications for licenses which swamp 

the review system.

Exporters are familiar with Schedule 8. We appreciate that Schedule B and the 

CCL are designed for different purposes and that creating a single coding 

system (using these two systems) m»y pose practical problems. However, at a 

minimum,

* We urge the Coaaerce Department to prepare a cross reference between 

the CCTL_ and Schedule B for^ those good a nd_ tachn_ql_og^r wtiich^re OP both 

lists. Even • saall aaount of help on thia problem can mke a big 

difference,

. Further, we urge the Congrear to direct the Department of Coaoerc* to 

begin .npi>_^p__ji«^ft| _j:hj^_C_^__«c<:Qur^^^tlLJt_n_* Internatipjoal Baraonited 

Systaa noaenclature, for export control purpoaei.

Greater clarification and understanding of the CCL And the MCTL would not only 

leaden the license application burden on exporters but would, we suggest, 

Improve compliance substantially.
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FOtBICIt POLICY COBTJtOLS

AAEI recognises that the President aust be able to fulfill export control 

obligation* which are undertaken pursuant to International agreeaents to which 

the U.S. Is a party. The Export Administration Act provide* the President 

with authority to do this.

Such controls are Multilateral In character and therefore have a Rood chance 

of being effective and enforceable. Section 6 of the Act, however, alao 

provide* broad authority to the President to uniMaterally control export* to 

further the foreign policy of the United State*.

We recognize that on rare occasion, the Administration may perceive a need to 

restrict exports for foreign policy purposes under the Act's authority. The 

•cabers of the Export Controls Group of AAEI are alaracd and dlsnayed, how 

ever, by the proliferation over the last aeveral yean of unilateral export 

controls for foreign policy purposes*

When the Act was reauthorized in 1979, the provisions relating to foreign 

policy controls were_ separated frost those relating to national security* 

Specific criteria were established which the President waa supposed to 

conaider when laposing new controls* A consultation process between the 

Executlvn Branch, Congress, and industry on new control policies was spelled 

out. At the tine they were enacted, theae aodlfications in the Act were seen 

aa major step* toward ratlonallcing U.S. control policies.

Evtnts since 1979 have demonstrated that the Modifications In the Act 

relating to foreign policy controls were aalnly hortatory, having had very
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serious •strengthening.

We are particularly disturbed by the most recent trade sanctions (against the 

U.S.S.R. in June of last year relating to oil and gas pipeline equipment) in 

that the Administration appears to have confused and mixed foreign policy 

objectives with national security objectives. In light of our Allies' resist 

ance to the U.S. effort to impose its foreign policy objectives on them, ae 

are concerned that the very national security that export controls are primar 

ily aimed at protecting may be in danger. We hope that the friction caused by 

the U.S. action will not Impede efforts to achieve new agreements in COCOM for 

coordinated controls on strategic technology.

A number of goals were successively cited by the Administration After the 

extension of controls on the U.S.S.R. to include foreign subsidiaries of U.S. 

companies and foreign licensees of Ametlean-origin technology:

. a desire to effect an Improvem**' In the situation in Poland; 

a concern that our Western European Allies might become overly 

dependent upon Soviet energy sources;

an interest in seeing the level of credit terms to the Soviet Union 

raised well above thoee offered by some of our European and Japanese 

partners in order to sake the Soviet government expend its capital 

reserves In the non-military sectors of its economy; and 

a related interest In preventing the Soviet Union from acquiring hard 

currency (through energy sales) with which to make purchases supporting 

military development.
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We Appreciate the goal of the Administration in aeeking an improvement in the 

situation in Poland and we support continued efforts in multilateral forums to 

bring collective pressure on the Soviet Union to alter its position. We do 

not feel that unilateral export controls could achieve this goal,

More importantly, we have deep reservations about a policy of unilateral trade 

sanct ions for the purpose of genera 1 "economic warfare". Such a policy, using 

controls on U.S. exports as a key weapon, will have a basic impact on American 

businesses, workers and communities — an impact of such negative proportions 

that we believe the public and the Congress should fully debate such a policy 

before it is instituted.

We believe that the criteria included in Section 6Cb) of the Act — to be 

considered by the President before imposing, expanding, or extending foreign 

policy control? — are important criteria: criteria that go to the heart of a 

determination that the sacrifice of business that U.S. exporters are asked to 

make is a meaningful one which is likely to produce the desired result and is 

not outweighed by the negative impact of thoae controls on the domestic 

economy or multilateral arrangements for the protection of national security.

We are concerned that these criteria (and related obligations upon the Admin- 

istration to consult with Congress and industry) have not been given the 

weight they merit or were intended by Congress to have:

1. It is highly questionable whether U.S. unilateral eiport controls can 

positively affect the internal or foreign policies of other countries.

20-617 O - 83 - 57
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The experience of past sanctions for foreign policy purposes has not been c-« 

of Meaningful effectiveness. It hat been suggested that in sow cases such 

sanction* may even increase resistance to our desired position. Other, 

behind-the-scenes, activity is historically BO * likely to succeed. Parti 

cularly doubtful is the effectiveness of nailatarally-imposvd sanction* where 

alternative aapplica are freely available to targetted countries.

A particularly costly example of ineffective unilateral foreign policy con 

trols is the experience of ARMCQ Steel in December 1979* After approximately 

four years of negotiations, ARHCO and Nippon Steel of Japan signed a $353 

million contract with a Soviet company for technology capable of producing 

480,000 tons of steel per year. The next week, the Soviets invaded Afghani- 

stan. Within a short period of time, ARMCO's export licensea were suspended 

and the project had to be cancelled. Within the next aix months, the French 

company Creusot Loire signed a substantially similar contract regarding the 

same project. It is currently performing on that contract. Clearly, the 

objective of that control was not achieved. The chief damage done — serious 

long-term damage — was to a U.S. company. To « lesser degree, the U.S. 

economy was and vill continue to be damaged.

In the long run, denying access to U.S. goods and technology without agreement 

from other supplier countries to withhold comparable goods and technology 

leads the controlled country to buy those items elsewhere and to aeek to 

develop an indigenous industry to make itself independent of all auppliers. 

To the extent that the latter result occurs, we auggeat that the U.S. may lose 

some of the economic leverage that it has to encourage other countries to 

adopt policies that are more in line with U.S. views.
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For these reason!:

• AABI crges that * atrict foreign availability tt»t be attended to 

foreign policy control^and thatthe loophole, (permitting the 

President to override • fipdiog of availability with • determination 

that foreign policy requires it) be closed.

In the absence of an emergency (for which the President can use authority 

under the International Emergency Economic Powers Act), we urge closing the 

loophole noted above to ensure that this criterion is not lightly dismissed.

If, because of foreign availability of substitute goods or technology, a 

foreign policy control cannot b« effective, insisting upon the control can 

have effect only (and very negatively) on American companies. Recent examples 

of U.S. unilateral foreign policy controls further indicate that insisting on 

ineffective or unenforceable controls can only lessen American credibility in 

pursuit of foreign policy objectives, give food for propaganda to our adver 

saries and comfort to foreign commercial competitors who win our companies' 

contracts.

Coupled with a strict foreign availability teat, the revision of Section 6 of 

the Act made by Sen. J!einz' "Export Administration Act Amendments of 1983," 

raising the criteria in lhat section from the leve1 of subjects to be 

considered to require a specific determination and report on each (to be filed 

no later than the date of iraposition of a proposed control), will go a long 

way toward ensuring that the sacrificies asked of American exporters will 

indeed deny a targetted country access to a proscribed export.

* [50 U.S.C. App. Sec. 1-39 and 41-4A (1976 and Supp. IV I960))
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2. The extraterritorial extension of U.S. foreign policy control* exacer 

bate! friction* In our relation* with our major trading partner*, defeat* oar 

effort* at the CATT end In other form* to achieve freer trade Interna 

tionally, endanger* our effort* to gain "national treatment* for American 

companies operating abroad, and »»y threaten multilateral agreements (Men 

protect onr national security.

In the case of the June 198? expansion of export controls, for example. It is 

clear that our Allies opposed American effort* to extraterritorlally impose 

U.S. foreign policy objectives on them. The European Conminlty characterited 

the extension of U.S. extraterritorial jurisdiction afl "an unacceptable Inter 

ference in the affairs of the European Cosmninlty" and a violation of interna 

tional lav. Great Britain and France Invoked their ovn lav* to coeipel compan- 

les operating within their territories to violate the U.S. regulation. The 

norejl conpetltion between U.S. and foreign companies escalated to the level 

of conflict between governments. That conflict, put foreign subsidiaries and 

license* of U.S. corporations in an untenable position In which they were 

forced to violate either their own or the host government'• lava.

The Administration could have, *e believe, predicted this outcome, especially 

In the case of France ana the U.K. whether or not the U.S. government could 

win it* ca*e agalnat companies caught between conflicting claim* of sovereign 

nations, (and we believe the legality of the extraterritorial extension of 

U.S. export control law 1* at beat highly questionable), the United States 

cannot afford the price of victory and isolation.
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The rift in the Veatern Alliance evidenced during the most recent sanctions 

called into queition the very extent of Western accord on East-West relations. 

At this very tine, the U.S. government ia working with the other swabers ot 

COCOM to reach agreement on a new list of militarily critical technologies. 

We earnestly hope that the erosion of our Allies' confidence in the United 

States' commitment to aultilateral solutions to trade problems will not impede 

these negotiations.

. AAEI urges that the President bt prohibited frost independently

extending. P.S. export controls for foreign policy purposes to apply 

to foreign nationals (including foreign subsidiaries and _liceosees of 

0.8, companies),.

In light of the serious effect of recent extraterritorial extensions of U.S. 

export controls lav on international politic*! telations, and the long-ten 

damage done to American companies by such controls, we believe that any such 

extension must have the full backing of the Congress.

3. Foreign policy export controls have hurt American exporters mnch sjore 

than they have their intended targets. We find both • ahort term and long 

term negative effect of foreign policy control* (and particularly, onila 

terally imposed controls) on the export performance of the U.S., on our 

competitive position internationally and on the international reputation of 

the 0.5. as a reliable snppliar of goods and technology. This affect extends 

beyond individual companies and their employees, to communities and more 

generally tha nation as a whole.
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Prior to Adoption of the present language of the Act in 1979, congressional 

committees heard fro* doccna of Industry repreaentatlvea. What they heard 

•oat frequently waa the need for U.S. export controls lav and sdmlnlstretlon 

to be characterised by certainty and predictability* The finding* expreased 

In Sec. 2(6) of the Act and the effort throughout the law to ratlonallee the 

controla process Indicates to ua that Congreaa took thla concern to heart.

The taanner in which control! have been auddenly Imposed for foreign policy 

purposes has created an atmosphere of unpredictability which underalnea U.S. 

companies' efforta at cooperative activities (joint Invest went venture*, 

llcenaing arrangement*, reaearch and development project*, etc*) with European 

and Japaneae bualneaaea — actlvltlea which are vital today if American 

coatpanlea are to atay on the leading edge of technology and to Maintain exist 

ing Market aha re and develop new auirketa for their producta.

Still more basically, unpredictable control* make impoaeible effective produc 

tion planning, marketing strategy and allocation of resources for research and 

development. The coata and riaka Involved are particularly acute 'or smaller 

U.S. exportera — those very exporters who represent the segment of the 

business community with the greatest potential for a larger contribution both 

to innovation and to an Improved balance of trade for the United Statea.

American coapanlea no longer monopolize the kinds of producta and technology 

that are needed for Induatrlal developnent. Suppliera in Weatern Europe, 

Japan, and other countrlea offer buyers comparable quality and quantity In the 

overwhelming majority of product and technology aectora. In many cases, the 

U.S. la already In a tough struggle to maintain its competitive position.
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Figures accenting overall ivpact of export control! on the domestic economy 

•re not readily available. Nor can the full extent of the loss «ver actually 

be (Uncovered. However, our veaberi tell ua that they are experiencing 

aignificant losses of business to foreign competitor* aa a result of the U.S. 

foreign policy controls that have been instituted or expanded in the last 

year.

Those losses extend beyond the companies involved to a serious inpact on 

workers and American communities as well. Lost business means lost jobs. 

Every $1 billion lost in U.S. exports Mans ooae 31,000 fewer American job 

opportunities. At a tine of unenploynent in this country at a level of au>re 

than 10Z the U.S. economy can ill afford to export jobs instead of goods. 

(This is surely an unacceptable price when the controls cannot be effective.)

Those losses extend well b«yond specific sales of goods and technology that 

are being negotiated at the tine when controla are imposed. Reports of isipact 

on individual companies repeatedly indicate that potential business (aa well 

as past and current contracts) has been endangered.

In August of last year, Under Secretary for International Trade Lionel Oltser 

told the House Subcomittee on Internalionsl Economic Policy and Foreign 

Affairs that the Conner ce Departaent estimated that the U.S. "probably vould 

lose $300-600 Million in exports" because of the December 29, 1981 U.S.S.R. 

controls and $1.5 billion in business with the Soviet Union" as a result of 

the June 22, 1982 regulations. 0.S. companies? that fought hard to enter the
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Soviet and other Esat Bloc markets during the days of detente will not easily 

recapture the business) they are loaing to willing European and Japanese 

suppliers who are not hindered by similar export controls*

The loss of market share and future penetration of markets Bay be the most 

serious long term effect of unilateral export controls for foreign policy 

purposes. Before the imposition of the partial grain embargo against the 

Soviets (after which $17 million of a total of $25 pillion in contracts were 

cancelled), the Soviets purchased 70Z of their grain requirements from the 

United States. This year, they will purchase 17Z of their requirements from 

the U.S. In the interim, Australia, Canada, Argentina and France have made up 

the difference. How does the American grain exporter regain this market 

share?

The fsct that the United States is the only country to impose export controls 

extraterritorially put* American companies at a severe disadvantage vis-a-vis 

their competitors and raises serioua doubts in the minds of potential business 

partners abroad about the wisdom of future agreements with U.S. companies.

4. Particularly disturbing to foreign buyers or licensees are sanctions 

retroactively nullifying contracts signed before such controls were imposed. 

The sanctity of contracts is * keystone of ell business relationships and most 

b* ensureJ.

The retroactive application of United States foreign policy export controls, 

except in times of war or a national emergency, brands American firms as 

unreliable suppliers in the eyes of our trading partners. Trust is essential
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to the development of enduring business relationships. Both parties Co a 

transaction must have confidence that, once an agreement is reached, it vi11 

be executed in s complete and timely fashion. If the changing winds of 

American politics can nullify valid contracts, foreign purchasers will look to 

suppliers in other countries.

It is not only the exercise of the power to impose export controls retro 

actively that is injurious to American economic interests. The very possi 

bility that controls will be imposed retroactively has a chilling effect on 

U.S. trade. Companies in countries which have already been nubjact to the 

controls will certainly seek to avoid American suppliers, but ao will other 

foreign companies (and, indeed, foreign countries) fearing that they will be 

future targets.

The worldwide U.S. soybean embargo, iaposed under the Short Supply sect ion of 

the Act, is a good example of the damaging effect of ill-conceived retroactive 

sanctions. The total embargo as such was short lived. However, the lubse- 

quent cutting of all U.S. contracts in half produced a aeriea of responses in 

foreign countries which American suppliers will not likely overcome. These 

included the imposition of restrictive import measures by major trading 

partners (to protect their source of supply from the uncertainties of changing 

American policy) and the expansion of soybean production in third countries 

with the help of our former customer*. Disregard for the sanctity of con 

tracts in one country encourages other countries to ignore their international 

commitments.
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As Secretary of State Schultt pointed out when he was President of Bechtel 

Corporation, "In the eye* of the rest of the world, if the U.S. if willing to 

break a contract in one area, we will be willing; to br««k contract! in other 

areas as well....government must not place private parties in the position of 

breaking a bargain properly arrived at."f/

0» the same day that President Reagan signed the Commodity Futures Trading 

Coonifision Reauthorcation, which contains a contract sanctity provision, he 

told farmers that "there mutt be no question about our respect for contracts. 

We muat restore confidence in the United States' reliability as a 

supplier."f/

We are gratified that American agricultural exporters have been given a 

measure of assurance that legal contracts will not be contravened by future 

controls. We see no reason why other non-military industrial sectors should 

not be similarly protected.

The inclusion of a "sanctity of contract" proviaion in the Act is the only 

truly effective way £o restore the reputation of U.S. exporting companies as 

reliable suppliers and to avoid unfair financial burdens on U.S. companies and 

workers.

_/ George P. Schultr, Light»«itch Diplomcy, pp. 4, 8.

^J Speech it the 64th Annutl aceting of the Aaericin firm tureiu 
Vederation (.Tinuary 11, 1983).
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. AAKI strongly qrges adoption of an amendment to Section 6 of th« JU:t 

that won 1 d prohibit the ret roactiv« app 1 icat tion of export cOPtro 1 • for 

foreign policy purposea.

We note that Senator Helm; ban included in his amendments to the Act a 

contract sanctity clause that can give American industrial exporters the 

protection they need.

We believe, however, that there in need for clarification that new foreign 

policy controls will not affect licenses already granted pursuant to prior 

national security controls in force lit that time. Prior permission to export 

affected goods or technology under General License procedures also should be 

protected fro* new license requirements under foreign policy controls.

We urge that a contract sanctity provision attending Section 6 of the Act ipell 

out the protection as follows:

. With re^spgct to exports requiring validated licenses (including _th_ojje_ 

pursuant to national security controls), once the license is issued, jjt 

cannot be revoked^ suspended^ o_r refused renevsl^orforeign, pj>lie^ 

reasons; and

* With rjtspgct to ejparts that fall within general licenses, cew 

restrictions or license requirements would cot affect eiiaCing 

contracts.
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Recent examples of the effect of foreign policy export controls on prior 

licenses (Issued pursuant Co national security controls) suggest why we 

believe Congress should make clear an Intention to provide full protection of 

prior contracts: In the late 1970s, Dresser Industries was issued a validated 

export license to supply the USSR with machinery, equlpaent and technical data 

to construct a drill bit manufacturing facility. In response to the Soviet 

invasion of Afghanistan, on January 11, 1980 President Carter suspended all 

validated export licenses for the USSR (Including the Dresser license). The 

Government ultimately decided to revoke Dresser's validated export licence, in 

aplte of the fact that the drill bit factory was almost completed.

The December 30, 1981 order suspending processing of all validated export 

licenses for the USSR in response to the declaration of Martial Law In Poland, 

provided further that outstanding validated export licenses may be suspended 

or revoked.

We do not suggest that the Government should not be able to suspend or revoke 

a previously issued validated export license If It subsequently determines 

that It has aade a mistake and that the export of the cocaaodlties or tech 

nology in question would adversely affect the national security of the United 

States. The "sanctity of contract" principle, however, would suggest that the 

export of coModltle* or technology that have been Issued a validated export 

license be permitted to go forward unless such t national security determina 

tion is mad*.
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5. Without meaningful consultation with Industry and Congress, ** »*« no 

way that the goTertment ean «*et Its obligations under Section 6 or fulfill 

the policy directive of Section 3(2) of the Act, that fall consideration be 

taken of the economic impact of export controls. The government hu been 

seriously deficient In fulfilling these obligations.

We have queried our members on the extent of their Involvement In consultation 

with government prior to the imposition or expansion of foreign policy con 

trols during the last year. Responses indicate a strong feeling that consul 

tation has been perfunctory at best (without adeouate tine for Industry to 

provide government with specific economic Impact data). In some Instances, 

consultation amounted to a brief phone call on the day controls were due to 

be published. In the case of the June 22 regulations, control* were made 

Immediately effective rather than allowing for a meaningful public comment 

period.

We believe that the present process (in which the Executive Branch determines 

who are the "appropriate" persons with whoa it should consult on the economic 

impact of proposed controls) has tended to result in assessments which are 

narrowly United to the companies whose licensee are about to be denied 

approval or are to be suspended or revoked. In a number of instances, we 

believe that the negative economic impact of controls extended well beyond 

thone particular conpanles to Include parts suppliers, related service 

Industries and others.
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Over the past four years, reports to Congreas have tended to be conclueory end 

have been filed months after l»poiltlon of the controlti Indicating that review 

of the criteria In Section 6 of the Act took place «£ poat facto rather than 

aa part of the Initial decision-making process. Consultation vlth Congreas 

prior to Imposition has been cursory, without adequate time for meaningful 

dlccuaalon.

It la our rnderstandlnK that In 1979 the Congress did not Inalat upon a right 

of veto In the belief that other modifications members made In the Act would 

give Congress adequate notice and participation.

In vim of the broad Implications of export controla for national policy 

(both foreign and domestic) ve believe that It la Imperative that Congress not 

only be kept Informed of actions taken by ch«,> AdHlnlstratlon, but uost 

importantly, be a meaningful part of the decision-making process.

In order to make the consulation process (and the economic impact aasesament 

requirement) meaningful,

. AAEI strongly urges that the Act b« amended to require that the 

following procedures be follongd »lth respect to the imposition of 

export controls for foreign policy parpeassi

(1) Prior to imposing export controls, the President must publish hit. 

intention to do so In the Federal Register, That notice must Include 

an announcement of a public cosmaent period.
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(2) The Executive Branch mitt consult with Congress, bold public 

hearings, consider written rneisfnts and submit to th< Congress * 

eoejpret*iialn report letting forth (pacific findings with respect to 

each of the criteria contained In Section 6 of the Act, before Imposing 

controls. If the Freeident fall* to follow any one of these proce 

dures, the controls cannot be imposed.

(3) If the President determines that an emergency requires Immediate 

imposition of foreign policy export controls, he may postpone consulta 

tions, hearings and a comment period notll after such imposition* Be 

must, however, submit to Congress a preliminary report prior to the 

Imposition of controls* That report moat reflect consideration of each 

of the criteria In the Act and must explain why consultations and 

hearings could not be held before imposition of the controls. Controls 

imposed prior to submission of e preliminary report would be void trad 

unenforceable.

At the latest, the Executive Branch most hold consultetious and 

heeringe end beg5n the comment period within 30 days of imposing the 

controls and the President mast within 45 days from the dote of 

Imposition of the controls, submit to Congress e final report setting 

forth specific findings with respect to each of the criteria In the 

Act. Failure to submit such e final report within 45 days would result 

in the automatic explretlon of those controls.
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(*) All export control* Imposed for foreign policy purposes would 

expire after 180 days. If the President wished to extend the controls 

beyond six month*, he would h«Te to initiate the procedures outlined 

•hove.

Such procedures would be self-policing. This mechanism would guarantee ful- 

fillnent of gov&rna^nt obligations under the Act, end would do so in a much 

shorter period of time, and without the separation of powers problems that 

judicial or congressional review of completed Executive actions would Involve.

6. One recommendation which has been made by Senator Relnc (and which we 

have heard others euggest), as regards the imposition of export controls for 

foreign policy purposes, is particularly disturbing to AAEI. That proposal 

would require that when the President iarposes a foreign policy export control 

under the Act with respect to a country, he net simultaneously prohibit all 

imports from that country (except for specified goods and technology which he 

•ay permit entry).

We would suggest that this is a drastic measure which ought not to be invoked 

without the moat careful consideration. We would question whether such an 

ultimate trade weapon as a country-wide import ban should be us«d except In 

the most extreme cases. We note that in appropriate circumstances, tut 

President has authority to embargo trade under the International Economic 

Emergency Powers Act and the Trading with the Enemy Act. We are not 

convinced that the President ought to be denied the option of imposing export 

controls without having to embargo Imports.

* (50 U.S.C. Sec. 1701-06 (Supp. IV 1980)]
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Furthermore, we vuit be Mindful of the negative lapict trade embargoes can 

have on both the domestic U.S. econovy and on international trade relations* 

To elaborate on this latter point, we reject the mercantilist assumption 

that if you ban Imports, you hurt only the target country, not our cnm. We 

would argue that that la not the cave.

AAEI believes chat, at the very least, this provision should be a flexible 

one. The President should have discretion as to whether to employ this 

ultimate trade weapon, especially since It must be anticipated that a U.S. 

Import eibargo will result In similar retaliatory action by the target 

cou.-itry.

Let us look at trade with the Soviet Union for example. Although U.S.-Soviet 

trade has never been more than 0.5Z to 1.2? of total L.S. foreign trade, that 

trade Is Important In terms of the overall U*S. balance of trade. In the last 

13 years, the U.S. has realized a positive balance of trade with the Soviet 

Union in every year. That positive balance has reduced the overall U.S. trade 

deficit over those years by about S to 101. Put more positively, in the years 

since 1^14, the United States has realized an overall trade surplus of some 

$450 billion (In 1982 dollars). About $40 billion of that surplus resulted 

fron U.S.-U.S.S.R. trade relations.

Beyond this benefit to the Jnlted States has been the contribution of 

U.S.'U.S.S.R. trade to the creation of jobs for U.S. workers. As the Soviet 

Union has contracted with U.S. companies for goods and industrial equipment,

20-617 0-83-58
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American coapanles have developed long-tem market positions tying the Soviet 

Oaion to future purchases froa U.S. companies. That continuing buaineaa haa 

helped Aawrican coup an lea to grow and attain economies of scale, and the 

growth ha a protected and created jobs for Americans.

Trade vith the U.S.S.R. haa also given the U.S. access to both raw materials 

and energy supplies which In 8owe cases haa Bade It possible for ua to main 

tain alternative aources of supply. Access to new technologies developed In 

the Soviet Union has also been an Important byproduct of our trade relations.

U*hlle obviously these benefits muat be weighed against other U.S. objectives, 

the ability of the President to formulate policy to achieve those objectives 

ought not be unnecessarily restricted*

In addition, we note rhat this provlalon does not specify particular countries 

the laporlia from which could be embargoed. Suppose, for example, at some 

future Hste, a foreign policy sanction, carrying an automatic ban on Imports, 

were used against a trading partner which la a signatory of the General 

Agreement on Tariffs «nd Trade (the CATT) or one with which the U.S. haa a 

treaty of Friendship, Navigation and Commerce. It such an Inport ban went 

Into effect, we believe this would cause the United States to violate ita 

international trade obligations.

For all of the reasons noted above,

. AAEI orgea the Congress not to adopt an ajtendment to the Act which 

Hould brim into play an automatic, potentially dangerous «nd domesti 

cally costly, import ban on foreign countries.
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OF tm ACT

la light of the aval meed for the government to prevent illegal export of 

strategic good* and technology to adversaries, mod to promote legitimate 

exports by U.S. companies, it Is Tltal that enforcement activities not only be 

effective but that they not unnecessArlly obetmct legitimate export baeioess. 

Enforcement .net be vigorous. At th« same time, it wist be charactarisad by 

the maximum possible consideration for due process aod the rights of 

lair-abiding exporters.

A number of recoMendatloni have been aade by •embers of Congress to improve 

the government's ability to enforce the country's export control lavs and to 

better protect Its national security.

We should like to think through aowe of these proposals with you today.

1. AAEI believes that there are many Improvements that can, and should, be 

made In the present procedures. Re believe that the current arrangement (In 

which the Customs Service has an active role under the direction of the 

Com.aerce Department)* coupled with the suggestions we offer below, will make 

enforcement faster, fairer and more effective.

It has been proposed by meaber* of *-hls Cotm It tee to reviae the present 

institutional organization of enforcement and penalty proceedings to fflve 

authority for auch activity aolely to the Custone Service. In the House,
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members have proposed removing the Customs Service from all but the most 

preliminary aspects of enforcement. We believe that effective enforcement 

and expeditious handling of legitimate exports would not be enhanced by 

either alternative.

Each agency brings an important element of experience and information to the 

activity. The Department of Commerce, as the primary licensing agency, 

brings experience with the CCL and Information about the law which can aid 

in determining the nature and seriousness of a given violation. The Customs 

Service brings a long history of enforcement experience In the field. 

Expeditious use of Information and expertise In both agencies, and better 

coordination between then, we would suggest, is a better solution to meet 

present concerns of both business and government than would be action by 

either agency In Isolation from the other.

We would suggest that a total shift of enforcement responsibilities from 

either agency to the other would serve only to delay and disrupt the proce 

dures now in place. We would suggest that the sane kinds of problems that 

would accompany an agency shift in responsibility for license review would 

Impede enforcement if this were done.

2. There are problems in the current practice of enforcement. Re under 

stand that *ome inspection of shipments may be necessary. We believe, 

however, thct the manner in which random inspection* are presently being 

carried out pose* serious problem* for legitimate exporters — serlona tltu*
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delays, cost burden* and lot* of reliability In the eyes of foreign cnstoeera.

There are questions of fairness and due process as well at a basic eoeatlon of

whether the current program ie • coat effectlTe *ay to do the job.

Members of the AAEI Export Controls Group tell us that their experience vlth 

the program has been one of frustration and uncertainty* T< o p/ten unjusti 

fied penalties have been paid by companies which are ultimately found to have 

complied with the law. those penalties Include visaed sailings, letters of 

credit which expire before the goods arrive at their destination, and loss of 

future business with angry and disappointed custoners.

Exporters report thst they are not getting timely Information when their good 

are detained or seized. They report finding out from irate customers abroad 

that shipments did not arrive. We believe that the agency detaining goods or 

making a seizure should have * statutory responsibility to notify the exporter 

of record within 72 hours, at the latest. This Is nore than enough time In 

which to contact exporters.

Release of valid shipments can take days, weeks, even months. This Is the 

result, apparently, of a combination of problems. Field officers often lack 

technical expertise and understanding of the export controls law and the 

regulations. Inability on the part of licensing officials in the Commerce 

Department to decide whether a shipment has met license requirements, or 

whether it may be exported, has delayed release of goods for inordinately 

long periods of time.
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Because of the considerable Inpedlment to legitimate export business that 

the present Inspection, detention or seizure, and release system poses, A>EI 

suggests that the government must explore belter procedures to achieve Its 

enforcement goals.

AAEI believes that both government enforcement officials and Industry need 

to have better guidance on procedure* that will be followed when shipment* 

are detained. Such guidance ahould specify the role that different agencies 

will play at eacb stage of the enforcement activity.

• AABI urges the Congress to direct the Department of Coaaerce and the 

Custom Service to draw up and publish In the Federal Register a set of 

regulatlona detajlllng agency^__reigenBibll_ltlci and procedures, Including 

a Clae Halt of 72 hours for notifying exporters of detained or scl«ed 

goods ortcchpolggyi

We believe that to the maximum extent possible, consistent with the need to 

protect Investigative techniques, the government can, and should, make public 

the general procedures that exporters can expect to encounter. Customs 

Service field officers should know where to get quick on-line direction front 

the Tlepartment of Commerce as to whether goods under Inspection violate the 

export controls law and should be seized, or that the goods meet requirements 

and could be released.
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We heller* that It i* ***entlal that field officer* be properly trained In 

•feat the export control! law* and the regulation* permit or forbid!

. AAEI urgeii the. Congre** to make clear IB the legislative record that 

Custom* Service officer*, a* «g*nt* for the Commerce Department. mp»t 

he properly trained In the la*. If special fnndlng for euch training 

1* needed, if* urge the Congress to appropriate monle* for for thle 

purpose.

3. We believe thet Industry cooperation In complying with the Act (and 

actively elding government enforcement effort*) can be Improved.

We have (ugxetted >oae way* In which the government can better control the 

najcrity of transfers of Militarily critical technoloRlea than 1* now po**l- 

bit. Monltorlnft export* at the *our:e of the technology (through a llcenilng 

procedure and regitratlon ayatev *lall*r to that of the State Department under 

the ITAR) Is one extrenely effective tool thet can enhance enforcement.

We have heard both Customs Cotnlaaloner William von Rasb 'ind Deputy Aaslatant 

Secretary Theodore Wu In the Office of Export Enforcement at the Commerce 

Department call for Induatry cooperation and voluntary compliance with the 

export control lews of the country. We fully agree with them that thl* 1* * 

vital key to effective enforcement.
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Currently* there is a Kreat deal of uncertainty when exporters cone forward 

with information. Answers to questions that exportera have put to enforcement 

officials about how they will treat disclosures of possible vlolationa prior 

to an Investigation by the government do not instill confidence In the process 

or encourage business people to come forward.

AAEI believes chat •elf-policing by bualnean is BO Important to encourage 

that the government would do veil to signal that it will provide exporter* 

with incentives to make voluntary disclosures of possible violations. We 

believe that uniform regulations governing procedures and mitigation of 

penalties In light of cooperation would go a long way toward maximizing 

voluntary compliance.

Therefore,

• AAET strongly urgcg the Congress to direct enforcement officials to 

publish voluntary disclosure regulajfions, including Incentives for 

disclosure.

• We urge that those regulations be Made available in proposed fora for 

industry comment.
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4. A* regards proposal! for expanded powers for enforcement officers in the 

field, AABX urge* the Congrefts to carefully consider such amendnenta to the 

Act to assure that they can withstand the teat of constitutionality. Rone of 

as wish to see thia legislation struck down in the courts.

We believe that the government can achieve its «"*-!» without excessively 

Infringing on legitimate exporter*' rights of du« process.

Aaong the powers proposed are two In particular which vt» believe ralae serious 

constitutional questions.

Providing authority to enforcement officers to make arrests without warrant 

or other process, we suggest, would bring the government into direct conflict 

with the Fifth and Fourteenth Amendment* to the Constitution.

We do rJt believe that an inperatlve-need-caae can be made for denying due 

process protection to individuals in this way. Warrantless arrest Is an 

unnecessary extension of current authority. Detention of goods and technology 

serves the Immediate objective of preventing Illegal export«,

It has been proposed by ateebers of this Comlttee that Individual field 

officers be authorized to conduct searches or make seizures oa their own 

notion* We believe that there are legitimate concerns of inductry as well as 

govemawnt tltat must be taken Into account in consideration of this matter.
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We recognize that export control enforcement needs differ fro* those for 

import control. We appreciate that it May be necessary for the government to 

move faster than Is possible If a court warrant vere needed. However, even In 

thia case, we believe that sone check on this authority, short of requiring 

full search authority, in i*«c?**ary to protect Voirth Amendment rights against 

unreasonable search and seizure.

An individual officer, ve believe, should be required, at least, to get an 

administrative warrant to conduct a search or seizure. Soaebody with super 

visory authority — who has an appreciation for of the overall enforcement 

policy and process — should have to approve a search prior to any finding of 

exporter wrongdoing. This would assure aone oversight of whether there Is 

probable cause to believe an illegal export is about to take place. Where 

supervisory personnel are familiar with particular goods or technology ind 

licensing requlreaents for their export, their Information may prevent 

unnecessary searches or seizures. The coat to exporters of unjustified *el- 

cures is high. We believe our reconendatlon would provide a minimum protec 

tion against unreasonable seizures while not Impeding officers in their work.

* AAEIjirji^ea the Congress to require fi^tld cffleers to obtain^ author 

ity fro* the Dlatrict Director for Enforcement (or fro* another auper- 

yjaory official designated by the District Director In published 

regulation) prior to undertaking a starch or selrure of property.
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5. Bevi*ioa of the penalty proylsiooa for violation* of tha Act haw teen 

proposed In a amber of recent Mil*. V* ehoald like to look cloeely at two 

BSMndnentB in particular. One has teen proposed In tha Rouse; the other, by 

Senator Heinz ID thla Cowlttee*

It ha* been suggested In the House bill that In the event of a criminal 

finding of violation of the law or the regulations, there should be an 

automatic forfeiture of property. We believe that an automatic penalty is not 

good policy. There should be flexibility in'considering whether to apply the 

penalty. An affected party should have sn opportunity to show why the penalty 

vould not be appropriate l'\ a given Instance.

. AAEI urges the Congress not to adopt an automatic forfeiture 

penalty.

Senator Heinz has proposed (in S. 397) to authorize the Secretary of Comerce 

to prohibit any person found to have violated the Act fron Importing gooda or 

technology Into the United States.

Frankly, we think that, ae It now reads, this is a bad Idea and would Bake 

very bad law. It raises all kinds of administrative and legal Issues. We 

would like to suggest some questions and problems raised by this proposal.
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In reading the proposal M It Is now drafted, we have tried to look at what 

the thinking behind it night be. It appears to us that the drafter* «lght 

have had something leas extensive In nind than the present fornrilatlo'.i would 

entail.

We suspect the drafters had in nind to prohibit a given pereon or cowpany 

which violates the export controls law from acquiring certain imported goods 

or technoJogy. The flret problem we have with the proposal as it is written 

is that It doesn't specify Imports from a particular country or particular 

types of goods to be prohibited.

The proposal would appear to permit a ban on the inportation into the U.S. of 

anything fron anywhere by a violating company or individual wherever located. 

This raises a second problem because the present language does not distinguish 

between an Importer of goods and c particular violator who nay wish to acquire 

those goods (but night not hlnself be the Importer of record).

We doubt that such a general Import ban as that proposed could be reasonably 

administered. Presently, there is no U.S. licensing system for Imports in 

which the end user is Identified. How would the government monitor the 

transfer of all Imports to a given company? We believe that an attempt to do 

so would entail a nightmare of paperwork for importers who have not violated 

liny law.
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Without i precise and elaborate aystem like the export license procedures 

under the Export Adninlatratlon Act, we would suggest the government would 

h«ve to annltor all coaaerclal operations of a company to be aure that It doe* 

not buy the prohibited merchandise from a non-related Importer In the U.S.

Such government Intruaion into normal commercial activity, we believe, vould 

ralae serious due proceas probleaa, particularly In light of the fact that 

thla Intrusion could take place where only an administrative determination of 

a regulatory violation had occurred. (We understand the lack of limiting 

language in the propoaal to mean that any violation of the Act — whether 

willful or Inadvertent -— or of any regulation could bring a company within 

range of thia aevere penalty.)

Further, we question whethf an admlnlatrative finding of a violation and 

decision to Inpoae the penalty affords a high enough level of procedural 

protection in view of the extremeneaa of the penalty.

In thai laat analysis, w« urge the Ccagreaa to carefully consider thai legal and 

administrative ramifications of such a severe penalty before mandating 

authority for Its Imposition. He would In pleased to work further on this 

matter with the Senator or Committee Staff.
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PROCEDURAL SAFEGUARDS AND JUDICIAL REVIEW UNDER THE EXPORT ADMINISTRATION ACT 

AAEI recognizes that there are matters pertaining to determination* of 

national security and foreign policy objectives and needs of the United States 

that properly belong in the province of the Executive Branch. Such Batters, 

we believe, nay not be appropriate subjects for judicial review within the 

context of the Act *

There are other matters Chat we would suggest are fit subjects for Independent 

review. These Include assessments of objective fact upon which decisions to 

inpose controls are based, the application of policy determinations to speci 

fic license decisions, enforcement proceedings and penalty determinations for 

violations of the Act, and certain government obligations under the statute.

The AAEI Export Controls Group has given a good deal of thought to the 

validity of judicial review in certain circumstances and to the practical 

consequences of agency appeal procedures and court review.

The Act presently states In the Declaration of Policy (Section 3(1)) "that 

export trade by United States citizen* be given a high priority and not be 

controlled except vhen auch controls...are administered consistent with basic 

standards of due process." We believe that without SOHC Measure of indepen 

dent review of agency decisions, the Intent of Congreaa In this Declaration 

•ay not be «et.

Informal agency appeal procedures have been established within the Department 

of Conoerce (pursuant to Section 10(J)(1) for review of license denials. We 

suggest that those procedures, by themselves, are not sufficient to provide 

meaningful due process in the administration of export controls.
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We urge this Committee to note in Its Report to ch* full Congress that the 

Policy Declaration by Itself may be Insufficient direction and that specific 

provision for greater access to Independent review of agency actions should be

Currently, the Act provides for Judicial review of only goverammnt 

obligations to meet statutory licensing deadlines.

He would suggest that there are four other a'reas In which at least limited 

Independent admlnlstratlvs or judicial review is both reasonable and 

necessary* These Include:

1)
T

Specific determinations of factual Issues (Including whether c 

connedIty Is in fact In short supply or is available to a proscribed 

country from foreign suppliers)

We believe thst review of such findings by an independent agency Is 

the most practical and reasonable approach here. Specifically,

AAEI urges that ths Congress amend tha Act (and If necessary. 

appropriate: other leg!• latIon) to accord applicants the right to 

request an Independent study by the International Trade_ Comalsston 

(I.T.C.) when a government finding of non-availability of s commodity 

frost foreign sources or of domestic short supply of a commodity Is
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challenged by Industry data. In tht frant thg I.T.C. • turfy demon- 

•tnte« that a Coaagrce Department finding !• not born« out by th« 

f«ct» t that d«t«ralnatioQ _<ihould nullify a licanie denial based on the 

refuted finding,

Congress has made some provision for accountability when licenses are denied 

notwithstanding foreign availability (In the form of a requirement that the 

Executive report to the Congress on the economic Impact of Imposing that 

control). Presently, the law does not offer exporters a meaningful 

opportunity to challenge government findings of non-avallability. Without 

right of Independent review, we are concerned that the government will rarely 

concede foreign availability (and could avoid even the reporting requirement 

In Section 5(f)(l) of the Act).

V.'e are not suggesting that auch review should encompass matters of national 

security or domestic supply tieedg. We would not suggest that the I.T.C. be 

given primary authority for foreign availability or short supply 

determinations. However, the I.T.C. Is particularly experienced in analysis 

of domestic and foreign commercial activity and in the collection of data on 

domestic supplies. It Is therefore a most appropriate body to conduct studies 

to corroborate or refute Commerce Department findings.

2} Specific action on license applications (Including determinations of 

the applicability of a particular CCL category Co a given product or 

technology). This Is an area In which the Executive Branch la
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afforded broad discretion. For this reason, we would propose 

provision for Judicial review within a narrower context than night 

otherwise be appropriate. Specifically,

• AAEI urges the Congress to provide for judicial review of such 

•gene; act Ions on__the narrow grounds of^ whether thoge^ct^ions yre 

arbitrary, capricious, an abuse of discretion, anrcaBonable^jorJto 

excess of statutory authority.

3) Enforcement and Penalty Proceedings.

• AAEI urggjt tjie Congress to amend the Act toprovide for de novo 

court review of agency enforcement and j>en»lty ̂ rocedurM.

In light of proposed penalties which Include loss of property (e.g. forfeiture 

of goods which export has been claimed to violate the Act, and of goods used 

in the commission of a violation), or of the right to engage in import and 

export, we believe that de novo court review is vital to the protection of 

constitutional rights. No leas important is court review of whether the 

agency has provided In Its proceedings against an individual for right of 

adequate representation and other legal protections.

4) Statutory obligations on the part of the Koverr;ment to perform certain 

requirements. These requirements (under the current Act) include an 

obligation to analyze and issue the results of studies of the economic 

impact of export controls on the U.S. economy (when a national

20-617 O - 83 - 59
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security control is imposed or license denied notwithstanding a 

finding of foreign availability or when a foreign policy control Is 

proposed) and to consult with Congress aud the business community 

prior to Imposing certain export controls.

We have suggested In our testimony en — vort controls for foreign policy 

purposes that the most direct way to deal with the problem of ensuring govern 

ment performance of its obligations within specified tine periods set out in 

the Act Is to provide for automatic nullification of a control If Its Imposi 

tion depends upon that performance and the obligations are not net.

If this procedural safeguard Is not incorporated in the Act of 1983,

• AAEI urg^es the Congress to authorise Judicial intervention to force 

the Executive Branch to fulfill Its statutory re

These government obligations go to the heart of achieving a balanced approach 

to export controls policy and administration. Without timely and thorough 

assessments of foreign availability and domestic economic Impact and without 

bringing the Congress and industry into the assessment process, we see no way 

that the government can wplgh economic factors against security needs. We 

would reiterate here only that we believe that the economic health of the U.S. 

economy is one firm pillar on which our national security rests.
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Senator HEINZ. Thank you, Mr. Milosh. 
Mr. Hoffman.

STATEMENT OF RICHARD S. HOFFMAN, LAW OFFICES OF 
GEORGE R. TUTTLE, WASHINGTON, D.C.

[Complete statement follows:]

PREPARED STATEMENT BY RICHARD S. HOFFMAN, ESQ. 
OF THE LAW OFFICES OF GEORGE R. T'JTTLE, P.C.,

WASHINGTON, D.C. FOR SUBMISSION BEFORE
THE SUBCOMMITTEE ON INTERNATIONAL FINANCE AND MONETARY POLICY 

COMMITTEE ON BANKING, HOUSING A*JD URBAN AFFAIRS, 
UNITED STATES SENATE

APRIL 14, 1983 
WTTH REGARD TO THE EXPORT ADMINISTRATION ACT OF 1983

I appreciate this opportunity to comment on an issue 

with respect to proposed changes to the enforcement aspects 

of the Export Administration Act of 1983. GEORGE R. TUTTLE 

Law Offices is a professional corporation based in San 

Francisco and specializes in the areas of imports, exports, 

and other international trade matters.

My comments discuss the need for the Department of 

Commerce to adopt some form of a voluntary disclosure 

procedure with respect to civil export control violations 

and related penalty matters. It is believed that the 

adoption of such procedures by legislative fiat would 

represent the best way to achieve this end. Further, 

such procedures could only enhance the enforcement of the 

export control program.
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Voluntary Disclosure Procedures

At the present time, chere is no statutory provision 

nor established regulatory procedures promulgated by the 

Department of Commerce to provide for any form of voluntary 

disclosure program whereby concerned exporters can come 

forward and volunteer information of their past violations 

to the Department. Great uncertainties exist as to what 

will happen to an exporter who discovers and discloses that 

he has been or is violating the law. Consultation with 

counsel undoubtedly will result in advice to the exporter to 

make a voluntary disclosure to the Department of Commerce. 

However, no assurances exist that the exporter will not be 

subjecting himself thereby to the full amount of statutory 

penalties, when considering that the discovery could cover 

numerous instances of prior violations of the export regula 

tions, it is evident that the exporter's liability under the 

statutory penalties c< >uld be very large. The possibility of 

such large penalties can have a serious and deleterious 

effect on the financial operations of an exporter as well as 

the value of its corporate shares. Under these circum 

stances, a decision to cooperate in a timely manner is not 

one which can be readily made.

It should be recognized also that benefits to the 

Government are readily apparent by reason of its being 

voluntarily informed of the actual or potential infractions
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by the exporter. By receiving information of what has 

happened, the Government will certainly be in a position, if 

necessary, to bring the problem to the attention of the 

other members of the exporting community who might be in a 

similar position. It would also make the Government aware 

early on of any potential damage to the export control 

program. Further, the receipt of information by voluntary 

disclosure would conserve investigative resources which may 

then be dedicated to more serious and undetected viola 

tions. Thus, it is thought to be to both the exporter's and 

the Government's advantage to encourage voluntary dis 

closure- The absence of statutory and regulatory fiat, by 

the same token, certainly fails to encourage a voluntary 

cooperation with the Government and creates a reluctance on 

the part of exporters to make disclosures to the Department 

of Commerce for fear of incurring severe penalties.

We believe that such a program will work, based on the 

experience of the United States Customs Service with regard 

to its voluntary disclosure program. For a number of 

years, the Customs Service has had in effect a voluntary 

disclosure program which has resulted in numerous disclos 

ures by importers who have volunteered their past violations 

to Customs, Further, this program has fostered cooperation 

among the importing community and has served as a tool for 

the Customs Service to impress upon importers their obliga 

tions under the Customs Laws. This program has in general
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been highly successful and has been valuable to the Customs 

Service in implementing its enforcement program. Under the 

Customs procedures, an importer files a voluntary disclosure 

letter with the appropriate District Director o*: Customs who 

has jurisdiction over the entry of the imported merchandise. 

Customs reviews the submission to determine if it is in fact 

voluntary. If it is determined to be voluntary, the im 

porter will be given substantially reduced penalties. This 

is provided for in the applicable Customs statute as well as 

in implementing Customs regulations.

We understand that it is the policy of the Department 

of Commerce to grant reduced penalties where an exporter 

comes forward with a voluntary disclosure of past or present 

violations or infractions. This policy is that the disclos 

ure in itself will not entitle an exporter to any specific 

mitigation. Rather, a voluntary disclosure is merely one of 

the many factors which serve to mitigate a penalty. I 

believe all will agree that a voluntary disclosure by an 

exporter represents a mitigating factor when considering 

civil liabilities. However, the absence of statutory fiat 

and written procedures creates uncertainty and a reluctance 

on the part of exporters to make disclosures to the Depart 

ment of Commerce for fear of incurring the severe statutory 

penalties. A statutorily determined voluntary disclosure 

procedure certainly would encourage exporters to come forth 

to volunteer actual or potential violations with the prior 

knowledge that they will not be penalized more than the 

limited, specified maximum amount. Thus, we feel that a 

voluntary disclosure .policy should be incorporated in the 

new Export Administration Act.

Mr. Chairman, I thank you for this opportunity to 

appear before this subcommittee to discuss these matters. 

If there are any questions, I will be very pleased to 

attempt to answer them.
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Senator HEINZ. Mr. Hoffman, thank you.
Mr. Milosh, I'm going to—again because of time constraints— 

submit some questions to both of you in writing. We thank you for 
your testimony.

Mr. Milosh, you have certainly done quite a thorough job of re 
searching the many issues. I was very pleased to see you come for 
ward with so many specifics regarding the enforcement question 
which is one that we will probably continue to debate for many 
decades to come. We welcome your help in moving the debate for 
ward and hopefully we will be able to improve the system we've 
got.

We thank you both very much.
[Whereupon, at 12:45 p.m., the hearing was adjourned.]
[Additional material supplied for the record follows:]
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PREPARED STATEMENT OF 
THE AMERICAN MARITIME ASSOCIATION

BEFORE THE SUBCOMMITTEE ON
INTERNATIONAL FINANCE AND MONETARY POLICY 

COMMITTEE ON BANKING; HOUSING AND URBAN AFFAIRS 
U.S. SENATE

April 14, 1983

Mr. Chairman, the members of the American Maritime 

Association very much appreciate your providing us with the 

opportunity to express our views as your Subcommittee considers 

revisions to and reauthorization of the Export Administration 

Act of 1979.

At the outset, we wish to emphasize our support for 

your decision, as expressed in section 12 of your bill S. 397, 

to continue, in effect the existing restrictions on the export 

of Alaskan crude oil included in section 7(d) of the Export 

Administration Act of 1979. "-?e believe that preservation of 

the status quo will protect and oromote the national interest.

As we have done in the past, we will continue to support 

the efforts of the Congress to limit Executive discretion in 

authorizing exports of Alaskan crude oil. Quite clearly, 

any change in the present policy would have severe, adverse 

ramifications on the maritime industry, our Government's energy 

policy, our national security, our international trade relations, 

consumers' pocketbcoks, and workers' paychecks.
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The adverse effects of Alaskan crude oil exports would 

weigh most heavily on the U.S. merchant marine, in particular 

on independent shipping companies (.as opposed to the crude oil 

producing companies, which also operate their own tanker vessels) . 

We are deeply concerned that independent shipping companies 

could suffer revenue losses so great as to threaten the financial 

viability of many shipholding groups. We cannot understand 

why the Administration would seek to transfer business to 

foreign flag vessel operators at the expense of the domestic 

maritime industry.

The extent and the severity of the harm the maritime 

industry will suffer will depend in great measure on the 

volume of Alaskan crude oil exports and the velocity at which 

these exports increase. Obviously, the greater the volume 

and velocity, the more severe the harm.

Based on a private study that is being prepared for us 

by Robert R. Nathan Associates, Inc., we believe r.hat in the 

most likely scenario 300,000 b/d of Alaskan crude oil annually 

would be exported within five years were the present restrictions 

lifted. Every 100,000 b/d of exports translates into 700,000 

dead-weight tons (dwt) of tanker size capacity. Based on an 

export scenario of 300,000 b/d, more than a third of the ap 

proximately 70 tankers at present in the Alaskan crude oil trade 

would be displaced. Exports also would depress shipping rates 

for vessels still able f.o find business in the trade. Further
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losses would result from the spreading effect of declining 

rates on independent tankers in the domestic, non-Alaskan trade. 

We foresee revenue losses exceeding 5325 million a year to the 

domestic maritime industry. As noted earlier, these losses 

will be borne primarily by the independent companies (since 

the oil companies have the ability and incentive to keep their 

own tanker vessels operating) .

Decisions of thi.3 sort should not be made without careful 

reference to defense implications. Any reduction in the nation's 

tanker fleet would have a dangerous impact on our national 

security. Mr. Paul Thayer, the Deputy Secretary of Defense, 

in a letter dated March 28, 1983 (a copy of which is attached) 

has indicated that implementation of the Transportation Depart 

ment's Construction Differential Subsidy (CDS) Replacement 

proposal would have "the detrimental effect of accelerated 

small tanker retirements on our ability to resupply overseas 

forces in the event of war." He further indicated in that 

letter his concern that no actions be taken that would "greatly 

exacerbate an already dangerous trend toward small tanker 

extinction." The effect of the CDS Replacement proposal 

would be to vastly increase the supply of tankers, forcing the 

militarily important small tankers out of business. The export

of Alaskan crude oil, by decreasing demand for vessels, would 

have precisely the same effect.

The financial losses of crude oil carriers would be 

felt by workers within the maritime industry and in other
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sectors of the economy as well. The number of domestic nari- 

time jobs lost would depend upon the number and the size 

composition of the vessels idled due to Alaskan crude oil 

exports. Based on an export level of 300,000 b/d and the 

estimated idling of 25 vessels, we expect that approximately 

1,700 maritime workers would lose their jobs. Approximately 

6,000 to 7,000 workers engaged in the supply of intermediate 

goods and services to the shipping industry probably would 

lose their jobs as well. Alaskan crude oil exports would not 

create additional jobs or employment opportunities for these 

displaced workers.

In addition to independent shipholding groups and mari 

time and related employees, the federal government also would 

suffer financially by Alaskan crude oil exports. Loan guarantee 

defaults and increased unemployment, claims, and reduced income 

tax payments would affect the Treasury. The speculative gains 

from exports are unlikely to offset these losses.

The federal government at present has outstanding $1.5 

billion in Title XI loan guarantees for petroleum tankers. 

We estimate that approximately one-half of those loan guarantees 

would be at risk were Alaskan crude oil exports permitted. We 

can only make rough estimates at this point because the pro 

portion of Title XI loan guarantees at risk would depend upon 

the decisions of the affected shipping companies. Few could
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afford to continue carrying heavy mortgages on idle ships, 

particularly with there being little likelihood that these 

ships ever could again be used productively. Unfortunately, 

many vessels were constructed over the past decade for use 

sololy in the Alaskan crude oil trade and no practicable 

alternatives exist for these ships in either the domestic 

or international market under current conditions. Indeed., one 

million tons of older tonnage already has been laid up for 

want of business. Thus, we believe that it is reasonable 

to assume that the federal government might be forced to meet 

approximately $750 million in loan obligations.

The idling of vessels also would have a deleterious 

effect on the gross national product by decreased maritime 

activity, and in sectors of the economy that provide inter 

mediate goods and services for the maritime industry. For 

example, ship repair and building yards and their suppliers 

especially in the Northwest would feel the effect of Alaskan 

crude oil exports as shipping activity declined.

Notwithstanding the deleterious financial costs involved, 

the Reagan Administration nonetheless has proposed eliminating 

the present restrictions on the export of Alaskan crude oil 

embodied in section 7(d) of the Export Administration Act of 

1979. Although the Administration has been careful to argue 

that other statutes place restrictions on the President's 

authority to permit such exports, the Members of this Subcommittee
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are well aware that those statutory provisions contain signi 

ficantly lower threshold tests that must be met before the 

President can aathorize Alaskan crude oil exports. Moreover, 

the strength of those provisions is predicated on the continued 

existence of the present restrictions in section 7(d) . In 

effect, if the present restrictions in the Export Administration 

Act of 1979 are lifted, a relatively free hand will be granted 

for permitting such exports.

By seeking to alter the status quo, the Administration 

is directly challenging the long-standing efforts of Congress 

to protect and promote our national interest. The Members of 

this Subcommittee recognize the damage the Administration's 

proposal would inflict. We trust that the Congress, as it 

has wisely done on repeated occasions during the past decade, 

will once again exercise its constitutional prerogative to 

protect and promote the national interest by maintaining reason 

able restrictions on the export of Alaskan crude oil.

Again, Mr. Chairman, the members of the American Maritime 

Association appreciate this opportunity to come before your 

Subcommittee and hope that you will ?all upon us if we can 

be of further assistance to your Subcommittee.
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The Honorable Elizabeth Kanford Dole 
The Secretary of Transportation 
400 7th Street, S. W. 
Washington/ D. C. 20530

Dear Elizabeths

Cha purpose of this latter is to request that tha D 
of Transportation .not enact the Construction Differential" Suisidy 
(CDS) Keplacener.t proposal contained in your Notice of Proposed 

RulenzJcing (N??-".) , Fedaral Register (Voluns 48, No. 21, p. 4408, 
of 31 January 1333) .

Currently, CDS built tankars, as authorized by HA3AD 
can participate in Jor.es Act Trade only to a icaxiaun of six 
Months annually. It is my understanding the proposed rule 
would lift all restrictions on Jonss Act trading by CDS tankers 
whose subsidies had been reL-sbursed. The effect of this rule 
change would ba threefold: (1) scalier, militarily useful 
tanfcsr's would ba squeezed out of the donestic trade market ' 
by large tankers supported by the proposed rules; (2) our 
depressed shipbuilding industry, which has looked forward to 
the business created by the Fort and TanXer Safety Act of 1973, 
would fca deprived of tha anticipated work it so badly needs; 
and (3) a windfall profit would ba provided to a few major 
companies with CDS built tankers under charter.

Tha Navy's specific concern is tha detrimental effect of 
accelerated small tarjtar retirements on -our ability to resuoply 
overseas forces in tha event of war. Nearly half of our wartice 
shipping requirements, in tsras of tonnage to be shipped, rcust 
ba carried in tanXars between 6 and 60 thousand DWT, with coated 
tanks to permit carriage of refinsd product. Larger tankers, 
ths type supported by the proposed rulea, are of limited value 
for military deployment a-nd support purpcssa. As a result of 
the changes in petroleun product distribution systems, including 
shorter routes, greater usa of pipelines f and other inland 
surface nodes, the con^srcial requirement for smaller domestic 
oceangoing tinkers has b-aer. steadily reduced. Application of 
the technical provisions of the Fort and Tanker Safety .-.cfc will 
further accelerate tha retirenvants of these tinkers.

I faar that tha proposed ruling to sllovf large ti_-J<ers a 
greater share o£ domestic trade will greatly exacerbate an
already dangerous trend toward snuill tanXer extinction. I
h»v» askad ths Assistant Secretary of tha Navy, Shipbuilding and
Logistics to provide a more detailed explanation of our concerns.

your assistance in this matter is greatly appreciated.

Sincerely,
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I. INTRODUCTION

During the late 1970s, particularly during the early years of 
the Carter Administration, the executive branch imposed an 
unprecedented variety of restrictions on private commercial ex 
ports 1 in efforts to further particular goals of United States for 
eign policy. This linkage of American trade to political ends 
abroad strikingly altered the nature of American export con 
trols: the number of controls imposed for foreign policy pur 
poses increased markedly; the range of products and countries 
subject to restriction was significantly expanded; and most im 
portant of all, new, still poorly denned foreign policy objectives 
were asserted as the basis for curtailing exports.

The principal source of executive power2 during this period

1. This Article focuses on governmental controls regulating the export of 
normal industrial products and agricultural commodities by private firms. It 
considers only tangentially controls on the export of military arms, equipment, 
and services (administered by the Departments of State and Defense under 
the Arms Export Control Act of 1978, 22 U.S.C. §§2751-2794 (1976 & Supp. Ill 
1979)), nuclear material (administered by the Departments of State and En 
ergy and the Nuclear Regulatory Commission under the Atomic Energy Act of 
1954, 42 U.S.C. §§ 2011-2296 (1976), as amended by Nuclear Non-Proliferation Act 
of 1978, Pub. L. No. 95-242, 92 Stat. 120, 42 U.S.C. § 2155 (Supp. Ill 1979)), and 
other products subject to specialized control regimes.

Nor does this Article examine the many other forms of political control on 
international traae: import controls, blockades and other devices ,'o enforce 
trade restrictions, freezing or vesting of assets, restrictions on governmental ex 
port credits or other forms of public support for inte'rnational economic trans 
actions, interruption of private payments, discrimination in tariff treatment, 
and the like. See M. McDoucAL & P. FELJCIANO, LAW AND MINIMUM WORLD PUB 
LIC ORDER 30-32, 325-28 (1961). Although political trade controls may be em 
ployed singly or in combination, unilalerally or multilaterally, and for a 
multitude of ends, this Article focuses on unilateral export controls used to fur 
ther national foreign policy goals. Even in the context of total or partial trade 
embargoes, the export control element is singled out. Such a focus is in some 
ways overly restrictive, but it is justified by the following considerations:

(1) The United States, particularly during the 1970s, has oi'ten im- 
posed unilateral foreign policy export controls not in combination with 
other trade controls;
(2) the particular considerations relevant to the appropriateness of 
export controls must be examined separately, even when export con 
trols are used in conjunction with other forms of trade control; and
(3) most American export controls are imposed Uiider ; statute that 
does not authorize other forms of controls—a statute that was 
amended in 1979 with a particular view to reforming its treatment of 
foreign policy export controls.

Of course, many of the observations made here as to export controls are
equally applicable, either directly or by analogy, to other types of political trade
control.

2. Controls on ordinary commercial exports were alsr in force during the
1970s under two other pieces of legislation: the United Nations Participation
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was the Export Administration Act of 1969 (EAA '69),3 which

Act of 1945, § 5, 22 U.S.C. § 287c (1976), and the Trading with the Enemy Act of 
1917 (TWEA), § 5(h), 50 U.S.C. app. § 5(b) (1976 & Supp. Ill 1979).

Section 5 of the United Nations Participation Act of 1945, 22 U.S.C. § 287c 
(1976), empowers the President to act "to the extent necessary" to apply eco 
nomic sanctions mandated by the United Nations Security Council under Arti 
cle 41 of the United Nations Charter. See U.N. CHARTER art. 4)

The Security Council may call for economic sanctions pursuant to Article 
41 after first determining that a threat to the peace exists or that a breach of 
the peace or an act of aggression has occurred. See id. at arts. 39, 41. Member 
nations are obligated under the Chatter to impose sanctions so approved. Non- 
mandatory sanctions may also be called for by the Security Council and the 
General Assembly. See id. at art. 10. The Security Council has been able to 
use Article 41 sanctions only sparingly; its failure to invoke the sanctions 
against Iran that the United States had requested following the seizure of the 
American Embassy in Teheran illustrates the limits of the procedure. See 
Nossiter, Moscow Vetoes Plan to Impose Penalty on Iran, N.Y. Times, Jan. 14, 
1980, at 1, col. 5. If mandatory sanctions are imposed by the Council, the Presi 
dent may under the Act "investigate, regulate or prohibit, in whole or part, eco 
nomic relations or (any] means of communication" between the United States 
and anv foreign country, its nationals, or other persons in its territory. 22 
U.S.C. §287c(a) (1976).

Two economic sanctions imposed under Article 41 will be referred to 
herein. The first and most extensive use of Article 41 was against Rhodesia. 
(For convenience, the name "Rhodtsia" will be used throughout, although 
when ^liictions were imposed, the colonial name "Southern Rhodesia" was 
generally used; following the internal settlement of 1978, "Zimbabwe-Rhodesia" 
was temporarily adopted; in latt .379, the nation briefly resumed colonial status 
and was again called "Southern Rhodesia"; and since full independence, the 
nation is called "Zimbabwe.") Voluntary sanctions were called for in 1965. 20 
U.N. SCOR 8-9, U.N. Doc. S/RES/217 fl965). Mandatory sanctions were im 
posed in 1966. S.C. Res. 217, 21 U.N. SCOR, Resolutions and Decisions of the 
Security Council, U.N. Doc. S/RES/232, S/INF/20 Rev. ! (1966). Ultimately, a 
total embargo was imposed; the policy of the Commerce Department was to 
prohibit all exports but for humanitarian items. Sanctions were terminated by 
the United States in December 1979, if.xer. Order No. 12,183, 44 Fed. Reg. 74,787 
(1979), reprinted in 22 U.S.C. § 287c app., at 478 (Supp. Ill 1979), and by the Se 
curity Council scon afterward. N.Y. Times, Dec. 27, 1979, at 8, col. 4. The second 
sanction discussed was imposed in 1977 when the Security Council called for 
an embargo on shipments of arms, munitions, military equipment, and material 
for their manufacture and maintenance to South Africa. S.C. Res. 418, 32 U.N. 
SCOR 1, Resolutions and Decisions of the Security Council 1G77 at 5, U.N. Doc. 
S/RES/418, S/INF/33 (1977). This sanction followed a call for a voluntary arms 
embargo in 1963. S.C. rtes. 181, 18 U.N. SCOR, Resolutions and Decisions of the 
Security Council 1963 at 7, U.N. Doc. S/RES/181, S/INF/18/Rev. 1 (1963), with 
which the United States had complied. 15 C.F.R., §,385.4(a)<] j (1980). ,'

Section 5(b) of the TWEA, 50 U.S.C. app. § 5(b) (1976 & Supp. Ill 1979), 
grants extraordinary powers to Ihe President to control trade, payments, and 
other economic transactions. Originally applicable only in wartime, the Act 
was amended in 1933 to make these powers available to the President w.ien- 
ever he declared a national emergency. Act of Mar. 9. 1933, ch. 1, § 2, 48 Stat. 1. 
Four national emergencies—one declared in 1933, another in 1950—remained in 
effect as of 1976, See SKNATK SPECIAL COMM. ON NATIONAL EMKRGKNCIKS ANO 
DKLKGATED EMERGENCY POWERS, NATIONAL EMERGENCIES AND DELEGATED 
EMERGENCY POWERS, S. REP. No. 94-922, 94th Cong., 2d Sess. 3 (1976).

Three sets of political trade controls imposed under the TWEA during the 
Innu period of official national emergency also were in effect in 1976. (1) The
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delegated to the President the authority to prohibit or curtail 
exports for the purposes set forth in the Act.4 The furtherance 
of United States foreign policy had always been one of the pur 
poses specified by EAA '69, s but by the late 1970s Congress arid 
the President had given the term "foreign policy" new content

Foreign Assets Control Regulations (FACR), 31 C.F.R. §§ 500.101-500.809 (1980), 
first adopted during the Korean conflict, impose an almost total embargo or, 
North Korea, Vietnam, and Cambodia. The People's Republic of China was em 
bargoed under the FACR from 1950 to 1971. See 'X Fed. Reg. 8,584, 11,441 (1971).
(2) The Cuban Assets Control Regjlations, 31 C.F.R. §§515.101-515.809 (1980), 
impose a less complete embargo on trade and financial transactions with Cuba.
(3) The Transaction Control Regulations, id. at §§ 505.101-505.60, prohibit trade 
and payment transactions involving strategic materials, arms, or nuclear mate 
rial between any United States person (including any controlled foreign corpo 
ration) acting abroad and the Soviet Union, other ComrriL;nist nat'ins 
(excluding Yugoslavia and Cuba), and the nations embargoed under the FACR.

Under all three sets of controls, regulated transactions can be licensed by 
the Treasury Department, id. at §§ 500.201, .204, 505.30, J15.333, but all three rely 
upon the Commerce Department to license exports from the United States. Id. 
at §§ 500.533, 505.30, 515.533. Treasury's involvement, then, is usually limited to 
non-United States origin exports by controlled foreign subsidiaries. See gener 
ally Herman & Garson, United Sta'es Export Controls—Past, Present, and Fu 
ture, 67 COLUM. L. REV. 791, 808-09 (1967).

The National Emergencies Act of 1976, Pub. L. No. 94-412, §§ 101-501, 90 Stat. 
1255 (codified at 50 U.S.C. §§ 1601-1651 (1976 & Supp. Ill 1979)), terminated all 
powers held by the President as a result of any prior declaration of national 
emergency, 50 U.S.C. § 1601 (1976), and prescribed conditions for future decla 
rations and actions thereunder. Id. at §§ 1621-1641. The TWEA was excepted 
from this termination provision, id. at § 1651, but in 1977 was amended to limit 
its applicability to periods of declared war. See Act of Dec. 28, 1977, Pub. L. No. 
95-223. tit. I, 91 Stat. 1625. The existing regulations under the Act could con 
tinue in effect until September 1978, and thereafter if extended by the Presi 
dent in the national interest for successive one-year periods. Act of Dec. 28, 
1977. Pub. L. No. 95-223, § 101(a)-(c), 91 Stat. 1625. The regulations have been 
extended three times. Memorandum of Sept. 8, 1978, 3 C.F.R. 309 (1979); Memo 
randum of Sept. 12, 1979, 3 C.F.R. 490 (19oO) ; Memorandum of Sept. 8, 1980, 45 
Fed. Reg. 59,549 (1980).

When Congress amended the TWEA in 1977, it simultaneously enacted the 
International Emergency Economic Powers Act (IEEPA), Pub. L. No. 95-223, 
§§201-. .. tit. II, 91 Stat. 1626 (1977) (codified at 50 U.S.C. app. §§1701-1706 
(Supp. Ill 1979)). The IEEPA delegates to the President powers similar to 
those contained ir, TWEA to be used during declared national emergencies 
short of declared war, but imposes certain restraints on their exercise. The re 
straints of the National Emergencies Act also continue to apply to declarations 
under IEEPA. 50 U.S.C. §§ 1621(b), 1701-1703 (Supp. Ill 1979).

3. Pub. L. No. 91-184, 83 Stat. 841, as amended by Act of Dec. 28, 1977, Pub. 
L. No. 95-223, tit. Ill, 91 Stat. 1625; Export Administration Amendments of 1977, 
Pub. L. No. 95-52, 91 Stat. 235; Export Administration Amendments of 1974, Pub. 
L. No. 93-500, 88 Stat. 1552; Equal Export Opportunity Act, Pub. L. No. ?2-412, 86 
Stat. 644 (1972) (expired 1979). EAA '69 was in effect from the end of 1969 until 
September 30, 1979. It replaced the Export Control Act of 1949, ch. 11, 63 Stat. 7 
(expired 1969).

4. EAA '69, Pub. L. No. 91-184, §4(b). 83 Stat. 841 (codified at 50 U.S.C. 
app. §2403(b)(l) (1976)) (expired 1979).

5. See id. at §3(2)(b), 50 U.S.C. app. § 2402(2) (B).
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and scope. In 1974 and 1977, two provisions incorporating re 
cently established foreign policy goals were added to the Act: 
the first approved the use of export controls to combat restric 
tions imposed by other nations on access to raw materials and 
other supplies-,6 the second authorized the use of controls to 
discourage other nations from assisting international ter 
rorists.7 Another major objective of American foreign policy, 
though never reflected in an amendment to the Act, began to 
emerge at the same time—the promotion of respect abroad for 
internationally recognized human rights.8 The pursuit of these 
goals in the late 1970s changed the character of American ex 
port controls.

Ironically, the growth of political export controls occurred 
while Congress and the executive branch were vigorously seek 
ing to encourage American exports to cope with a large, persis 
tent United States trade deficit. That growth also coincided 
with the onset of a widespread realization that the United 
States could no longer, by curtailing its exports, unilaterally 
prevent foreign nations from obtaining most sophisticated 
products and technologies.9

Such ironies led many to question the growing American 
reliance on foreign policy export controls. As the expiration 
date of EAA '69 approached, new legislation was introduced 
and extensive congressional hearings were held. 10 This activity 
culminated in the Export Administration Act of 1979 (EAA 
'79),u which attempts to restrict presidential authority to insti-

6. Export Administration Amendments of 1974, Pub. L. No. 93-500, § 11, 38 
Stat. 1552 (expired 1979). See text accompanying notes 123-40 infra.

7. Act of Dec. 28, 1977, Pub. L. No. 95-223, § 301 (a), 91 Stat. 1625 (expired 
1979). See text accompanying notes 1*1-69 infra.

8. See text accompanying notes 170-200 infra.
9. See text accompanying notes 356-414 infra.

10. The principal bills were introduced by Senator Adlai Stevenson III in 
the Senate (S. 737, 96th Cong., 1st Sess. (1979)), by Representative Jonathan 
Bingham in the House (H.R. 2539, 96th Cong., 1st Scss. (1979)), and by the 
Carter Administration (S. 977, H.R. 3652, 96th Cong., 1st Sess. (1979)). Other 
bills introduced in the House during the first session of the 96th Congress in 
cluded H.R. 2344 and H.R. 3301 (Rep. McKinney), H.R. 3154 (Rep. Gibbons), and 
H.R. 3216 (Rep. Wolff). The House adopted HR. 4034, a bill incorporating 
changes made in committee; the Senate adopted S. 737; and a conference com 
mittee resolved the differences between the House and Senate proposals. See 
generally H.R. CONF. REP. No. 96-482, 96th Cong. [hereinafter cited as H.R. 
CONF. REP. No. 96-482], 1st Sess.. reprinted in (1979) U.S. CODE CONG. & AD. 
NEWS 1180.

11. Pub. L. No. 96-72, 93 Stat. 503 (codified at 50 U.S.C. app. §§ 2401-2420 
(Supp. HI 1979)). See generally Note, Reconciliation of Conflicting Goals in the 
Export Administration Act of 1979—A Delicate Balance, 12 L. & POL'Y INT'L 
Bus. 415 (1980).
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tute political export controls. As the 1980s began, however, for 
eign policy controls continued to flourish despite the restraints 
imposed by the complex provisions of EAA '79.

Part II of this Article describes the United States export 
control system as it operated under EAA '69 12 and, in most re 
spects, as it operates today. Part III reviews the growth of the 
new policies pursued by means of export controls during the 
1970s and briefly describes several important controls imposed 
in 1977 and 1978 that are used as examples in the remainder of 
the Article. Part IV critically analyzes the rationales for the 
use of export controls to further foreign policy and suggests 
that controls are appropriate in relatively few situations. Part 
V considers the foreign policy provisions of EAA '79 in light of 
this analysis. Part VI concludes the Article with recommenda 
tions for further limiting the use of foreign policy export con 
trols.

II. THE EXPORT CONTROL SYSTEM

EAA '69 delegated to the President the power to prohibit, 
curtail, and otherwise regulate the export of "any articles, 
materials or supplies, including technical data or any other in 
formation, subject to the jurisdiction of the United States or ex 
ported by any person subject to the jurisdiction of the United 
States," regardless of destination. 13 This power, however, could 
only be exercised to effectuate the policies set forth in the 
Act. 14 Thus the congressional declarations of policy in section 3 
of EAA '69 15 were crucial in defining the scope of executive

12. An initial description of the export control system as it operated under 
EAA '69 permits a clearer presentation of the growth of new policies under that 
act and facilitates an understanding of the changes brought about by EAA '79. 
The general outlines of the system are unchanged by EAA '79, although the 
more important changes effected by EAA '79 will be noted

13. EAA '69, Pub. L. No. 91-184, § 4(b), 83 Stat. 841 (codified at 50 U.S.C. 
app. §2403(b)(l) (1976)) (expired 1979). The language relating to jurisdiction 
was expanded in 1977. Act of Dec. 28, 1977, Pub. L. No. 95-213, § 301, 91 Stat. 1625 
(expired 1979), Presidential authority extends to financing, transportation, and 
servicing of exports, and to any person participating in an export transaction. 
EAA '69, Pub. L. No. 91-184, § 4(b), 83 Stat. 841 (codified at 50 U.S.C. app. 
§2403(b)(l) (1976)) (expired 1979); EAA '79, § 15, 50 U.S.C. app. § 2414 (Supp. 
Ill 1979).

EAA '79 covers exports of "goods" and "technology," §§ 5(a)(l), 6(a)(l), 50 
U.S.C. app. §§ 2404, 2405, which for present purposes are substantially 
equivalent to the "articles, materials, or supplies" formerly described. See id. 
at § 16(3)-(4), 50 U.S.C. app. §2415.

14. EAA '69, Pub. L. No. 91-184, § 4(b), 83 Stat. 841 (codified at 50 U.S.C. 
app. §2403(b)(l) (1976)) (expired 1979).

15. Id. at § 3 (codified at 50 U.S.C. app. § 2402 (1976 & Supp. I 1977)).
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power.

A. POLICIES

Section 3 expressed inherently conflicting policies. On the 
one hand, it stated that the policy of the United States was to 
"encourage" trade with all countries with which the United 
States had diplomatic or trading relations 16 and to use the eco 
nomic resources and trade potential of the United States "to 
further the sound growth and stability of its economy." 17 On 
the other hand, section 3 asserted three broad policies that jus 
tified restrictions on exports.

First, EAA '69 declared it was the policy of the United 
States to use export controls "to the extent necessary to exer 
cise the necessary vigilance over exports from the standpoint of 
their significance to the national security of the United 
States." 18 "National security controls" were intended to restrict 
exports that would make a "significant contribution to the mili 
tary potential of any other nation or nations which would prove 
detrimental to the national security of the United States." 19 
With exports of arms and purely military equipment controlled 
under separate statutory authority,20 national security controls 
under EAA '69 were directed at products and technologies pri 
marily civilian in nature but with potential military applica 
tions: so-called "dual-use" items.21 National security controls

16. The policy contained an exception for cases in which the President de 
termined trade to be "against the national interest." Id. at §3(1)(A) (codified 
at 50 U.S.C. app. § 2402(a)(A)).

17. Id. at § 3(4, (codified at 50 U.S.C. app. § 2402(4)).
18. /d.at §3(2)(C) (codified at 50 U.S.C. app. § 2402(2)(C)).
19. Id. at § 3(1) (codified at 50 U.S.C. app. § 2402(1)(B)). Even prior to the 

adoption of EAA '69, in March 1948, controls were imposed on exports to Eu 
rope to keep goods with military uses out of the hands of the Soviet Bloc. See 
SECRETARY OF COMMERCE, EXPORT CONTROL AND ALLOCATION POWERS, FOURTH 
QUARTERLY REPORT 2, 4 (1948); SECRETARY OF COMMERCE, EXPORT CONTKOL AND 
ALLOCATION POWERS, THIRD QUARTERLY REPORT TO CONGRESS 14-15 (1948) 
[hereinafter cited as THIRD QUARTERLY REPORT).

20. Arms Export Control Act of 1968, 22 U.S.C. §§ 2751-2794 (1976 & Supp. Ill 
1979).

21. See Extension and Revision of the Export Administration Act of 1969— 
Part I: Hearings on H.R. 2344 Before the Subcomm. on International Economic 
Policy and Trade of the House Comm. on foreign Affairs, 96th Cong., 1st Sess. 
89 (1979) (statement of Stanley Marcuss, Sr. Deputy Ass't Secretary of Com 
merce for Industry and Trade) [hereinafter cited as House EAA Hearings Part 
I}. During the Cold War period and through the 19fiOs, controls were applied to 
a wider range of goods. See text accompanying notes 86-91 infra. For most of 
the years when EEA '69 was in effect, however, national security export con 
trols were understood to be primarily concerned with dual-use items. The term 
"national security export controls" is used in this sense throughout the Article.
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were intended to restrict dual-use exports to the Communist 
n:":ions—the only nations considered threats to United States 
national security—but fear that exports to other countries 
might I di\ 'ited to Communist destinations meant that con 
trols on most items restricted their export to all destinations.22 
National security controls under EAA '79 are substantially sim 
ilar in purpose and scope.23

Second, EAA '69 stated a national policy of using export 
controls "to the extent necessary to protect the domestic econ 
omy from the excessive drain of scarce materials and to reduce 
the serious inflationary impact of foreign demand."24 "Short 
supply controls" were imposed on many commodities in the 
years immediately following the Second World War and during 
the Korean War but otherwise have been used infrequently.25

Finally, EAA '69 declared that it was United States policy 
to use export controls ''to the extent necessary to further signif 
icantly the foreign policy of the United States and to fulfill its 
•nternational responsibilities."26

By the mid-1970s, leaving aside the embargoes under TWEA, see note 2 supra, 
national security controls constituted the bulk of United States export controls.

22. A 197!) report from the President to Congress, required by a 1977 
amendment to EAA '69, concluded that only the Communist nations (except 
Yugoslavia) were subject to export controls for national security reasons be 
cause no other nations posed an immediate national security threat. National 
security controls were said to extend to other nations when necessary to avoid 
diversion of exported goods to the Communist nations. See House EAA Hear 
ings Part I, supra note 21, at 646 (statement of William Root, Director, Office of 
East-West Trade, Department of State). This has been a longstanding orienta 
tion of the controls. See, e.g., SECRETARY OF COMMERCE, EXPORT CONTROL AND 
ALLOCATION POWKRS, ELEVENTH QUARTERLY REPORT TO CONGRESS 1 (1950) 
[hereinafter cited as ELEVENTH QUARTERLY REPORT],

23. EAA '79, §§3(2) (A), 5, 50 U.S.C. app. §§ 2402(2) (A), 2404. See text ac 
companying notes 707-94 infra.

24. EAA '69, Pub. L. No. 91-184, § 3(2) (A), 83 Stat. 841 (codified at 50 U.S.C. 
app. § 2402(2)(A) (1976)) (expired 1979).

25. Herman & Garson, supra note 2. at 830. See SECRETARY OF COMMKRCE, 
EXPORT CONTROL, SEVENTEENTH QUARTERLY REPORT TO CONGRESS 1 (1951); 
SECRETARY OF COMMERCE, FIRST QUARTERLY REPORT UNDER SECOND DECONTROL 
ACT OF 1947, at 1 (1947) (hereinafter cited as FIRST QUARTERLY REPORT). Short 
supply cqn,trol authority is continued by EAA '79, which also mandates controls 
on exports of crude oil, certain petroleum products, and red cedar logs. EAA 
'79, §§3(2)(C), 7(d)-(f), 7(i), 50 U.S.C. app. §§ 2402(2)(C), 2406 (Supp. Ill 1979).

26. EAA '69, Pub. L. No. 91-184, § 3(2)(B), 83 Stat. 841 (codified at 50 U.S.C. 
app. § 2402(2)(B) (1976)) (expired 1979). Foreign policy also figured in the Ex 
port Control Act of 1949, ch. 11, §2, 63 Stat. 7, and before that in the Second 
Decontrol Act of 1947, ch. 248, 61 Stat. 321, which extended certain production 
and allocation controls beyond the end of World War II. In the Second Decon 
trol Act, however, foreign policy was used in an affirmative sense: controls on 
production ana distribution were justified so that the United States could fulfill 
its economic commitments abroad, principally Marshall Plan aid to Western



945

748 MINNESOTA LAW REVIEW [Vol. 65:739

These three policies have been stated in almost identical 
form since the adoption of general peacetime export control 
legislation in 1949.27 Congress has legislated some subtle 
changes in emphasis,28 added subsidiary policies from time to 
time,29 and made the Export Administration Act the site of the 
legislative provisions governing compliance with the Arab 
League boycott of Israel and other boycotts of friendly na 
tions.30 Since 1949, however, the President's power to control 
exports for national security, short supply, and foreign policy 
purposes has remained generally constant and, particularly in 
the case of foreign policy controls, largely unrestricted.

B. ADMINISTRATION

Since 1945, presidential "power, authority, and discretion" 
over export controls has been largely delegated to the Depart 
ment of Commerce,31 where most control and licensing deci-

Europe. See FIRST QUARTERLY REPORT, supra note 25, at 1-2. See generally 
Note, Export Controls, 58 YALE L. J. 1325 (1949).

27. Export Control Act of 1949, ch. 11, § 2, 63 Stat. 7 (expired 1969).
28. See, e.g.. EAA '69, Pub. L. No. 91-184, § 3(2)(B), 83 Stat. 841 (codified at 

50 U.S.C. app. § 2402(2) (B) (1976)) ( expired 1979) (export controls were only to 
be used to further "significantly" United States foreign policy).

29. See, e.g., Equal Export Opportunity Act, Pub. L. No. 92-412. tit. 1, § 103, 
86 Stat. 644 (1972) (codified at 50 U.S.C. app. § 2402(6) (1976 & Supp. Ill 1979)) 
(expired 1979) (items subject to controls should be reviewed by appropriate 
government agencies and experts from private industry).

30. The first antiboycott legislation was adopted in 1965. Act of June 30, 
1965, Pub. L. No. 89-63, § 3(a), 79 Stat. 209 (expired 1969)). This legislation de 
clared that it was United States policy to oppose boycotts directed against 
friendly nations and to "encourage and request" American exporters to take no 
action in support of such boycotts. See id. The Export Control Act expired on 
December 31, 1969, at which time EAA '69 took effect. The antiboycott policy, 
reenacted by EAA '69, Pub. L. No. 91-184, §3(5), 83 Stat. 841 (codified at 50 
U.S.C. § 2402(5) (1976)) (expired 1979), was strengthened by the Export Admin 
istration Amendments of 1977 to state that it was United States policy "to en 
courage and, in specified cases, to require" American exporters to refuse to 
participate in such boycotts. Pub. L. No. 95-52, § 202, 91 Stat. 235 (amending 50 
U.S.C. app. §2402(5) (1976)) (expired 1979). Detailed antiboycott rules were 
added to the Act. Id. at §201 (a). The same policy and rules are included in 
EAA '79. See EAA '79, §§ 3(5), 8, 50 U.S.C. app. §§ 2402, 2407 (Supp. Ill 1979).

31. German & Garson, supra note 2, at 805. Both EAA '69, Pub. L. No. 91- 
184, §4(e), 83 Stat. 841 (codified at 50 U.S.C. app. § 2403(e) (1976)) (expired 
1979), and the Export Control Act of 1949, ch. 11, §3(b), 63 Stat. 7 (expired 
1969), authorized such redelegation. The last delegation under EAA '69 was 
Exec. Order No. 12,002, 42 Fed. Reg. 35,623 (1977), which granted most export 
control authority to the Secretary of Commerce with the power of successive 
delegation. Exec. Order No. 12,214, 45 Fed. Reg. 29,783 (1980), revises the 
scheme of delegation in light of EAA '79.

EAA '79 also permits presidential redelegation, with important exceptions. 
Certain presidential powers may not be delegated. EAA '79, §§ 4(e), 50 U.S.C. 
app. § 2403 (Supp. Ill 1979). The roles of the Secretaries of Commerce, State,
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sions have been nude by a group of regulators now called the 
Office of Export Administration (OEA).32 The OEA and its 
predecessor agencies have been able to operate with an unusu 
ally free hand because virtually all export control functions 
have been exempted from the Administrative Procedure Act.33 
The administrative hearings, rulemaking procedures, and judi 
cial review that operate as a check on most other executive 
agencies have not restricted the activities of the Department of 
Commerce, which continues to operate free of these con 
straints under EAA '79.34 Nonetheless, criminal, civil, and ad 
ministrative penalties can be imposed for violations of the 
regulations, orders, or licenses issued by the OEA,35 as well as 
for violations of the statute itself.

and Defense are to a large degree mandated. See id. at §§ 5(a), 6(a), 15, 50 
U.S.C. app. §§ 2404, 2405, 2414. Finally, authority may only be delegated to an 
official of a department or agency whose head is appointed by the President 
with the advice and consent of the Senate. See id. at § 4(e), 50 U.S.C. app. 
§ 2403. This limitation was intended to restrict the role of the National Security 
Council (NSC) in export controls, largely because of NSC refusal to share in 
formation with Congress. See generally S. REP. No. 96-169, 96th Cong., 1st Sess. 
15 [hereinafter cited as S. REP. No. 96-169], reprinted in [1979) U.S. CODE CONG. 
& AD. NEWS 1147, 1162. The effort to limit the role of the NSC appears to have 
been less than successful. For example, the review of export licenses and con 
trol policy 'oward the U.S.S.R. (undertaken in January, 1980) following the So 
viet invasion of Afghanistan was carried out under the direction of the NSC. 
See U.S. EXPORT WEEKLY (BNA) No. 289, A-ft (Jan. 8, 1980). A government 
source stated that the role of the Commerce Department in the review was 
minimal, and that the change in actual authority of the NSC amounted to the 
"emasculation" of the Commerce Department. Id., No. 291, A-l (Jan. 22, 1980). 
The role of the NSC has become a serious political and legal issue. See gener 
ally Comment, The Constitutional and Legal Position of the National Security 
Adviser and Deputy Adviser, 74 AM. J. INT'I. L. 634 (1980).

32. See UNITED STATES COMPTROLLER GENERAL, REPORT TO CONGRESS: AD 
MINISTRATION of U.S. EXPORT LICENSING SHOULD BE CONSOLIDATED TO BE MORE 
RESPONSIVE TO INDUSTRY 3-4 (1978) [hereinafter cited as COMPTROLLER GEN 
ERAL REPORT 1978]i Note, Export Licensing: Uncoordinated Tirade Repression, 
9 GA. J. INT'L & COMP. L, 333, 341-42, 347-50 (1979). The OEA is required in many 
cases to consult with other agencies, notably the Departments of Defense, 
State, and Energy, on licensing applications; usually unanimous consent of 
these agencies is required in such cases. See Note, supra, at 341-42. EAA '79 
mandates the roles of Defense and State more explicitly than prior legislation 
and provides that Commerce is to have primary responsibility for licensing de 
cisions. EAA '79, §§ 5(a)(l), 6(a)(l), 10, 50 U.S.C. app. §§ 2404(a)(l), 2405(a)(l), 
2409 (Supp. m 1979).

33. EAA '69, Pub. L No. 91-184, § 8, 83 Stat. 841 (codified at 50 U.S.C. app. 
§ 2407 (1976)) (expired 1979). See the Export Control Act of 1949, ch. 11, § 7, 63 
Stat. 7 (expired 1969).

34. EAA '79, § 13, 50 U.S.C. app. § 2412 (Supp. HI 1979). The Act requires 
the Secretary of Commerce to establish an administrative appeal procedure. 
Id. at § 10(j), 50 U.S C. app. § 2409.

35. EAA '79, § 11, 50 U.S.C. app. § 2410 (Supp. Ill 1979); EAA '69, Pub. L. No. 
91-184, § 6, 83 Stat. 841, ay amended by Act of Dec. :?8, 1977, Pub. L. No. 95-223, tit. 
HI, § 301 (b) (2), 91 Stat. 1629; Export Administration Amendments of 1977, Pub.
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EAA '69 did seek to impose some procedural restraints on 
the Executive by calling for periodic reports to Congress and 
consultation with American exporters and other nations.36 The 
statute also attempted to provide "an element of due process"37 
for exporters by, for example, setting time limits for OEA ac 
tion on license applications, requiring that exporters be al 
lowed to respond to questions raised about their applications in 
difficult cases, and mandating that applicants be informed of 
the statutory basis for denial of their applications.38 Even the 
authors of these procedural safeguards, however, intended 
them to hold the Executive accountable only "to some minimal 
degree."39 The adequacy of the safeguards was severely criti 
cized,40 and additional procedural requirements were included 
in EAA '79.4i

C. LICENSING
1. Types of L icenses

Operational details of the export control system are set out 
in the Export Administration Regulations (Regulations) of the 
Commerce Department.*2 The scheme of the system is to pro 
hibit, with few exceptions, all exports from the United States to 
any destination unless licensed by the OEA.43 This approach is

L. No. 95-52, tit. I, §§ 103(d), 112, tit. II, § 203(a), 91 Stat. 237 (codified at 50 U.S.C. 
app. § 2405 (1976 & Supp. I 1977)) (expired 1979).

36. EAA '69, Pub. L. No. 91-184, § 10, 83 Stat. 841, as amended by Export Ad 
ministration Amendments of 1977, Pub. L. No. 95-52, §§ 116(a), (b)(2), 91 Stat. 
243; Export Administration Amendments of 1974, Pub. L. No. 93-500, §3(b), 88 
Stat. 1552 (codified at 50 U.S.C. app. § 2409 (1976 & Supp. I 1977)) (expired 1979) 
(requiring periodic reports). See also EAA '69, at § 3(3) (codifled at 50 U.S.C. 
app. § 2402(3)) ; EAA '69, at § 5 (codified at 50 U.S.C. app. § 2404(c)) (requiring 
consultation). Consultation and reporting requirements of EAA ".9 are dis 
cussed at text accompanying notes 765-75 infra.

37. H.R. REP. No. 95-190, 95th Cong., 1st Sess. 13 [hereinafter cited as H.R. 
REP. No. 95-190], reprinted in [1977] U.S. CODE CONG. & AD. NEWS 362, 374.

38. Export Administration Amendments of 1974, Pub. L. No. 93-500, § 5(a), 
88 Stat. 1552, as amended by Export Administration Amendments of 1977, Pub. 
L. No. 95-52, § 107, 91 Stat. 243 (codified at 50 U.S.C. app. § 2403(g) (1976 & Supp. 
I 1977) (expired 1979).

39. H.R. REP. No. 95-190, supra note 37, at 13.
40. See, e.g., COMPTROLLER GENERAL REPORT 1978, supra note 32 at 1; Note, 

supra note 32, at 353-55.
41. See EAA '79, §§ 5, 6, 50 U.S.C. app. §§ 2404, 2405 (Supp. Ill 1979).
42. The Regulations, published by the Department of Commerce in 

looseleaf form, are also published in the Federal Register as issued and are 
codified at 15 C.F.R. |§ 368-399 (1980). See generally Herman & Garson, supra 
note 2, at 313-34.

43. See 15 C.F.R. § 370.3(a) (1980). The principal exceptions are: (1) most 
exports to Canada for consumption there, id. at § 370.3(a)(l) ; (2) certain ex 
ports to the United States armed forces, id. at § 370.3(a)(2) ; (3) exports regu-
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not as burdensome as it might first appear. The bulk of Ameri 
can exports leave the country under one of several "general 
licenses," which are OEA regulations of general applicability 
that permit the export of certain types of goods and informa 
tion to certain destinations without any specific authorization 
for individual transactions and without the issuance of any au 
thorizing documents.44 Even under a general license, however, 
an exporter must file a "Shipper's Export Declaration" at the 
port of exit or place of mailing,45 giving certain information 
about the transaction (partly for statistical and partly for con 
trol purposes), and an exporter may also be required to place 
warnings against diversion of the goods from their original des 
tination on its bill of lading and commercial invoice. 441 Further, 
an exporter may not without authorization transfer its bill of 
lading, Shipper's Export Declaration, or any other "export con 
trol document"47 to any person except as necessary to com 
plete the originally contemplated transaction or in connection 
with certain commercial liens.48

When the executive branch determines that stricter control 
over a particular class of exports is necessary for reasons of na 
tional security, foreign policy, or short supply, the specific prior 
approval of OEA for individual transactions within that class 
may be -.eqaired. A license of this sort, covering a particular 
transaction and embodied in a particularized document issued 
upon application, is known as a "validated license."49 Gener 
ally, the term "imposition of export controls" and similar 
phrases refer to the adoption of a validated license requirement 
for a certain class of export transactions.50 This Article will fol 
low that usage, but doing so should not obscure the fact that

lated by another United States agency, id, at § 370.3(a)(3); and (4) exports to 
territories, dependencies, and possessions of the United States. Id, at § 370.4.

44. 15 C.F.R. § 370.2 (1980). By far the most important is General License 
G-DEST, which authorizes the export of any commodity listed on the Commod 
ity Control List (CCL) to any destination for which the CCL does not require a 
validated license. Id. at § 371.3. See text accompanying notes 69-72 infra.

45. 15 C.F.R. §371.2(a) (1980).
46. Id. at § 386.6(a). "Destination control statements" are required for 

every export under a validated license. Id. at § 386.6(a)(l)(i).
47. Id. at§387.9(a)(l)(i).
48. Id. at§387.9(b)(l).
49. Id. at §372.2(a).
50. EAA '79 continues the use of general and validated licenses and also 

provides for a "qualified general license"—issued only upon application but au 
thorizing multiple exports—and other types of licenses. See generally EAA '79, 
§4(a)(2), 50 U.S.C. app. §2403(a)(2) (Supp. Ill 1979). See also 45 Ferl Reg. 
45,894 (1980) (regulations governing use of qualified general license).
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under the Regulations all exports are subject to some degree of 
control.

A validated license authorizes a specific export transaction: 
the export of specific goods (or information) to a specific buyer 
in a specific country for a specific end use.51 The applicant 
must specify each of these factors in the license application 
and be prepared to substantiate them with documentary evi 
dence;52 in particular, an applicant must usually include not 
only its own statement of the contemplated end use of the ex 
port, but also that of the ultimate purchaser.53 In the case of 
certain strategic exports to friendly nations,54 the purchaser's 
government will become involved in supervising the disposition 
of the goods exported to prevent their diversion to Communist 
nations.55

The Regulations make it unlawful to reexport, transship, or 
divert, directly or indirectly and in whole or in part, any United 
States export from its originally authorized ultimate destina 
tion, unless a new license covering the reexport has been ob 
tained from the OEA or unless the Regulations permit 
reexport.56

2. Country Groups

Although most validated license requirements based on na 
tional security considerations apply to the export of controlled 
items regardless of their destination, the export licensing sys 
tem does distinguish among importing nations with respect to 
both validated license requirements and licensing policy.57 
These distinctions are based on both national security and for 
eign policy considerations. The Regulations reflect the distinc 
tions primarily by assigning nations to various "country

51. 15 C.F.R. § 372.9(a) (1980).
52. Id. at §372.6(a)(2).
53. Id. at § 375.2.
54. Participants are the NATO nations, Austria, Hong Kong, and Japan; 

Switzerland and Yugoslavia cooperate with similar programs. Id. at 
§§ 375.3(b)-375.5.

55. The government may issue an International Import Certificate (1C), id. 
at § 375.3(a)-(h), or a Delivery Verification (DV), id. at § 375.3(i). See Herman 
& Garson, supra note 2, at 817.

56. Id. at §374.1. The permissive reexport provisions include instances in 
which goods could be exported directly from the United States to the new des 
tination under certain general licenses, reexports back to the United States, 
and most reexports to Canada. Id. at § i74.2 See text accompanying notes 591- 
617 infra.

57. See notes 22 supra, 105 infra and accompanying text.
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groups."58
Country Group Z includes North Korea, Vietnam, Cambo 

dia, and Cuba. 53 A validated license is required for virtually all 
exports to Group Z, and the general policy of the Commerce 
Department is to deny all such license applications,60 although 
humanitarian exports are sometimes approved.61

Group Y consists of the U.S.S.R. and several Eastern Euro 
pean Communist nations as well as Outer Mongolia and Laos.62 
The Regulations state that licenses for exports of controlled 
items to these countries will be approved if the items are for a 
civilian end use and do not contribute to the military potential 
of the importing nation in a way detrimental to United States 
national security,63 but further restraints are in fact imposed 
for foreign policy reasons. Group W (Poland and Hungary), 
Group Q (Romania), and Group P (The People's Republic of 
China) 64 are subject to similar validated license requirements 
but to more lenient licensing policies than those applicable to 
Group Y.65

Group T encompasses the countries of the Western Hemi 
sphere, other than Canada and Cuba. While most national se 
curity controls apply to Group T, licenses for exports to

58. 15 C.F.R. Pt. 370, Supp. No. 1 (1980).
59. Id. This Article sometimes refers to these countries as the "embargoed 

nations." The Group Z requirements implement the exnort. portion of the em 
bargoes imposed under the TWEA.

60. 15 C.F.R. § 385.1 (1980), as amended by 45 Fed Reg 1595 (1980).
61. Periodic reports submitted to Congress by the Commerce Department 

contain several examples of humanitarian exports: $9,720 of contraceptives ap 
proved for export to Cuba; $807,760 of hospital supplies arid $339,390 of relief 
commodities to Vietnam, see SECRETARY OK COMMERCE, EXPORT ADMINISTRA 
TION, 113TH SEMI-ANNUAL REPORT TO CONGRESS 29 (1976); $1,643,000 of DOT to 
Cambodia for control of malaria epidemic, xee SECRETARY OF COMMERCE, EX 
PORT ADMINISTRATION, 115™ SEMI-ANNUAL REPORT TO CONGRESS 29 (1977).

62. 15 C.F.R. Pt. 370, Supp. No. 1 (1980). 
G3. Id. at §385.2(a).
64. Id. at Pt. 370, Supp. No. 1, as amended by 45 Fed. Reg. 27, 922 (1980).
65. The validated license requirements for exports to these four nations 

have been virtually identical to those applicable to Group Y for some time. The 
CCL of June 1, 1979, fpr, example, contained no entries that distinguished 
Group Q or Group W from Group Y. The People's Republic of China was at 
that time included in Group Y, but the validated license requirements for ex 
ports to Group P, established in 1980, remain identical to those for Group Y. 
Group P was created to permit the application of national security licensing 
standards different from those applied to Group Y, particularly to the U.S.S.R. 
45 Fed. Reg. 27, 922 (1980). While Groups Q and W are treated in the same 
statement of licensing policy as Group Y, 15 C.F.R. §385.2 (1980), it seems cer 
tain that applications for exports to Poland, Hungary, or Romania are received 
more favorably chan those for exports to the U.S.S.R., East Germany, or Bulga 
ria.
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destinations in Group T are usually approved without objec 
tion.

Group V contains all countries not specifically included in 
any other country group, except Canada, to which most exports 
can be made without a validated license.66 Most national secur 
ity controls also extend to exports destined for Group V, but 
licenses are usually approved if there is no concern with diver 
sion to Communist destinations.67 Within Group V, however, 
certain nations are subject to special validated license require 
ments and unusually strict licensing policies for foreign policy 
reasons.68

3. Commodities
All commodities that require a validated license for export 

to any destination are identified in a single comprehensive 
schedule, the Commodity Control List (CCL).6s The CCL 
groups commodities into general categories, such as metal- 
working machinery, electrical equipment, and chemicals,70 then 
into more specific entries identified by an Export Commodity 
Control Number (ECCN). An exporter, having located the 
ECCN for the goods to be exported, can determine from the 
CCL whether export to a particular country group requires a 
validated license, whether any special restrictions apply to par 
ticular nations within a group, whether the purchaser's govern 
ment must confirm delivery, and whether any of several special 
licensing procedures are available.71 Virtually all commodities 
are in fact listed on the CCL, but the great majority are in-

66. 15 C.F.R. §385.6 (1980).
67. /d.at §385.4(b).
68. Id. at § 385.4, as amended by 46 Fed. Reg. 1258 (1981); 45 Fed. Reg. 1595 

(1980). South Africa and Namibia are most, prominently subject to more re 
strictive treatment. Id. at § 385.4(a), as amended by 46 Fed. Reg. 1258 (1981); 45 
Fed. Reg. 1595 (1980). Yugoslavia is generally treated like a Western European 
nation. Id. at § 385.4(c).

69. The CCL is published by the Commerce Department and incorporated 
by reference at 15 C.F.R. § 399.1 (1980). A single schedule has been used only 
since 1965. See Herman & Garson, supra note 2, at 820.

70. See The Cprnrnodity Control List and How to Use It 1[ (b) (introduction, 
to the CCL) (available from the OEA, Department of Commerce) [hereinafter 
cited as The Commodity Control List), incorporated by reference in 15 C.F.R. 
§399.1 (1980).

71. Sec Export Administration Act: Agenda for Reform: Hearings Before 
the Subcomm. on International Economic Policy and Trade of the House Comm. 
on International Relations, 95th Cong., 2d Sess. 45 (1978) (report on simplifica 
tion of the Regulations, submitted by the Secretary of Commerce pursuant to 
The Export Administration Amendments of 1977, § 114, 50 U.S.C. app. §2406 
(Supp. I 1977) (expired 1979)); The Commodity Control List, supra note 70, at 1 
(f).
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eluded only as part of several broad "basket entries," which 
function to require a validated license for all exports to Group 
Z and other embargoed destinations.72

4. Information

The export licensing system regulates exports of informa 
tion as well as goods. The kind of information subject to con 
trol—"technical data" under EAA '6973 and "technology" under 
EAA '7974—is industrial information that can be used in the de 
sign, production, manufacture, utilization, or reconstruction of 
goods. 75 It may be in tangible form, such as a prototype, 
blueprint, or manual, or in intangible form, such as "know-how" 
or the performance of technical services.76 Information in tan 
gible form is normally considered to be exported when it is 
physically sent abroad, while intangible information is consid 
ered to be exported when it is "released" either abroad or in 
the United States with knowledge that it v/ill be transmitted 
abroad. 77 Release may occur through visual inspection of 
American equipment or facilities, oral communication, or the 
application abroad of know-how acquired in the United 
States.78 As with commodities, exports of controlled informa 
tion must be made under either a general or a validated li 
cense.79

The export of information that has been made generally 
available to the public, and of nonpublic scientific or educa 
tional data not related to industrial processes, is authorized by 
the most important technical data general license—General Li 
cense GTDA.80 Some technical data not eligible for export 
under this license, such as proprietary information about man-

72. The Commodity Control Last, supra note 70, at f (c). Compare the op 
eration of General License G-DEST, supra note 44. If an item appears on the 
CCL only as part of a typical basket entry (e.g., "all other electrical and power 
generating equipment n.e.s. [not elsewhere specified]" (ECCN 6299)), it may 
be exported to any destination other than Group Z and any other embargoed 
destinations specified on the CCL (e.g., certain South African institutions, see 
text accompanying notes 245-56 infi'a) under this General License.

73. EAA '69, Pub. L: No. 91-18-1, §4(b)(l), 83 Stat. 841 (codified at 50 U.S.C. 
app. §2403(b)(l) (Supp. I 1977)) (expired 1979).

74. EAA '79, §§ 5-6, 50 U.S.C. app. §§ 2404-2405 (Supp. Ill 1979).
75. Id. at § 16(4), 50 U.S.C. app. § 2415(4); 15 C.F.R. § 379.1 (a) (1980).
76. 15 C.F.R. §379.1(a) (1980)."
77. Id. at §379 l(b)(l).
78. Id. at § 379.1 (b) (2).
79. Id. at § 379.2. A major innovation in EAA '79 is an attempt to focus na 

tional security controls on technology rather than goods. EAA '79, §§ 2(8), 5(d), 
50 U.S.C. app. §§ 2401(8), 2404(d) (Supp. Ill 1979).

80. 15 C.F.R. §379.3 (1980).
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ufacturing processes, may be exported under a more limited 
general license—GTDR—to most non-Communist nations,81 
subject in some cases to a requirement that the importer give 
certain written assurances concerning later disposition of the 
data and its "direct product."8 - Nonpublic technical informa 
tion on certain subjects requires a validated license for export 
to virtually all destinations (usually with the exception of Ca 
nada).™

Reexport controls also apply to information exports,84 and 
in some circumstances the controls extend beyond reexport of 
the information itself and forbid the unauthorized export of for 
eign-produced direct products cf the information to Country 
Groups Q, W, Y, P, and Z.» r'

III. THE GROWTH OF FOREIGN POLICY EXPORT 
CONTROLS

A. THE EXPANDING MEANING OK FOREIGN POLICY UNDER THE 
EXPORT ADMINISTRATION ACT OF 1969

1. The Traditional Role of Foreign Policy

Since American peacetime export controls began following 
World War II, the control program has been predominantly 
concerned with restricting exports to Communist nations."6 By 
1950, most exports to the Soviet Union and Eastern Europe had 
been placed under control,"7 and out of concern with diversion

81. .'(/. -a i; 379.4. No technical data may be exported to Group Z under 
General License GTDK, i-l. at J 379.4(a). ai.d there are .strict limits on exports 
to Groups P. Q. W, and Y without a validated license.

82. 15 C.F.K. § 379.4(0 (1H80). 
HI). Id. at 5 37s).4(c)-(d).
84. Id. at 5 379.8.
85. Id. at § 379.8(a)(:;j iVr alxu text accompanying .-lot'-s 5f)l-f>17 infra.
8fi. See Herman i Garson, xupru note 2, ;u i'9ti.
87. Id. at 79ti. H18-I9. Controls were instituted as early as 1948 to prevent 

strategic items from gom<; to Eastern Kurope. See THIRD Qi AHIKKI.V K;-.PUKT, 
supra note 19. at 14. By 1950, this effort was the major focus of the program. 
See ELF.VKNTH QUAKTFKI.Y RKPOKT, supra note 2'1. at \-2 By 1951, -, n export li 
cense was required "liefore .shipment to the Soviet .bloc of all ('nited States 
goods" and technical data. Set! SKI'HKTAH V DF COMMKHCK. KXF'OHT CONTROL, 
Floret.NT:I Q'IAKTKRI.Y RKWIHT "c CONI.HKS.I 1 (1951). At least .some licenses 
Tor nor.strategic items were granted. See Sh( ..riTAUY OF' COMMKKCK. EXPORT
CoWTKOL, TwKNTY-KlCIITl! QtlAK'l KHI.Y RKl'OH'l TO C')M,KFSS 4 (19"i4); SKCRK- 
TAHY OF CoMMKKv'K, EXI'dli'l' CdNTHi)!.. TwK.VTv- FlKril Qi:».H'IKKl.Y RKPOHT TO
CoNf.HKSS 5 (1953); (hereinafter cited a;: TwKvrv-Firn; QCAHIKK/.V RKTOHT) 
Furthermor •, some nonstrategic itvrr;.s wt"~f eventually allowed t(j be sold to 
the Commurist nations jndcr a special General License. (ILSA. See JKCRK- 
TARY OK COMMKHTK, EXPORI' CuNTROI., FlI-TV-SKC'ONI) Ql!AR'KRI.Y RKPOrtT TO 
CONGRESS 3 (1960).
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many exports to other nations were controlled as well.88 At 
first, in spite of their extensive product coverage, these East- 
West trade restrictions were justified primarily on national se 
curity grounds, based o the threat perceived in the establish 
ment of Soviet dominance in Eastern Europe. 89 Later, 
American involvement in the Korean conflict led to a total em 
bargo of North Korea and the People's Republic of China under 
the Trading with the Enemy Act90 and provided an additional 
national^security justification for controlling exports to their 
European Communist allies. 91

The national security rationale for strict controls on Ameri 
can trade with the European Communist states became less 
compelling after the truce in Korea and the partial relaxation of 
tension in Europe associated with the death of Stalin.92 Al 
though Western Europe took advantage of this change in cli 
mate to expand trade with the East,93 United States export 
policy remained highly restrictive.94 The broad unilateral ex 
port controls of the late 1950s and 1960s—which continued to 
cover many commodities that could not have contributed sig 
nificantly to Communist military strength—may therefore be

16. See Berrran 4 Garson, supra note 2, at 813, 818-19. Cf. SECRETARY OF 
COMMERCE, EXPORT CONTROL AND ALLOCATION POWERS, SEVENTH QUARTERLY 
REPORT TO CONGRESS 4 (1149) (imposition of controls to prevent transshipment 
of certain commodites) [hereinafter cited as SEVENTH QUARTERLY REPORT); 
ELEVENTH QUARTERLY REPORT, supra note 22, at 1, 3.

89. See Herman & Garson, supra note 2, at 796. Commerce Department 
quarterly reports on the export control system began lo discuss national secur 
ity issues, along with short supply problems, as early as 1948. See SECRETARY 
OF COMMERCE, EXPORT CONTROL AND ALLOCATION POWERS, FOURTH QUARTERLY 
REPORT TO CONGRESS 2, 4 (1948) Thereafter, the reports indicate the increasing 
importance of security controls. See, e.g. , SECRETARY OF COMMERCE, EXPORT 
CONTROL AND ALLOCATION POWERS, EIGHTH QUARTERLY REPORT TO CONGRESS 2 
(1953); SEVENTH QUARTERLY REPORT, supra note 88, at 3. By 1953, a separate 
section of the reports was devoted to security controls. See. e.g., TWENTY-FIFTH 
QUARTERLY REPORT, supra note 87, at, 3. Originally, the needs of European re 
covery had provided a foreign policy justification for export controls. Sec note 
?6 supra.

90. See Herman i Garson, supra note 2, at 792-93; note 2 supra.
91. See SECRETARY OF COMMERCE, EXPORT CONTROL, THIRTEENTH QUAR 

TERLY REPORT TO CONGRESS 1-3 (1950); Perjnari & Garson, supra note 2, at 799.
92. G. ADLER-KARLSSON, WESTERN ECONOMIC WARFARE: 1947-1C67 at 7, 33- 

86 (1968); Berman & Garson, supra note 2, at 799. Cf. A. LOWENFELD, TRADE 
CONTROLS FOR POLITICAL ENDS § 1.23, at 164 (1977) (even prior to Stalin's death, 
Soviets sought trade with Western nations).

93. A. LOWENFELD, supra note 92, § 1.1, at 148, § 1.23 at 164-05; Berman & 
Garson, supra note 2, at 799.

94. A. LOWENFEI.J, supra note 92, § 1.1, at 148, Berman & Garson, supra 
note 2, at 799. Controls on Poland and Romania, however, were relaxed in 1957 
and 1964, respectively. See note 65 .rupra.
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said to have been based largely upon American foreign policy. 95
Outside of Europe, the embargo of the People's Republic of 

China and North Korea was extended to Cuba in 1962, ! '<; to 
North Vietnam in 1964, 97 then to all of Vietnam 9" and Cambodia 
in 1975." Both in Cuba and Southeast Asia, national security 
considerations—growing out of the Bay of Pigs incident, the 
Cuban missile crisis, and the Vietnam War—originally sup 
ported the imposition of trade controls. Subsequently, how 
ever, foreign policy became the express rationale for these 
embargoes, 100 and except for the embargo of the People's Re 
public of China, they have remained fixtures of American trade 
policy.

The American controls on trade with Eastern Europe, on 
the other hand, began to decline by the late 1960s;' 01 EAA '69 
was intended to spur this trend. 102 With the change in attitude

95. See Berman & Garson, supra note 2. at 799-800, 822. Quarterly reports 
of the Commerce Department during this period often included statements to 
the effect that controls were established under the national security policy of 
the Export Control Act, "but are of course administered within the broad con 
text of United States foreign policy .... | Frequently these controls are exer 
cised predominantly to further foreign policy objectives." See, e.g., SF.TRFTARY 
OF COMMEWK. EXPORT CONTROL, TWENTY-SIXTH QUARTKRI.Y RKPORT TO CON- 
C;HKSS 1 (1954). Cf. SKCHKTAHY OF COMMKHCF,, EXPORT CONTROL. FIKTY-EK;HTH 
QUARTERLY RF.PORT TO CONGRF.SS 3 (1962) (considers both national security 
and foreign policy as supporting controls on the Communist bloc).

The broad unilateral controls may also be said to have rested on a belief 
that any contribution to the industrial strength of the Soviet Union was as 
great a threat to American national security as a contribution to military 
strength. A 1!)62 amendment to the Export Control Act ^eem;, explicitly to have 
adopted this view Act of July 1, 1962, Pub. L. No. 87-515, 5 2, 76 Stat." 127 (ex 
pired 1969).

96. The Cuban Import Regulations of 1962 uo:>- replaced in 1963 by the 
more comprehensive Cuban Assets Control Regulat;.>iis. See note '2 supra. In 
addition to !he general authority of the Trading witi. '.he Enemy Act, see id., 
the Cuban embargo had specific Congressional sanction. See 22 U.S.C. 
§ 2370(a)(l) (1976 & Supp. Ill 1979).

97. North Vietnam was made subject to the Foreign Assets Control Regu 
lations, see note 2 supra, along with China and North Korea on Ma" 5, 1964. 29 
Fed. Reg. 6010 (1964). The National Liberation Front, Viet Cong. a.id Liberation 
Red Cross were later made "specially designated nationals" of Noi'.h Vietnam. 
Hi Fed. Reg. 8586 (1966).

98. , South Vietnam was included on April 30, 1975. 31 C.F.R. S 500.2D4(a) (1) 
(1975).

99. The embargo was extended to Cambodia on April 17, 1975. Id. at 
§ 500.201(d).

100. See id. at 5 385.1 (1980), as amended by 45 Fed. Reg. 1595 (1980).
101. The first, largely symbolic, step was taken by President Johnson in 

1966. See Herman £ Garson, supra note 2, at 822-83.
102. The more liberal attitude of EAA '69 toward trade with the East was 

! 'mbolized in the language of its title, which used the neutral term "adminis 
tration" instead of the more negative word "control" See A. LOWKNKKLD, supra
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represented by the 1972 trade agreement between the United 
States and the U.S.S.R.. 103 the dismantling of controls acceler 
ated. American restrotions on trade with Eastern Europe 
came to approach, Chough always exceeding, the level of con 
trols—a level which called for restrictions on only those com 
modities with military applications—that for some time had 
been maintained by other major Western countries operating 
through an international organization known as COCOM. 104 By 
the mid-1970s, only a relatively small number of high technol 
ogy, dual-use items required a validated license for export from 
the United States. 105

Thus foreign policy considerations had played a major role 
in supporting the broad anti-Communist restrictions that had 
been the almost exclusive preoccupation of the export control 
program since its inception. By the mid-1970s, however, the 
role of foreign policy in anti-Communist controls had declined 
to providing justification for the Group Z embargoes and for oc 
casional variations in the strictness with which exports to par 
ticular Communist nations were controlled. 106 American

note 92, § 1.32, at 169-73; See generally Herman, The Export Administration Act 
0/1969: An Analysis and Appraisal, 3 AM. REV, EAST-WEST TRADE 19 (1970).

103. See A. LOWENKKLD, supra note 92, § 2.2, at 187-190.
104. G. ADLER-KARLSSON, supra note 92, at 7-8, 89-90. Multilateral controls 

administered through COCOM are discussed further at text accompanying 
notes 393-401 infra.

105. A. LOWKNFELD, supra note 92, § 4.21, at 230-32. Most items on the CCL 
since the mid-1970s have been dual-use products multilaterally controlled to all 
destinations through COCOM. For example, on the CCL issued as of June 1, 
1979, 126 entries were of this character, 46 were dual-use items urulaterally con 
trolled by the United States to all destinations for national security purposes, 
and another 26 were unilaterally controlled to specific destinations. Many of 
the controls in the latter group applied only to exports to Communist nations, 
but the group included some foreign policy controls that are discussed herein. 
In addition, ten "basket" entries extended controls over all exports to the em 
bargoed nations. See also 1.5 C.F.R. §§ 385.2(a), ,4(b) (1980).

106. See Berman & Garson, supra note 2, at 819-20. Such refinements have 
included (1) extension of favorable treatment to Yugoslavia, Poland, Hungary, 
and Romania, see note 65 supra-, (2) reduction of controls on third country ex 
ports containing United States-origin components to Cuba, 15 C.F.R. § 385.1 
(1880), as amended by 45 Fed. Reg. 1595 (1930); Cuban Assets Control Regula 
tions, 31 C.F.R. §515.5,59 (1980), in line with the. policy of the Organization of 
American States, see U.S. Takes Steps to Conform with OAS Action on Cuba, 73 
DEP'T ST. BULL. 404, 404 (1975) ; and (3) the transfer of the People's Republic of 
China from the embargo list to Country Group Y. 15 C.F.R. Part 370, Supp. 1 
(1972), then to a newly established country Group P. See note 65 supra. The 
more favorable treatment given exports to the People's Republic of China in 
1980 contrasts sharply with a tightening of controls on exports to tht U.S.S.R. 
following the Soviet invasion of Afghanistan See text accompanying notes 802- 
09 infra. While the People's Republic of China was in Country Group Y, the 
United States sought to maintain a "balanced" export control policy toward it 
and the U.S.S.R. See U.S. Export Control Policy and Extension of the t'j-port
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controls on East-West trade had become predominantly na 
tional security controls in the modern sense, concentrating on 
goods and technology with military applications and, out of ne 
cessity, regulating the export of such items to all destina 
tions. 107

Until recently, export controls based predominantly on for 
eign policy considerations and not within the prevailing anti- 
Communist focus of the control program have been quite rare. 
Three types can be identified: controls implementing actions of 
the United Nations, controls restricting the export of nuclear 
items, and controls aimed at preserving stability in volatile re 
gions of the world. 108

The principal set of controls implementing United Nations 
action has been the embargo on trade with Rhodesia (1966 to 
1979). 109 Controls on arms exports to South Africa are also in 
effect as a result of United Nations action. 110

Most controls on nuclear power exports are administered 
under special statutes by agencies other than the Commerce 
Department, 111 but Commerce has retained licensing jurisdic 
tion over many items with nuclear applications. 11 - Validated 
licenses are required for the export of any such items to be

Administration Act: Hearings on S. 737 Before the Subcumm. on International 
Finance of the Senate Comm. on Banking, Housing and Urban Affairs. Part I, 
96th Cong., 1st Sess. 189 (1979) (statement of Richard Cooper, Under Secretary 
of State for Economic Affairs) [hereinafter cited as Senate EAA Hearings Part 
I\.

107. Sef note 105 supra. The ECCN of an item controlled multilaterally to 
all destinations ends with the letter "A" ; that of an item controlled unilaterally 
to all destinations ends with the letter "B." The 1C procedure, see note 55 
supra and accompanying text, applies only to "A" commodities, although the 
DV procedure may apply to others. 15 C.F.R. §§ 375.3(a), (i) (1980).

108. A section entitled Special Foreign Policy Controls was added to the pe 
riodic reports of the Commerce Department in 1966. See SECRETARY OK COM- 
MKRCE, EXPORT CONTROL, SEVENTY-FIFTH QUARTERLY REPORT TO CONGRESS 28 
(19CC). Until recently, this section only noted antiboycott activities and the 
three types of controls referred to in text.

109. See 15 C.F.R. §385.3 (1979) (repealed 1979); note 2 supra. The Com 
merce Department drew on authonty under the EAA as well as under the 
United Nations Participation Act to enforce the export side of the embargo. 
See 15 C.F.R. §385.3 (1979') (repealed 1979). Further, the Rhodesian embargo, 
like the South African arms embargo, was temporarily implemented volunta 
rily, before the authority of the United Nations Participation Act could become 
effective. See note 2 supra.

110. See 15 C.F.R. § 385.4(a) (1980); note 2 supra.
111. See note 1 supra.
112. See 15 C.F.R. §378.2 (1980). Certain nuclear-related items previously 

controlled by Commerce were transferred to the jurisdiction of the Nuclear 
Regulatory Commission in 1978. See 43 Fed. Reg, 35,027 (1978).
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used in making or testing nuclear weapons' 1:! or in the con 
struction or operation of various nuclear facilities. 114 Since late 
1980, all items controlled for national security purposes have 
been subject to review under the United Slates nonprolifera- 
tion policy before export for nuclear-related uses or to nuclear- 
related purchasers. 115

Finally, controls are sometimes imposed on exports of 
dual-use items to promote "regional stability" in situations of 
hostility or near hostility 116 and for related political objec 
tives. 117 The prime examples of such controls have been the 
subjection of many Middle East nations to restrictive licensing 
policies and a few unique validated license requirements since 
the 1967 war, 118 and the denial of licenses for exports to those

113. These controls implement the Limited Nuclear Test Ban Treaty, 1963, 
14 U.S.T. 1313, 480 U.N.T.S. 43. See 15 C.F.R. § 378.3 (1980).

114. See 15 C.F.R. § 378.4 (1980). These were instituted in 1978 to implement 
the United States nuclear nonproliferation policy. 43 Fed. Reg. 35,028 (19?8).

115. 45 Fed. Reg. 85,446 (1980).
116. Under the regional stability policy, the Commerce and State Depart 

ments review proposed exports of items that might contribute to the military 
capabilities of countries engaged, or expected to be engaged, in local military 
conflicts or that might otherwise contribute to regional tensions. See U.S. Ex 
port Control Policy and Extension of the Export Administration Act: Hearings 
on S. 737 and S. 937 Before the Subcomm. on International Finance of the Sen 
ate Conim. on Hanking, Housing and Urban Affairs, Part III, 96th Cong., 1st 
Sess. 41 (1979) (statement of Frank Weil) [hereinafter cited as Senate EAA 
Hearings Part HI}; Senate EAA Hearings Part I, supra note 106, at 223 (state 
ment of Department of Sta'.c). Regional stability concerns usually lead to re 
strictive policies on licensing exports of items that already require validated 
licenses for national security reasons, rather than new validated license re 
quirements. See note \\ftinfra.

117. The United States has occasionally restricted exports that would im 
prove the military capabilities of a friendly nation in situations in which Ameri 
can political relations with third countries might be jeopardized. See Senate 
EAA Hearings Part III, supra note 116, at 41-42 (statement of Frank Well); Sen 
ate EAA Hearings Part I. supra note 106, at 65-66 (statement of Juanita Kreps). 
During the 1970s, special restrictions were applicable to India, South Korea, 
and Taiwan on this ground. See Senate EAA Hearings Part I, supra note 106. at 
66 (statement of Juanit,' Kreps). Such controls most often take the form of re 
strictive licensing policies applicable to items controlled for national secuj'ity 
purposes. See Senate EAA Hearings Part HI, supra note 116, at 16-26 (validated 
license requirements unilaterally maintained by United States in 1979-, no vali 
dated license requirements specifically applicable :> India, South Korea, or Tai 
wan); Bingham & Johnson, A Rati^t.al Approach to Expert Controls, 57 
FOREIGN AFF. 894, 909-10 (1979), reprirted in Senate EAA Hearings Part III, 
.mpra note 116, at 44, 59-60 (denial of license to export to Taiwan machinery us 
able in the fabrication of missiles). Such policies, however, are not set forth in 
the Regulations.

118. In June 1967, "precautionary" controls were imposed over the issuance 
of validated licenses to all states in the Middle East. SECRETARY OK COMMERCE, 
EXPORT CONTROL, EIGHTY-THIRD QUARTERLY REPORT TO CONGRESS 15 (1968) In 
1979, a number of commodities were still said to be controlled for export to all 
nations in the region, see Senate EAA Hearings fart I, stipra note 106, at 65-66
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countries of items that could be used in military operations. 119

(statement of Juanita Kreps); they included aircraft, computers, advanced elec 
tronics, and certain vehicles. See Senate EAA Hearings Part III, supra note 
116, at 41 (statement of Frank Weil). These "controls" ha-'e generally consti 
tuted strict licensing policies, applicable to items already requiring validated 
licenses for national security reasons for export to any destination. See notes 
116-17,supra. Cf. Senate EAA Hearings Part I, supra note 106, at 223 (statement 
of Richard Cooper) (explanation of State Department policy on refusing export 
licenses for regional stability reasons). As of 1980, however, the Regulations do 
not mention such policies. Validated license requirements are rarely imposed 
under the regional stability policy. But-see note 119 infra. On the CCL issued 
as of June !, 1979, for example, only three ECCN entries required a validated 
license for export to only Middle Eastern nations, and only one entry required 
a license for export to Middle Eastern nations but not to any other destinations 
in Group V. Some of these controls might also be based on the anti-terrorism 
policy. See text accompanying notes 141-69 infra. As of 1930, only one vali 
dated license requirement—lor the export to Libya of certain tractors useful in 
desert warfare—is identified as based on the regional stability policy. 45 Fed. 
Reg. 1597 (1980) (to be codified in 15 C.F.R. § 385.4(e)). A licensing policy appli 
cable to this category was established. Id.

119. Probably the beat known license denial occurred in May 19'i3, when the 
Oshkosh Truck Corporation was advised by the Commerce Department, first, 
that its proposed export to Libya of 400 heavy duty trucks could not he made 
without a validated license, and second, that the license had been denied. See 
Bingham & Johnson, supra note 117, at 910; Ibrahim, U.S. Delays Sales Made to 
Libyans, N.Y. Times, June 24, 1978, at "25, col. 3. The Commerce Department 
had apparently confirmed to Oshkosh previously that the export could be made 
under general license. Gshkosh Awaits Ruling on Truck Sale to Libya, AUTO 
MOTIVE NEWS. June 12, 1978, at 39. The last-minute reversal appears to have 
been the result of pressure by the State Department and the NSC that in large 
part grew out of concern expressed by Egypt (Libya's eastern neighbor). Al 
though the trucks were designed to haul oil drilling equipment, they were also 
capable of towing tanks for use in desert warfare. In spite of pressure by con 
gressmen representing Oshkosh, a license was only issued when lighter trucks 
v;r''e substituted. See Bingham ° Johnson, supra noil' 117, at 910; Ibrahim, 
supra, at 26; AI.TOMOTIVK NEW... r > ra at 39. This action was also motivated by 
the Administration's anti-terroMjm poiicy, xfe text accompanying notes 141-69 
infra, which frequently overlaps with regional stability efforts, particularly in 
the Middle East and in cases involving Libya. See House EAA flaring.'; Part I, 
supra note 21, at 646 (statement of William Root); Use of Export Controls and 
Export Credits for Foreign Policy t'urposes Oversight Hearings on the Increas 
ing l-'se by the Executive Branch of Restrictions on U.S. Exports and Export 
Credits for the Purpose of Promoting foreign Policy Objectives of the Senate 
Comrn. on Banking. Housing and Urban Affairs, 95th Cong., 2d Sess. 229 (1978) 
(statement of Sen. Case) [hereinafter cited as Senate Foreign Policy Hear 
ings 1.

Licenses for the export to Libya of certain commercial aircraft—Boeing 
727s and 747s and L-100 civilian cargo planes—nave also been denied. Hovey, 
Ethiopia Sends U.S. Promise on Somalia, N.Y. Times, Feb. 22, 1978, at 3, col. 1; 
Ibrahim, supra, at 26; Johnson, U.S. Policies Hamper Exports of C-130, Av. 
WEEK, Nov. 13, 1978, at 57; N.Y. Times, March 'i. 1979, at 5, col 6. Mixed concern 
over regional stability and terrorism has been behind these denials as well. See 
generally Hovey. supra-, Ibrahim, supra. Libya already had nine Boeing 727s, 
those that were blocked being the last to be delivered out of a single order, and 
Libya could substitute the European Airbus for the American planes. See 
Ibrahim, s-upra. Boeing's congressional delegation, headed by Senator Henry 
Jackson, appealed on its behalf and the 727s and 747s were ultimately licensed.



960

1981 j EXPORT CONTROLS 763

While these restraints were of importance, by the mid- 
1970s foreign policy controls seemed a peripheral part of the 
United States export control program. In terms of country cov 
erage, 120 product coverage, 121 and underlying goals, 122 their 
field of application seemed narrowly defined and stable. Subse 
quent developments, however, broke sharply with this under 
standing.

2. The Access to Supplies Policy

Congress initiated the first expansion in the meaning of 
foreign policy under EAA '69 in 1974, following the OPEC oil 
embargo of the United States. Section 3 of EAA '69 was 
amended, to declare it to be United States policy to use export 
controls, within the limits of the section, as a means to secure 
the removal of restrictions imposed by foreign nations on ac 
cess to supplies. 123

The new policy followed from the belief that the President 
needed additional powers to respond to OPEC-style embar-

See id.\ N.Y. Times, March 3, 1979, at 5, col. 6. Some of the 727s previously de 
livered were later found to have been used to airlift troops in support of Idi 
Amin. Those licensed in 1978 were sold on the basis of assurances of exclu 
sively <_ ; vilian use and were apparently not used in the Ugandan operation. See 
House EAA Hearings Parr I. supra note 21, at 128 (statements of Rep. Pease, 
Stanley Marcuss); Extension and Revision of the E.rport Administration Act of 
1969—Pan 2. Hearings and Markup Before the House Comm. on Foreign Af 
fairs, 96th Cong., 1st Sess. 187 (1979) (statement of Robin Schwartzman) [here 
inafter cited as House EAA Hearings Part If].

.20. Non-Communist nations were subject to foreign policy controls only in 
such limited circumstances as United Nations sanctions or regional hostilities. 
By the mid-1970s, even exports to the European Communist states were con 
trolled primarily for national security reasons, see note 105 supra, although for 
eign policy had previously played a role in justifying these controls. See notes 
95, 106 supra and accompanying text.

121. The products controlled under foreign policy authority were usually 
limited to arms (as in the United Nations embargo of South Africa), materials 
with nuclear uses, or dual-use items first controlled for national security pur 
poses (as in the case of regional stability controls). The United States at 
tempted to deny a wide range of industrit • nd consumer goods only to 
Rhodesia (under United Nations auspices), Cuba, and the As'af Communist 
nations. , , ,, , „ , ,

122. See note 108 xupra and accompanying text.
123. Export Administration Amendments of 1974, Pub. L. No. 93-500, § 4, 88 

Stat. 1552 (codified at 50 U.S.C. app. § 2402(7) (1976)) (expired 1979). An almost 
identical provision is included in EAA '79. See EAA '79, §3(7), 50 U.S.C. app. 
§ 2402(7) (Supp. Ill 1979). There is no doubt that the 1973 embargo precipitated 
congressional action. See S. REP. No. 93-1024, 93d Cong., 2d Sess. 5, reprinted in 
11974] U.S. CODE CONG. & An. NEWS 6234, 6238; 120 CONG. REC. 26,055 (1974) (re 
marks of Sen. Stevenson); see also Erb, Controlling Export Controls, 17 FUR- 
KIC;N POL'Y 79, 81-82 (1974).
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goes. 124 Without such powers, it was said, the President would 
be "virtually powerless" to oppose a foreign embargo and the 
United States would have to "take it lying down." 1125 If the 
United States could respond by cutting off exports, however, it 
was thought that the President could deter or dismantle foreign 
embargoes that were "lying in wait, for us down the road" by 
threatening or engaging in "economic warfare." 126 In fact, the 
amendment was probably not necessary to empower the Presi 
dent to respond to foreign embargoes: retaliatory export con 
trols could have been imposed under the general foreign policy 
authority of EAA '69, 127 or the President could have called on 
even broader powers under the Trading with the Enemy Act 12 " 
(particularly in 1974 when the required state of national emer 
gency was in effect). 1211 In 1974, however, the use of export con 
trols to respond to foreign trade embargoes was an unfamiliar 
concept. The new policy declaration may thus have served im 
portant functions in clarifying presidential authority and in 
enunciating congressional support for the use of retaliatory 
controls.

The access to supplies policy limited presidential authority 
in three ways. First and most important, it provided that ex 
port controls could be used to respond to only two categories of 
foreign supply restrictions: those having or possibly having se 
rious economic effects (in the form of either inflation or supply 
shortages), and those imposed to affect the foreign policy of the 
United States.™

The differing operation of these two categories is notewor 
thy. To come within the first, r.he foreign supply restriction 
need only have a sufficient actual or potential economic impact 
on the United States; motive is immaterial. i:tl The foreign na-

124. Set 120 CONO. Rw. 26.055-56 (1974) (remarks of .Sen. Stevenson).
125. Id.
126. Id. (remarks of Sen. Stevenson, Sen. Chiles).
127. Presidential authority would have bten buttressed by the antiboyrott 

provisions in EAA '69. which declared opposition to "restrictive trade practices 
or boycotts" aimed at either friendly nations or at "any United States person." 
EAA"'69, Pub. L. No. 91-134, §3(5) (A), 83 Slat. H41 (codified at 1 50 U.S.C. anp. 
§2402(5) (A) (1976.* Supp. II 1978)) (expired 197!)).

128. 50 U.SC. ypp. §§ 1-44 (1976 & Supp. Ill 1979). 5V.- note 2 xupra.
129. After 1977, the President could have invoked the IKKPA by declaring a 

national emergency. 50 U.S.C. §s 1701-1706 (Supp. Ill 1979). ,SVe note '2xitpra.
130. EAA '69, Pub. L. No. 91-184. § 3, 83 Slat. 841, o,v aim-nded by Kxport Ad 

ministration Amendments of 1974, Pub. L. No. 93-500. §11 8H Slat. 1552 (codified 
a 50 U.S.C. app. §2402(7) (1976)) (expired 1979) (current version at 50 U.S.C. 
§24020) (Supp. Ill 1979)).

131. Some possible motives for imposing restrictions on foreign access to
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tion's purpose may be simply to increase export earnings; in 
deed the legislative history of the 1974 amendment indicates 
that mere price increases, if capable of producing the economic 
effects described in the statute, were restrictions against which 
the United States might properly retaliate. 132 To fall within the 
second category, however, no economic effect at all is neces 
sary; the motive of the nation imposing the restriction is all-im 
portant. If, for example, South Africa cut off diamond exports 
to the United States to influence American policy toward con 
tinued South African control of Namibia, there might be little 
economic effect, 133 but because the embargo was intended to 
affect United States foreign policy, it would trigger the Presi 
dent's authority to retaliate with controls on American exports 
to South Africa.

The grant of authority to retaliate against foreign restric 
tions intended to affect American foreign policy now appears 
ironic. It was not long after 1974 that the United States began 
to use export controls on a significant scale for just the purpose 
condemned in the statute: attempting to influence the policies 
of other nations. The irony is heightened by the obvious indig 
nation with which Congress viewed foreign export controls 
designed to influence United States policy. 134

The second limitation placed on presidential authority 
under the access to supplies amendment was the requirement

certain commodities are discussed in C. BKKGSTEN, COMPLETING THE GAIT: 
TOWARD NEW INTERNATIONAL RULES TO GOVERN EXPORT CONTROLS 4-!0 (1974).

132. See 120 CONG. REC. 26,055-51) (1974) (remarks of Sen. Chiles).
133. For example, industry could turn to other sources or alternate materi 

als, and fiancees could make do with other gems.
134. See 120 CONG. REC. 26,Orj5-56 (1974). The same sort of irony is apparent 

in other contexts as well. The United States legislation aimed at cooperation 
with the Arab boy:ott of Israel, EAA '79, §8, 50 U.S.C. app. §2407 (Supp. Ill 
1979), for example, loses some of its force as a moral statement when one reads 
that Congress forbade complicity in only those boycotts the target of which is 
not the object of any United States boycott. See generally Lowenfeld, ". . . 
Sauce for the Gander:' The Arab Boycott and United States Political Trade 
Controls, 12 TEX. INT'L L.J. 25 (1977).

The irony of the access to supplu s policy is evident within the history of 
the legislation itself. Section 3(7) was added by,.amendment on the Senate 
floor, 120 CONG. REC. 26,056 (1974); the bill reported out of committee, S. 3792, 
93d Cong., 2d Sess. (1974), would have added to EAA '69 only a finding and pol 
icy declaration opposing restrictions on access to supplies. Although the Com 
mittee report spelled out numerous adverse consequences of international 
supply restnctions, it noted that the Committee expected the President and the 
Commerce Department to consider those consequences when imposing con 
trols on United States exports, stating th?t the "serious dangers" presented by 
unreasonable controls should "play an important role" m their deliberations. S. 
REP. No. 93-1024, 93d Cong., 2d Sess 5, reprinted in (19741 U.S. CODE COMG. i 
AD. NEWS 6234, 6238.
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that the President make "every reasonable effort" to secure re 
moval of foreign restrictions through international cooperation 
and agreement before imposing controls. i:) -r> This requirement 
is sound for several reasons. A foreign supply restriction might 
be imposed to deal with legitimate domestic economic 
problems; in such cases negotiations could address those 
problems or at least mitigate the effects of the supply restric 
tion. Similarly, a restriction imposed to influence United States 
policy might be lifted if negotiations revealed the possibility of 
American retaliation or other costs which might be incurred by 
the foreign nation in maintaining the restriction. 1 ' 1 '' In these 
and similar situations, negotiations might preclude the destruc 
tive "economic warfare" that retaliatory controls could produce. 

Finally, the amendment provided that retaliatory controls 
could not apply to medicine or medical supplies. i:iv This ex 
emption was a compromise proposed by Senator Weicker who 
had earlier sought to exempt both medicine and food. i:i(i Al 
though the United States has traditionally been reluctant to 
control food exports, 139 the Senate was unwilling to bind the 
President even to this extent, believing that controls on food 
exports would be one of the strongest American weapons in a 
confrontation with an OPFC-style natural resources em 
bargo. 140

o. The Anti-Terrorism Policy
In 1977, Congress again added a new policy declaration to 

EAA '69, authorizing use of export controls "to encourage other 
countries to take immediate steps to prevent the use of their 
territories or resources to aid, encourage, or give sanctuary to" 
international terrorists (including those who direct and support

135. KAA '6'), Pub. L. No. 91-184. § 3. 83 Slat. 841, us unit-tided by Export Ad 
ministration Amendments el' 1974, Pub. L. No. 1)3-500, ij 11. t)8 Stat. 1552 (codified 
at 50 U.S.C. app. §2402(7) (1976)) (expired 1979) (current version at 50 U.S.C. 
5 2402(7) (Supp. Ill 1979;).

136. These are among the issues considered in Part IV itifni.
137. KAA '69. Pub. L. No. 91-184. § 3. 83 Stat. 841, <j.v ann-ndfd by Export Ad 

ministration Amendments of 1974, Pub. L. No. 93-500, § 11, 88 Stat. 1552 (codified 
at' 50 U.S.C. app. §2402(7) (1976) (expired 1979) (current version at 50 U.S.C. 
app. § 2405(f) (Supp. Ill 1979)).

138. 120 Cow;. RKC. 26,056 (1974) (remarks of Sen. Weicker).
139. The controls on gram exports to the U.S.S.R. imposed in 1980. .vtv text 

accompanying notes 803-04 infra, were in fact the first instance in which the 
"food weapon'" has been used for political purposes. U.S. EXPORT WKKKI.V 
(BNA) No. 289. at A-2 (Jan. 8. 1930), In EAA '79, Congress retained unu:;ual 
power to overturn controls on food exports. See EAA '79. !j 7(g)(3), 50 U.S.C. 
app. § 240(i(g)(3) (Supp. Ill 1979); text accompanying note 764 infra.

140. See 120 CONG. RF.C. 26,056 (1974) (remarks of Sen. Stevenson).
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them).HI
Throughout the 1970s, the United States and other Western 

governments had grappled with many aspects of international 
terrorism. 142 The 1977 amendment to EAA '69, which continues 
unchanged in EAA '79, 143 was designed to deal with only one 
part of the terrorism problem: the role played by a small group 
of nations, so-called "subversive centers," 144 in aiding and har 
boring terrorists.

The anti-terrorism amendment to EAA '69 was not the first 
American effort to exert pressure on subversive centers. As

141. Export Administration Amendements of 1977. Pub. L. No. 95-52, § 115, 
91 Slat. 235 (codified at 50 U.S.C. app. § 2402(8) (Supp. I 1977)) (expired 1879) 
(current version at 50 U.S.C. app. § 2402(8) (Supp. Ill 1979)),

142. See, e.g., Joint Statement, 14 WEEKLY COMP. OF PRKS. Doc. 1308-10 
(July 17, 1978). Considerable debate on the proper response to terrorism has 
taken place internationally, though few agreements have been reached. See 
Browne, Terrorism, in THE U.S. ROLE IN A CHANGING WORLD POLITICAL ECON- 
'>MY: MAJOR ISSUES FOR THE 96TO CONGRESS 2344-35 (M. Lowenthal & R. Kauf- 
i lan eds. 1979). The International Civil Aviation Organization has adopted 
three treaties aimed at protection of civil aviation, all of which the United 
States has ratified. Id. at 231, 237. The Organization of American States 
adopted a convention in 1971 aimed at "Acts of Terrorism Taking the Form of 
Crimes Against Persons," and the United States ratified this treaty in 1976. Id., 
at 231. In 1973, the United Nations adopted a treaty aimed at "Crimes Against 
Internationally Protected Persons," such as diplomats, which the United States 
has also ratified. Id. at 233, 237. Numerous actions to promote the safety of civil 
aviation have been taken in the United States. See id. Responsibility for coor 
dinating efforts to combat terrorist activities rests with the Special Coordina 
tion Committee of the National Security Council. An interagency executive 
committee under this committee meets regularly to consider anti-terrorism 
measures, and a military unit trained to deal with terrorist incidents has been 
created. Id. at 235, 236. in Congress, extensive hearings on the problem have 
been held. See id. at 240 (bibliography of congressional documents).

143. See EAA '79, § 3(8), 50 U.S.C. app. § 2402(8) (Supp. Ill 1979).
144. See Murphy, Sti'Ue Self-Help and Pi jblems of Public International 

Law, in LEGAL ASPECTS :>F INTERNATIONAL TERRORISM, 553, 563-65 (A. EVP ^ 
J. Murphy eds. 1978). In July 1976, the New York Times reported that j_.oya 
was training, arming, and financing "[a] broad terrorist network, stretching 
from the Middle East to Africa and Europe," and described its operation in 
some detail. N.Y. Times, July 16, 1976, at 1, col. 1. In 1977, the State Depart 
ment, responding to an information request from Senator Javits. publicly stated 
that Libya had "actively assisted" terrorist groups and individuals since at least 
1972. See N.Y. Times, May 9, 1977, at 4, col. 3. The correspondence is reprinted 
in International Terrorism: Hearing Before the Subcomm. on Foreign Assist 
ance of the Senate Comm. on Foreign Relations, 95th Cong., 1st Sess. 2-5 (1977) 
(statement of Sen. Javits) [hereinafter cited as International Terrorism Hear 
ings]. The Department also named Iraq, South Yemen, and Somalia, id. at 3-4, 
though Somalia was later removed from its list. See S. REP. No. 95-908, 95th 
Cong., 2d Sess. 18 (1978) [hereinafter cited as S. REP. No. 95-908]. Depending 
on one's definition, other governments can be said to support terrorist activities 
at least occasionally. See Murphy, supra, at 563. The question of definition 
may become a major issue under th» Reagan Adn,frustration. See note 813 in 
fra and accompanying text.
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early as 1972, following the terrorist attacks at the Munich 
Olympics, 145 the Senate had adopted a nonbinding resolution 
that favored "the suspension of United States aid to and the 
imposition of economic and other sanctions against any nation 
which provides sanctuary for terrorists." 14*' Between 1972 and 
1977, Congress took, or authorized the President to take, a 
number of actions of the kind contemplated by the Senate res 
olution, principally:

—The 1974 Antihijacking Act, 147 empowering the President 
to suspend civil air service to nations aiding or harboring ter 
rorists and to third countries that continue to fly to such na 
tions; 148

—The 1976 \\Vlff Amendment to the Foreign Assistance 
Act, 14y requiring the President to terminate economic and mili 
tary assistance to any nation that aids or abets an international 
terrorist by granting sanctuary, except when the President 
finds that national security requires a continuation of aid; 150

—A 1976 amendment to the Generalized System of Prefer 
ences legislation, 151 providing that no nation that grants sanctu 
ary to international terrorists may be designated a beneficipvy 
of preferences unless—like other limitations on beneficiary sta 
tus—the restriction is waived by the President in the "national 
economic interest;" 152

—A 1977 statute supplementing the Arms Export Control 
Act with the language of the Woiff Amendment, thereby requir 
ing termination of arms sales to countries harboring terrorists, 
again subject to presidential waiver in the interest of national

145. This event brought about a major increase in anti-terrorism activi:^ in 
the United States. See Browne, supra note 142, at 231.

146. S. Con. Res. 100. 92d Cong., 2d Seis., 118 CONG. RKC. 32,651 (1972) (here 
inafter cited as S. Con. Res. 100].

147. Antihijacking Act of 1974, Pub. L. No. 93-366, tit. I, 86 Slat. 409 (codified 
at 49 U.S.C. §§ 1514-i515 (1976).

148. 49 U.S.C. § 1514 (1976). The United Sta.es may also revoke or limit the 
rights of air carriers of nations that do not meet ICAO minimum standards for 
airport security. Id. at § 15!5. None of these sanctions has been implemented. 
.'i>e Browne, supra note !42, at 237-38.

149. International Security Assistance and Arms Export Control Act of 1976, 
•uh. L. No. 94-329, § 303, 90 Stat. 729 (codified at 22 U.S.C. §2371 (1976)). See 
jlso Foreign Assistance and Related Programs Appropriations Act of 1978, Pub. 
L. No. 95-148, §509, 91 Stat. 1230 (1977)- Foreign Assistance and Related Pro 
grams Appropriations Act of 1979, Pub. L. No. 95-481, § 607, 92 Stat. 1591 (1978).

150. 22 U.S.C. §2371(a) (1976).
151. Tax Reiorm Act of 1976, International Trade Amendments, Pub. L. No. 

94-455, tit. XVIII, § 1802, 90 Stat. 1962 (codified at 19 U.S.C. § 2462(b)(7) (1976)).
152. 19 U.S.C. §2462(b) (1976).
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security; 153 and
—A 1977 provision directing the executive branch to use its 

"voice and /ote" in the several international financial institu 
tions 154 to channel assistance away from countries whose gov 
ernments provide refuge to international airline hijackers.

By 1977, then, Congress had injected the issue of assistance 
to terrorists into many facets of American foreign policy, and it 
has continued to do so in subsequent legislation resembling 
that outlined above. 155 Further measures have been exten 
sively debated, but not yet enacted. 156

Most of the measures adopted prior to 1977 were seen as in 
effective because of limited American contact with terrorist- 
supporting states. 157 The United States has no air transport 
agreement with either Libya or Iraq, for example, and neither 
countr" receives American aid. 158 At best, most measures were 
regarded as politically symbolic. 159 Export controls, however, 
were thought to have some potential for influencing the subver 
sive centers largely because they could prevent sales of com 
mercial aircraft, a product that was sought in large numbers by 
many nations known to assist terrorists, 160 was believed to

153. Internationa] Security Assistance Act of 1977. Pub. L. No. 95-92, § 18, 91 
Stat. 614 (codified at 22 U.S.C. §2753(f)(l) (Supp. Ill 1979)).

154. International Bank for Reconstruction and Development Act of 1977, 
Pub. L. No. 95-118, § 701 (a), 91 Stat. 1067 (codified at 22 U.S.C. § 262d(a) (Supp. 
Ill 1979)). The wording of the legislation suggests that opposition to assisting 
terrorists was seen as part of the broader human rights policy, described below. 
See id. Aircraft hijacking is the only activity covered by the statute. Id. at 
§701(a)(2).

155. Congress directed the United States Executive Director of the Interna 
tional Monetary Fund (IMF) to "work in opposition" to the extension of IMF 
assistance to any government that "supports, encourages or harbors" terrorists 
or fails to take "appropriate measures" to prevent acts of terrorism. Bretton 
Woods Agreements Act Amendments, Pub. L. No. 95-435, § 6, 92 Stat. 1051 (1978) 
(codified at 22 U.S.C. § 286e-ll (Supp. Ill 1979)). Congress also permitted sup 
port of terrorism to be considered in decisions on Export-Import Bank financ 
ing. Financial Institutions Regulatory and Interest Rate Control Act of 1978. 
Pub. L. No. 95-630, § 1904, 92 Stat. 3641 (codified at 12 U.S.C. § 635(b)(l) (B) 
(Supp. Ill 1979)).

156. See Browne, supra note 142, at 239. As of 1980, major anti-terronsm 
bills were before both houses. See generally S. 333. 96th Cong., 2d Sess. (198C); 
H.R. 2441, 96th Cong., 2d Sess. (1980).

157. See, e.g.. Murphy, supra note 144, at 566.
158. See International Terrorism Hearings, supra note 144, at 8 (statement 

of Sen. Heinz).
159. See Liilich & Carbonneau, Tiie 1976 Terrorism Amendment to the For 

eign Assistance Act of 1961, 11 J. INT'I. L. & ECON. 223, 226 (1977). Lillic-h and 
Carbouneau believe that such legislative enactments contribute to the develop 
ment of a norm of international law condemning terrorism. Id. at 235.

160. Libya, in particular, had ordered many aircraft from the United States. 
See note 119 supra.
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have a logical connection with international terrorism, 161 and 
was supplied mainly by United States companies. 162

Oddly, the legislative history of the 1977 amendments to 
EAA '69 is virtually silent on the anti-terrorism policy. 163 Nev 
ertheless, the adopted policy authorized use of export controls 
to combat a broader range of conduct than had any of the prior 
legislation directed at subversive centers: all forms of assist 
ance (not merely sanctuary) given to any persons involved (not 
just active participants) in any form of terrorism (not simply 
hijacking). 164

Like the 1974 policy on access to supplies, the anti-terror 
ism provision directed the President, before resorting to export 
controls, to "make every reasonable effort" to discourage assist 
ance to terrorists through "international cooperation and agree 
ment." 165 The President apparently determined almost 
immediately, and probably correctly, that in some cases ex 
haustion of these remedies would be futile, for exports of air 
craft and othfr controlled items to subversive centers were 
restricted in succeeding years. )fi6 In May 1980, every item on

161. See International Terrorism Hearings, supra note 144, at 9 (statement 
of Sen. Heinz),

16?. According to the former President of the Export-Import Bank, the 
United States is the "dominant producer" of short-range aircraft and long- 
range, wide-bodied aircraft, although there is strong competition from Europe 
for sales of mid-range, wide-bodied aircraft. Oversight Hearing on the Export- 
Import Bank: Hearing Before the Subcomm. on Int'l Trade, Investment and 
Monetary Policy of the House Comin. on Banking, Finance and Urban Affairs, 
96th Cong., 1st Sess. 3-4 (1979) (statement of John L. Moore).

163. The House report simply mentions the policy and gives no reason for 
its inclusion and no assessment of its probable effectiveness. See H.R. RKP. No. 
95-190, 95th Cong., 1st Sess., reprinted in [1977] U.S. COOK CONG. £ An. NEWS 
362, 380. The conference report does not mention the policy at all. See H. CONF. 
RKP. No. 95-354, 95th Cong., 1st Sess., reprinted in (1977) U.S. CODE CONG. & AD. 
NEWS 401.

164. Export Administration Amendments of 1974, Pub. L. No. 95-52, § 115, 91 
Stat. 235 (amending EAA '69, Pub. L. No. 91-184, § 3, 83 Stat. 841) (codified at 50 
U.S.C. app. §2402(8) (Supp. I 1977)) (expired 1979) (current version at 50 
U.S.C. app. § 2402(8) (Supp. Ill 1979)).

165. Id.
166. The principal targets of anti-terrorism controls have been the three 

subversive centers identified in 1977. Most prominent has been Libya. See S. 
REP. No. 95-908, 95th Cong., 2d Sess. 23 (1973); An Act to Combat International 
Terrorism: Hearings Before the Senate Comm. on Governmental Affairs, 95th 
Cong., 2d Sess. 11 (1978) (statement of Cyrus Vance); Ibrahim, supra note 119; 
at 25, col. 3. The others have been Iraq and South Yemen. See Senate EAA 
Hearings Pan III, supra note 116, at 41 (statement of Frank Weil). Since 1980 
anti-terrorism controls also have applied to Syria. See 45 Fed. Reg. 1595 (1980) 
(to be codified in 15 C.F.R. § 385.4).

Commerce has provided little information about the items subject to con 
trol under the anti-terrorism policy, using such phrases as "equipment particu-
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the CCL already controlled for national security purposes for 
export to Libya, Iraq, South Yemen, or Syria167 was made sub 
ject to concurrent foreign policy controls for export (in transac 
tions of $7 million or more) to military purchasers in thos; 
countries. 168 Thus, the State Department now has express au 
thority to review most substantial exports of dual-use items to 
subversive centers under the anti-terrorism policy. 169

larly useful in abetting terroiism." Senate EAA Hearings Part III, supra note 
116, at 41 (statement of Frank Well). It is cl^ar, though, that the controls have 
consisted primarily of restrictions on licenses for items already controlled for 
national security purposes, since extensive validated license controls were not 
imposed under the policy. As of mid-1979, only four ECCN entries on the CCL 
specifically required validated licenses for exports to the known terrorist-sup 
porting states; in some cases these requirements also applied to other Middle 
East nations and were probably motivated in part by the regional stability pol 
icy. See note 118 supra. When foreign policy export controls were extended 
beyond 1979, see note 778 infra, only two groups of items were said to be under 
validated license control for anti-terrorism purposes: crime detection equip 
ment, which was already subject to control under the human rights policy, see 
text accompanying note 200 infra-, and certain aircraft, some of which were 
multilaterally controlled to all destinations. A statement of licensing policy ap 
plicable to these items was adopted at the same time, but it merely referred to 
the anti-terrorism policy in § 3 of EAA '79. See 45 Fed. Reg. 1595 (1980) (to be 
codified in 15 C.F.R. § 385.4(d)).

167. This includes most items on the CCL. because most national security 
controls apply .0 exports to all destinations.

168. 45 Fe'd. Reg. 33,956 (1980) (to be codified in 15 C.F.R. §385.4(d)>. The 
new controls were prompted by a notification requirement in EAA '79. See note 
169 infra.

169. In fact, the Commerce and State Departments have for years reviewed 
exports of items controlled for national security reasons under the anti-terror 
ism policy as well. The Oshkosh Truck case and the denials of licenses for air 
craft exports to Libya, see note 119 supra, were explicitly linked to the anti- 
terrorism policy as well as to considerations of regional stability. See Ibrahim, 
supra note 119, at 25, col. 3; N.Y. Times, Feb. 22, 1978, at 3, col. 2. No statement 
of licensing policy applicable to the range of items on the CCL has been in 
cluded in the Regulations, however. Regional stability and anti-terrorism con 
trols frequently seem almost interchangeable, in large part because both have 
focused on the Middle East, where the support of Libya and others for extreme 
elements in the Palestine Liberation Organization involves them in a major re 
gional conflict. See S. REP. No. 95-908, supra note 144, at 18-20.

EAA '79 requires the Secretaries of State and Commerce to notify certain 
committees of Congress before approving any license for the export of goods or 
technology valued at over $7 million, when the purchasing country has been de 
termined by the State Department to have repeatedly provided support for acts 
of terrorism and when the goods or information to be exported would make a 
significant contribution to its military (including logistical) capability or would 
enhance its ability to support international terrorism. EAA '79, § 6(i), 50 U.S.C. 
app. §2405(i) (Supp. Ill 1979). This provision reflects the continuing interrela 
tionship between the anti-terrorism and regional stability policies. Recently, 
proposed exports of aircraft and marine engines to Iraq, favored by the Carter 
Administration but strongly opposed by some members of Congress, led to con 
troversy over compliance with the new notification provision. See U.S. EXPORT 
WEEKLY (BNA) No. 309, at A-l to A-2 (May 27, 1980); id. No. 313, at A-l. A-3 to
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4. The Human Rights Policy

More important to the expansion of foreign policy export 
controls than either of the policies added to EAA '69 was the 
emergence of concern for the promotion of "internationally rec 
ognized human rights" as an integral part of American foreign 
policy 170—a development never explicitly incoiporated in the 
Act. Although this Article will attempt neither to discuss the 
many difficult and divisive issues raised by the American 
human rights policy 171 nor to render a complete history of the 
policy, an outline of the major developments is essential.

Intense American involvement with international human 
rights can be said to date from 1973, 172 when a House subcom 
mittee chained by Representative Donald Fraser of Minnesota 
initiated hearings that produced extensive evidence of tor 
ture 173 and other "rampant violations of human rights" around 
the world. 174 The subcommittee concluded that American for 
eign policy had accorded little importance to opposing such 
conduct and strongly criticized the Nixon Administration for 
embracing governments that had "unabashedly violate[d] al-

A-5 (June 24, 1980). The Senate voted to revoke the license for marine engines 
granted by Commerce. See note 855 infra.

170. On the development of the human rights policy, see generally Human 
Rights and U.S. Foreign Policy: A Review of the Administration's Record, Hear 
ings Before the Subcomm. on International Organizations of the House Comm. 
on International Relations, 95th Cong., 1st Sess. (1977) (hereinafter cited as 
Human Rights Hearings} (especially CONGRESSIONAL RESEARCH SERVICE, ISSUE 
BRIEF No. 77056, reprinted in id., at 47-73)-, Bite, U.S. Human Rights Policy, in 
THE U.S. ROLE IN A CHANGING WORLD POLITICAL ECONOMY: MAJOR ISSUES FOR 
THE 96™ CONGRESS 192 (M. Lowenthel 4 R. Kaufman eds. 1979); Vogelgesang, 
What Price Principle? U.S. Policy on Human Rights, 56 FOREIGN AFF. 819 
(1978); Weissbrodt, Human Rights Legislation and U.S. Foreign Policy, 7 GA. J. 
INT'L &COMP. L. 231 (1977).

171. Among the issues often discussed are the following: What are interna 
tionally recognized human rights? What order of priority should American pol 
icy assign to various rights? What is the morality of attempting to change the 
social practices of other cultures? Do efforts to do so violate international law? 
These issues are discussed at length elsewhere. In addition to sources cited in 
note 170 supra, see generally R. LILLICH & F. NEWMAN, INTERNATIONAL HUMAN 
RIGHTS (1979); Symposium—Human Rights and U.S. Foreign Policy. 8 DF.N. J. 
INT'L L. & POL. 517 (1979); Symposium—Human Rights, The National Interest, 
And U.S. Foreign Policy: Some Preliminary Observations, 14 VA. J. INT'L L. 597 
(1974).

172. Human Rights Hearings, supra note 170, at 55. The United States has 
of course had a history of involvement in issues that would now be considered 
part of a "human rights" policy. See Weissbrodt, supra note 170, at 232-34.

173. See also AMNESTY INTERNATIONAL, REPORT ON TORTURE (1973).
174. SUBCOMM. ON INT'L ORGANIZATIONS AND MOVEMENTS OF THE HOUSE 

COMM. ON FOREIGN AFFAIRS, 93RD CONG., SESS., HUMAN RIGHTS IN THE WORLD 
COMMUNITY: A CALL FOR U.S. LEADERSHII 1 (Comm. Print 1974) [hereinafter 
cited as FRASER REPORT). See Weissbrodt, supra note 170, at 238-39.

20-617 0-83-62
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most every human rights guarantee pronounced by the overall 
world community." 175 The subcommittee's general recommen 
dation was clear from the title of its 1974 report: Human Rights 
in the World Community: A Call for U.S. Leadership.™ The 
subcommittee also issued numerous specific recommendations 
for action by both the executive branch and Congress. 177

While the Republican Administration acted on some of 
these recommendations, 178 the subcommittee's most significant 
product was a stream of legislation injecting the human rights 
issue into many facets of foreign policy. 179 The bulk of these 
enactments have affected American foreign assistance pro 
grams, a policy area in which Congress is particularly active 
due to the need for frequent appropriations. Initially, a "sense 
of Congress" provision urged the President to deny economic 
and military aid to foreign governments that practiced "intern 
ment or imprisonment of [their] citizens for political pur 
poses." 180 Building on this modest foundation, subsequent 
legislation now requires the executive branch to consider the 
human rights practices of recipient countries in decisions on 
virtually all forms of foreign assistance—including security 
assistance, 181 economic assistance, 18:: concessional food

175. FRASER REPORT, supra note 174, at 9 ; see Weissbrodt, supra note 170, at 
239-40.

176. See generally FRASER REPORT, supra note 174. The work of the sub 
committee, by initiating widespread official involvement in international human 
rights, has been regarded as "herald[ing| a new era in United States foreign 
policy." Weissbrodt, supra note 170, at 239; cf. Buergenthal, International 
Human Rights: U.S. Policy and Priorities, 14 VA. J. INT'L L. 611, 611 (1974) (Fra- 
ser Committee provided long overdue opportunity to review American foreign 
policy in regard to human rights).

177. See Bite, supra note 170, at 205; Salzberg & Young, The Parliamentary 
Role in Implementing International Human Rights: A U.S. Example, 12 TEX. 
INT'L L.J. 251, 253-56 (1977).

178. For example, the State Department appointed a Coordinator for Hu 
manitarian Affairs and other officers with human rights responsibilities. 
Human Rights Hearings, supra note 170, at 55-56; Weissbrodt, supra note 170, at 
240 n.35. Congress mandated this position in 1976, International Security 
Assistance and Arms Export Control Act of 1976, Pub. L. No. 94-329, § 301 (b), 90 
Stat. 729, and later required the Coordinator to be placed at the Assistant Sec 
retary level, Foreign Relations Authorization Act: Fiscal Year 1978, Pub. L. No. 
95-105, § 109(a)(l), 91 Stat. 844 (codified at 22 U.S.C. § 2384(f) (Supp. Ill 1979)).

179. See Salzberg 4 Young, supra note 177, at 269-78; Weissbrodt, supra 
note 170, at 241-78. ,

180. Foreign Assistance Act of 1973, Pub. L. No. 93-189, § 32, 87 Stat. 714 
(1973).

181. In 1974, Congress added § 502B to the Foreign Assistance Act of 1961, 
Foreign Assistance Act of 1974, Pub. L. No. 93-559, §46, 88 Stat. 1795 (1974) 
(codified at 22 U.S.C. §2304 (1976)) (amended 1976, 1977, 1978, 1979). Section 
502B was originally a "sense of Congress" provision stating that the President 
should, except in "extraordinary circumstances," reduce or terminate security
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sales, 183 and American aid through international financial insti 
tutions. 184 Such considerations also must be taken into account

assistance to any government "which engages in a consistent pattern of gross 
violations of internationally recognized human rights." See Weissbrodt, supra 
note 170, at 25? n.94. Without actually defining the term, § 502B gave examples 
of conduct constituting a "gross violation," including "torture or cruel, inhuman 
or degrading treatment or punishment; prolonged detention without charges; or 
other flagrant denials of the right to life, liberty and the security of the person." 
22 U.S.C. § 2304 (1976 & Supp. Ill 198C) (amended 1976, 1977, 1978, 1979). Section 
502B was made binding on the President in 1976, and the exception for "ex 
traordinary circumstances" was repealed. International Security Assistance 
and Arms Export Control Act of 1976, Pub. L. No. 94-329, § 301, 90 Stat. 729 
(amending 22 U.S.C. § 2304).

In 1978, § 502B was amended to prohibit security assistance to the police, 
domestic intelligence, or other law enforcement forces of a government which 
is a violator of human rights within the meaning of the section, except upon 
presidential certification of extraordinary circumstances. International Secur 
ity Assistance Act of 1978, Pub. L. No. 95-384, § 6(d)(l), 92 Stat. 730 (codified at 
22 U.S.C. § 2304(a)(2) (Supp. Ill 1979)).

A somewhat different thrust can be seen in two 1979 amendments to 
§ 502B, which (1) permit the President to terminate a prohibition on security 
assistance, in the national interest, in light of significant improvements in 
human rights practices, International Development Cooperation Act of 1979, 
Pub. L. No. 96-53, § 511, 93 Stat. 359 (1979) (codified at 22 U.S.C. § 2304(e) (Supp. 
Ill 1979)); and (2) permit him to take such improvements into account in allo 
cating security assistance and financing for arms purchases. International Se 
curity Assistance Act of 1979, Pub. L. No. 96-92, § 4, 93 Stat. 701 (1979) (codified 
at 22 U.S.C. § 2304(f) (Supp. Ill 1979)).

182. In enacting the International Development and Food Assistance Act of 
1975, Congress added § 116 to the Foreign Assistance Act. International Devel 
opment and Food Assistance Act of 1975, Pub. L. No. 94-161, § 310, 89 Stat. 849 
(codified at 22 U.S.C. § 2151n (1976)). Section 116, always a binding enactment, 
prohibits the granting of economic aid to any country which falls within the 
definition of a violator of human rights included in § 502B. See note 181 supra. 
Aid may, however, be provided to a violator of human rights if it will "directly 
benefit the needy people" in the recipient country. 22 U.S.C. § 2151n (1976). 
The foreign affairs committee of either house of Congress can require the 
Agency for International Development to justify any continuation of aid under 
the exception. Id. Either committee, or either house, may initiate a procedure 
by which Congress can overrule a grant of aid by concurrent resolution. Id. at 
§2367 (1976).

183. The International Development and Food Assistance Act of 1977, Pub. 
L. No. 95-88, § 203, 91 Stat. 533 (codified at 7 U.S.C. § 1712 (Supp. Ill 1979)), pro 
hibits the sale of agricultural products under Title I of P.L. 480 to any govern 
ment engaging in a consistent pattern of human rights violations, excepit where 
the sale would benefit needy people.

184. The International Bank for Reconstruction and Development Act of 
1977, Pub. L. No. 95-118, § 701, 91 Stat. 1067 (codified at 22 U.S.C. § 262d (Supp. 
Ill 1979)), directs American representatives to the international financial insti 
tutions to "advance the cause of human rights" through the use of the 'Voice 
and vote" of the United States, and specifically, to channel aii to countries 
which do not engage in a consistent pattern of gross violations of internation 
ally recognized human rights and to oppose aid to countries which do, unless 
the aid would serve the "basic human needs" of their citizens. AS passed, the 
Act is a compromise between the original House bill, which required a nega'ive 
vote on loans to human rights violators, and the Administration's desire for
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in the operations of both the Export-Import Bank 185 and the 
Overseas Private Investment Corporation. lllfi Congress has in 
addition restricted aid to specific nations as a result of their 
human rights practices 1 " 7 and has required the executive 
branch to prepare extensive public reports on human rights 
conditions around the world. 1 "8

In a 1976 amendment to the Foreign Assistance Act, Con-

flexibility. See Human Rights Hearings, supra note 170, at 58-59; see also For 
eign Assistance and Related Programs Appropriations Act of 1978, Pub. L. No. 
95-148, § 507. 91 Stat. 1230 (codified at 22 U.S.C. § 262d-l (Supp. Ill 1979)) (em 
ploying similar language).

The United Slates representatives to the financial institutions are also di 
rected to seek adoption of charter amendments that would establish human 
rights criteria for evaluating applications for assistance. Foreign Assistance 
and Related Programs Appropriations Act of 1979, Pub. L. No. 95-481, § 611. 92 
Stat. 1591 (1978) (codified at 22 U.S.C. § 262d note (Supp. Ill 1979)). See gener 
ally HOUSE COMM. ON APPROPRIATIONS, SURVEYS AND INVESTIGATIONS REPORT 
(1979). reprinted in Foreign Assistance and Related Programs Appropriations 
for 19HO—Part 2—International financial Institutions: Hearings Be/ore the Sub- 
comni. on Foreign Operations and Related Agencies of the House Comm. on Ap 
propriations, 96th Cong. 1st Sess. 19-20, 173-85 (1979) [hereinafter cited as 
International financial Institutions Hearings}. The agencies involved are the 
International Bank fcr Reconstruction and Development (the World Bank); the 
International Development Association; the International Finance Corporation; 
the Inter-American Development Bank; the African Development Fund; and 
the Asian Development Bank.

A less rigorous human rights statute applies to the International Monetary 
Fund: the Secretary of the Treasury, in consultation with the Secretary of 
State, must merely report yearly on the status of international human rights 
within each nation which draws on the IMF Supplementary Financing Facility 
(Witteveen Facility). Bretton Woods Agreement Amendments Act, Pub. L. No. 
95-435, §4, 92 Stat." 1051 (1978) (codified at 22 U.S.C. §286e-10 (Supp. Ill 1979)).

185. See Financial Institutions Regulator/ and Interest Rate Control Act of 
1978, Pub. L. No. 95-630, § 1904, 92 Stat. 3641 (codified at 12 U.S.C. § 635(b)(l)(B) 
(Supp- III 1979)).

186. The Overseas Private Investment Corporation Amendments Act of 
1978, Pub. L. No. 95-268, § 8. 92 Stat. 213 (codified at 22 U.S.C. § 2199(e) (Supp. 
Ill 1979)), applies the standards of § 116, subject to a national security excep 
tion, to activities of the Overseas Private Investment Corporation, which pro 
vides financing and insurance for investments in developing nations.

187. For example, the Foreign Assistance and Related Programs Appropria 
tions Act, Pub. L. No. 95-148, tit. I, §§ 107, 114, 91 Stat. 1230 (1977) (expired 1978), 
prohibited aid to Uganda, Vietnam, Cambodia, Laos, Angola, and Mozambique. 
Other sections of the Act prohibited or limited certain forms of military aid to 
Ethiopia, Uruguay, Argentina, Brazil, Ei Salvador, Guatemala, and the Philip 
pines. Id. at tit. V, §S 503A-503B (1977) (expired 1978).

188. Section 116'of the Foreign Assistance Act, 22 U.S.C. §2151ti (1976) 
(amended 1979), required annual reports on human rights in nations receiving 
economic aid. The 1976 revision of § ^028 of the Act required both annual and 
special reports on nations receiving rrilitary aid. 22 U.S.C. § 2304 (1976) 
(amended 1978, 1979). In 1979, § 116(d) was amended to require State Depart 
ment reports on human rights in all nations which are members of the United 
Nations, whether or not they receive any aid. International Development Coop 
eration Act of 1979, Pub. L. No. 96-53, § 504(a), 93 Stat. 359 (to be codified at 22 
U.S.C. §2151n(d)).
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gress explicitly established the promotion of international 
human rights as an essential component of United States for 
eign policy. Congress declared that, in accordance with Ameri 
can obligations under the United Nations Charter and in 
keeping with American traditions and constitutional heritage, 
"a principal goal of the foreign policy of the United States is to 
promote the increased observance of internationally recognized 
human rights by all countries." 189 This declaration may have 
been the most significant provision in the human rights legisla 
tion of the 1970s in that it transcended individual assistance 
programs to provide direction ror the whole of American for 
eign policy. 190 It was without doubt the most significant in 
terms of its effect on export controls. By requiring that the pro 
motion of human rights be considered a major part of "the for 
eign policy of the United States," perhaps even one of its 
"international responsibilities," 191 the 1976 declaration had the 
same effect as an amendment of EAA '69 itself—it expanded 
the purposes for which foreign policy export controls were ex 
plicitly authorized.

Much of the impetus for the steady enactment of human 
rights legislation prior to 1977 came from the perceived unwill 
ingness of the Republican Administration to pursue human 
rights issues. 192 The Carter Administration, however, had a 
markedly different attitude toward human rights. President 
Carter had campaigned en his intention to include human 
rights considerations in foreign policy 193 and came into office 
with a "clear commitment" to an active international human 
rights policy. 194 In his inaugural address 195 and his March 1977

189. International Security Assistance and Arms Export Control Act of 1976, 
Pub. L. No. 94-329, § 301, 90 Stat. 729 (amending 22 U.S.C. § 2304) (amended 1978, 
1979).

190. foreign Assistance and Related Programs Appropriations, fiscal Year 
1980—Part I: Hearings Bejore the Subcomm. on Foreign Assistance of the Sen 
ate Comm. on Appropriations, 96th Cong., 1st Sess. 728 (1979) (statement of 
Patricia Derian, Assistant Secretary of State for Human Rights and Humanita 
rian Affairs); see Weissbrodt, supra note 170, at 251.

191. EAA '69, Pub. L. No. 91-184, § 3(2)(B), 83 Stat. 841 (codified at 50 U.S.C. 
app. §2402(2)(B) (1976)) (expired 1979). EAA '79 replaced the word "responsi 
bilities" with "obligations." EAA '79, §3(2)(B), 50 U.S.C. app. § 2402(2) (B) 
(Supp. Ill 1979).

192. See Weissbrodt, supra note 170, at 241 n.39, 244 n.49^
193. See id. at 231 nn. 1 & 2.
194. Human Rights Hearings, supra note 170, at 57.
195. Inaugural Adr'ress of President Jimmy Carter, 13 WEEKLY COMP. OK 

PRES. Doc. 87,88 (1977).
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speech to the United Nations General Assembly, 196 President 
Carter reiterated his Administration's commitment to interna 
tional human rights as a central tenet of American foreign pol 
icy. State Department officials likewise stated their dedication 
to the promotion of human rights. 197 In 1977 and 1978, diplo 
matic initiatives and other actions aimed at promoting human 
rights became common. 198 The actions encompassed not only 
important symbolic gestures, 199 but more tangible measures as 
well; limitations on aid, arms transfers, and concessional food 
sales, among other measures, were imposed against nations 
that had violated human rights.200

In such an atmosphere, it was perhaps inevitable that ex 
port controls would be identified as another potential policy 
tool, and the human rights policy became the basis for some of 
the most controversial export controls of the 1970s. The specific 
controls described below illustrate the Carter Administration's 
use of export controls in pursuit of international human rights.

B. FOREIGN POLICY EXPORT CONTROLS, 1977-1978

A number of widely publicized and controversial foreign 
policy export controls, involving validated license require 
ments, restrictive licensing policies, and denials of individual 
licenses, were imposed during 1977 and 1978.201 The controls 
described in this section were based largely on the human

196. The President's Address to the General Assembly, 13 WEEKLY OOMP. 
or PRES. Doc. 397, 401 (1977).

197 See, e.g.. Human Rights Hearings, supra note 170, at 2-7 (statement of 
Mark L. Schneider, Deputy Assistant Secretary of Sta f >' fo r Human Rights); 
Vance, Human Rights and Foreign Policy, 1 GA. J. INT'L & COM:' L. 223 (1977) 
(Law Day Address).

198. See Human Rights Hearings, supra note 170, at 4-5; Vogelgesang, supra 
note 170, at 822-26; Weissbrodt, supra note 170, at 278-79.

199. See Human Rights Hearings, supra note 170, at 57.
200. See id., at 4-5, 8-9, 10-11, 39, 57-58; International Financial Institutions 

Hearings, supra note 184, at 180-83; DEPARTMENT OF STATE, REPORT ON HUMAN 
RIGHTS PRACTICES IN COUNTRIES RECEIVING U.S. AID: REPORT SUBMITTED TO THE 
SEN. COMM. ON FOREIGN RELATIONS AND THE HOUSE COMM. ON FOREIGN AFFAIRS, 
96th Cong., 1st Sess. 6 (1979) (hereinafter cited as REPORT ON HUMAN RIGHTS 
PRACTICES]; Vogelgesang, supra note 170, at 826.

For a description of the institutional structures that weigh human rights 
considerations in administrative decisionmaking, see Note, United States 
Human Rights Policy: Effect on Exports, 9 GA. J. INT'L & COMP. L. 287, 307-11 
(1979).

201. The descriptions of validated license controls and licensing policies are 
based primarily on official documents, regulations, and other statements of the 
relevant executive departments or Congress. Descriptions of license denials— 
and to some extent the other controls as well—are of necessity based on testi 
mony in congressional hearings and on press reports.
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rights policy embraced by the Carter Administration. It was 
these actions to which Congress was reacting when it adopted 
the foreign policy sections of EAA '79; they thus form part of 
the legislative history of EAA '79 and should be understood 
before considering the legislation itself. These incidents can 
also serve to illustrate the more general discussion of export 
conu-ols as a tool of foreign policy in Part IV. With the illustra 
tive function in mind, this section of the Article first examines 
the 1978 embargo on trade with Uganda, imposed not by the 
President, but by Congress.

1. Uganda: A Foreign Policy Embargo

The bizarre history of the reign of Idi Amin in Uganda is 
well known. From his rise to power in 1971, Amin subjected the 
country to a "reign of terror"202 perhaps unique in recent his 
tory,203 involving an unfathomable series of human rights viola 
tions.204

Between 1971 and 1978 the United States took a number of 
steps to "distance" itself from Amin:205 the American Embassy 
in Uganda was closed,206 American officials vigorously spoke 
out against Amin,207 economic and military assistance was ter 
minated,208 the Export-Import Bank and the Overseas Private

202. Uganda: The Human Rights Situation: Hearings Before the Subcomm. 
on Foreign Economic Policy of the Senate Comm. on Foreign Relations, 95th 
Cong., 2d Sess. 10, 11 (1978) (statement of Michael Posner) [hereinafter cited 
as Uganda Hearinys\. Mr. Posner's statement summarizes the major incidents 
of human rights violations from 1971 through June 1978.

203. Ullman, Human Rights and Economic Pot 'er: The United States Versus 
Idi Amin, 56 FOREIGN AFF. 528, 530 (1978). Only the recent events in Cambodia 
seem to approach the devastation of those in Uganda, and in Congress the two 
situations were often compared. See, e.g., Foreign Relations Authorization Act 
of 1978, Pub. L. No. 95-426, § 610(a), 92 Stat. 363, reprinted in 22 U.S.C. § 2151 
note (Supp. Ill 1979)) (congressional finding that governmental practices in the 
two countries involve "such systematic and extensive brutality" as to require 
condemnation). The United States was believed to have more potential influ 
ence over Uganda, however. See note 221 in/ra.

204. See Uganda Hearings, supra note 202, at 11-15 (statement of Michael 
Posner); id. at 96-98 (statement of Thomas Melady); see generally AMNESTY IN 
TERNATIONAL, HUMAN RIGHTS IN UGANDA (1978); T. MELADY & M. MELADY, IDI 
AMIN DADA: HITLER IN AFRICA (1977); T. MELADY & M. MELADY, UGANDA: THE 
ASIAN EXILES (1976). Thomas Melady was formerly United States Ambassador 
to Uganda.

205. See Uganda Hearings, supra note 202, at 126-28 (statement of WUliam 
Harrop). See Note, Recent Development, International Trade: Uganda Trade 
Embargo, 20 HARV. INT'L L.J. 206, 208 (1979).

206. Uganda Hearings, supra note 202, at 127 (statement of William Har 
rop).

207. Id. at 126.
208. International Development and Food Assistance Act of 1978, Pub. L.



976

1981] EXPORT CONTROLS 779

Investment Corporation ceased financing Ugandan transac 
tions,209 imports from Uganda were excluded from the Genera 
lized System of Preferences,2 '- 0 and American representatives 
to international lending institutions voted against loans to 
Uganda.211

There were few direct controls on irade with Uganda prior 
to 1978, however, despite Congressional pressure.212 Exports of 
arms were prohibited, and commercial exports of items already 
subject to validated license requirements were reviewed by the 
State Department.213 The Department recommended that 
licenses for exports that could contribute directly to human 
rights violations be denied,214 but exports that would not assist 
the Ugandan government or military were approved.215 State 
Department review was limited, furthermore, to exports of 
those high technology items controlled for national security 
purposes and a few other products controlled under the human 
rights policy.216 All other commercial exports, and all imports,

No. 95-424, §602, 92 Slat. 937 (amended 1979) (codified at 22 U.S.C. §2151 note 
(Supp. Ill 1979)).

209. Uganda Hearings, supra note 202, at 127 (statement of William Har- 
rop).

210. Exec. Order No. 11,888, 3A C.F.R. 207 (1975)
211. Uganda Hearings, supra note 202, at 127 (statement of William Har- 

rop).
212. See, e.g., H. Ccn. Res. 612, 95th Cong., 2d Sess. (1978), reprinted in U.S. 

Uganda Relations: Hearings Before the Subcomm. an Africa, Int'l Organiza 
tions and Int'l Economic Policy & Trade "fthe House Comm. on Int'l Relations, 
95th Cong., 2d Sess. 305-06 (1978) ("strongly condemns" human rights violations 
and "urges" President to implement measures "such as an embargo on trade"); 
Uganda Hearings, supra note 202, at 5 (statement of Sen. Hatfield); N.Y. Times, 
June 14, 1978, at 12, col. 4 (letter from 42 congressmen and 8 senators to the 
President).

213. Uganda Hearings, supra note 202, at 127 (statement of William Har- 
rop); id. at 106-07 (statement of Rauer Meyer).

S14. Uganda Hearings, supra note 202, at 127 (statement of William Har- 
rop).

215. See id. at 106-08 (statement of Rauer Meyer).
216. In 1978, Uganda was in Country Group V, 15 C.F.R. Part 370, Supp. No. 1 

(1978). The only exports which ordinarily require a validated license for export 
to destinations in Group V are those unilaterally or multilaterally controlled to 
all destinations. See The Commodity Control List, supra note 70. As *,f June 
1978, only dual-use national security itema, nuclear power items, and three cat 
egories of items requiring validated licenses so their export could he scruti 
nized under the human rights policy were so controlled. The human rights 
controls applied to certain nonmilitary aircraft, ECCN 4460B, certain crime con 
trol and detection equipment, see notes 266-90 infra and accompanying text, 
and certain listening devices, ECCN 4517B. See Senate EAA Hearings Part I, 
supra note 106, at 65 (statement of Commerce Department); id. at 219-22 
(statement of State Department). All were unilaterally controlled to all or 
most destinations in Group V, including Uganda. By way of contrast, several
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continued unimpeded.217
The Administration opposed additional trade controls, ar 

guing that restrictions on exports would have little effect be 
cause export volume to Uganda was small and the United 
States was not the sole supplier of any significant Ugandan im 
port.218 Even though the United States imported one-third of 
Uganda's coffee exports (its major source of foreign exchange), 
the Administration contended that restrictions on imports 
would have little effect, reasoning that high coffee prices would 
induce other nations to purchase any part of the Ugandan crop 
not bought by the United States.219 Other coffee importing na 
tions had shown no interest in cooperating with an American 
ban on imports.220

In Congress, however, it was widely believed that the mag 
nitude of American coffee imports gave the United States sub 
stantial influence over Uganda, perhaps enough to oust 
Amin.221 Others argued that, whatever the economic or polit 
ical effect, an American embargo would be symbolically impor 
tant. 222 In October 1978, Congress swept aside the 
Administration's arguments and imposed a mandatory ban on 
both imports from and exports to Uganda.223 This was the first

commodities required validated licenses for export to other countries in Group 
V, notably South Africa and certain Middle East nations. Id.

217. Uganda Hearings, supra note 202, at 127 (statement of William Har- 
rop).

218. Id. at 106, 128 (statement of Rauer Meyer).
219. Id. at 128 (statement of William Harrop). United States imports from 

Ugarda in 1977 totalled $248 million, virtually all of which consisted of coffee. 
Id. at 105 (statement of Rauer Meyer). See id. at 2 (statement of Sen. Church) ; 
id. at 4 (statement of Sen. Hatfleld).

220. Id. at 128 (statement of William Harrop).
221. Senator Hatfleld, for example, argued that while an import embargo 

could not "guarantee the overthrow ot Amin," it could be imposed "with expec 
tations of success" since other importing nations might go along. Id. at 6-7 
(statement of Sen. Hatfield). Representative Peass felt that coffee imports 
gave the United States "real power to affect events in Uganda. . . . Whether 
Amin would fall from power if he lost his coffee revenue from the West is an 
open question; but the impact upon him would be very severe." Id. at 32-33, 35 
(statement of Rep. Pease).

222. Id. at 17-18 (statement of Michael Posner).
223. Bretton Woods Agreement Amendments Act, Pub. L. No. 95-435, § 5(c)- 

(d), 92 Stat. 1051 (1978) <§ 5(c) repealed 1979j § 5(d) codified at 50 U.S.C. app. 
§ 2403 (Supp. Ill 1979) (expired 1979)). The embargo provision was a rider to 
the statute, which authorized United States participation in the IMF Supple 
mental Financing Facility. A related provision "directed" the President to sup 
port international actions, including economic restrictions, against Uganda. 
Pub. L. No. 95-435, § 5(e), 92 Stat. 1051 (1978) (repealed 1979). Prior legislation, 
Foreign Relations Authorization Act, Fiscal Year 1979, Pub. L. No. 95-426, tit. 'A', 
§610(b)-(d), 92 Stat. 63 (codified at 22 U.S.C. §2151 note (Supp. Ill 1979)) (ex 
pired 1979), had "urged" the President to support international action to bring
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unilateral American embargo that did not have its origin in 
armed hostilities or similar circumstances.224 It was based in 
stead on congressional findings that the government of Uganda 
had committed "genocide" and that the unique economic rela 
tionship of the United States justified "an exceptional re 
sponse."225

The embargo statute prohibited the importation of "any ar 
ticle grown, produced or manufactured in Uganda" until the 
President certified to Congress that the government of Uganda 
was no longer "committing a consistent pattern of gross viola 
tions of human rights."226 The import ban was to be adminis 
tered by the Treasury Department, in consultation with the 
State Department,227 but regulations were never promulgated 
because American companies had already ceased buying 
Ugandan coffee under the pressure of congressional and other 
public criticism.228

The ban on exports to Uganda, enacted as an amendment 
to EAA '69,229 was similar in form to the import prohibition, but 
with two significant differences. First, it permitted the contin 
ued exportation of food products, a major part of American ex 
ports to Uganda. Second, it prohibited the export of all other 
items "subject to the jurisdiction of the United States or ex 
ported by any person subject to the jurisdiction of the United 
States."230 Under the American approach to national jurisdic 
tion, and in line with a 1977 amendment to EAA '69,231 this lan 
guage made the export prohibition applicable to foreign firms 
controlled by Americans, a controversial extension of American

about change in Uganda and required the Secretary of State to report the steps 
taken. It had also expressed the "sense of the Congress" that the President 
should prohibit export!; of military, paramilitary, and police equipment to 
Uganda and should propose a United Nations arms embargo, among other 
measures.

224. See Note, supra note 205, at 209.
225. Bretton Woods Agreement Amendments Act, Pub. L. No. 95-435, § 5(a), 

92 Stat. 1051 (1978) (repealed 1979).
226. Id. at § 5(c) (repealed 1979). The statute did not refer to "internation 

ally recognized" human rights as most similar statutes do.
227. Exec. Order No. 12,117, 3 C.F.R. 362 (1979), reprinted in 22 U.S.C. § 2151 

note, at 532 (Supp. Ill 1979).
228. See Uganda Hearings supra note 202, at 129 (statement of William 

Harrop).
229. Bretton Woods Agreement Amendments Act, Pub. L. No. 95-435, § 5(d), 

92 Stat. 1051 (1978) (expired 1979).
230. Id.
231. Act of Dec. 28, 1977, Pub. L. No. 95-223, § 301(a), (b)(l) (expired 1979); 

see note 13 supra.
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law beyond United States territory.232 The import ban, in con 
trast, prohibited only imports into the United States, its territo 
ries, and possessions, even though the potential for diversion of 
Ugandan coffee purchases to foreign subsidiaries of American 
companies had been acknowledged by Congress.233

The Commerce Department hastily adopted a regulation 
that simply repeated the terms of the statute, superseding any 
inconsistent provisions in the Regulations.234 Detailed perma 
nent regulations—including controversial provisions to imple 
ment the embargo as to controlled foreign firms—were 
proposed in December 1978,235 but events overtook the Ameri 
can embargo before the regulations could be finally adopted. In 
April 1979, a force of Tanzanian soldiers and Ugandan exiles 
captured Kampala, driving Amin from the capital and estab 
lishing a provisional government.23^ Welcoming Amin's over 
throw, the United States moved to establish normal relations 
with the new government.237 President Carter certified an end 
to human rights violations (fulfilling the condition imposed by 
the statute),238 the temporary export control regulation was de 
leted, and the proposed regulations were withdrawn.239 In Sep 
tember 1979, Congress repealed the embargo legislation.240

2. The South African Military and Police: An Embargo of 
Disfavored Institutions
Because of its racial policies, South Africa has been the tar 

get of various trade restrictions imposed by the United Nations, 
the United States, and other nations.241 The American restric-

232. See text accompanying notes 618-55 infra.
233. See, e.g., Uganda Hearings, rupra note 202, at 64-65 (statement of Sen. 

Church).
234. 43 Fed. Reg. 49,304 (1978) (repealed 1979). The regulation was made ef 

fective retroactively to the date of the statute.
235. 43 Fed. Reg. 58,571 (1978).
236. See N.Y. Times, April 12, 1979, at A-l, col. 1.
237. Id. at A-16, col. 3.
238. Memorandum of May 15, 197S, 3 C.F.R. 485 (1980).
239. 44 Fed. Reg. 31,010 (1979).
240. International Development and Food Assistance Act of 1978—Uganda, 

Pub. L. No. 96-67, 93 Stat. 415 (1979) (amending 22 U.S.C. § 21G1, with regard to 
aid to Uganda, and repealing 50 U.S.C. app. § 2403(m)).

241. Most notable is the embargo on arms sales mandated by the Security 
Council. See note 2 supra. While the arms embargo is primarily administered 
by the State Depanment, the Commerce Department controls exports of arms- 
related commodities .vithin its jurisdiction. See 15 C.F.R. §385.4(a)(l) (1930)j 
Mehlmari, Milch & Toumanoff, United States Restrictions on Exports to South 
Africa, 73 AM. J. INT'L L. 581, 587 n.40, 589 n.53 (1979). The commodities so con 
trolled are listed in 15 C.F.R. Part 379, Supp. No. 2 (1980). Related technical 
data are also controlled See id. at § 385.4(a)(3), 379.4(e) (1979). Licensing pol-
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tion with the greatest effect on commercial exports dates from 
1978, when the Carter Administration embargoed all exports 
and reexports of United States-origin goods and unpublished 
technical information to or for the use of any "military and po 
lice entities" in South Africa.-42 Although the Administration 
asserted that its action was intended both to strengthen Ameri 
can implementation of a United Nations arms embargo and to 
further United States foreign policy regarding human rights,243 
the President had authority to impose the controls only under 
the foreign policy clause of EAA '69, because the relevant Se 
curity Council resolutions related only to exports of arms and 
related equipment. 244

The South African embargo extends to "any commodity, 
including commodities that may be exported to any destination 
in Country Group V under a general license."245 As in the case 
of Uganda,24fi many sensitive exports already required vali 
dated licenses for export to South Africa in 1978.247 A restric-

icy relating to exports of these arms-related items was made more restrictive in 
1978. 43 Fed. Reg. 7311 (1978); see M' man, Milch & Toumanoff, supra at 582- 
85, 589.

The United States also controls trie export cf certain nonmilitary aircraft, 
helicopters, and related equipment to any consignee in South Afric;:. See 45 
Fed. Reg. 1509-1601 (1980) (to be codified'at 15 C.F.R. §§385.4, 399.4). Aircraft 
exports are only licensed on receipt of adequate written assurances of exclu 
sively civilian use. 45 Fed. Reg. 1599 (1980) (to be codified at 15 C.F.R. § 385.4(a) 
(8)); House EAA Hearings Part I, supra note 21, at 132 (statement of William 
Root).

The validated license requirements applicable to certain advanced com 
puters (ECCN 1565A), already controlled for national security purposes, were 
extended in 1980 (with certain exceptions) to exports to certain South African 
government agencies on foreign policy grounds. 45 Fed. Reg. 'u99 (1980) (to be 
codified at 15 C.F.R. § 385.4(a)(9)). Early in 1981, a validated license was re 
quired for the export of any computer, regardless of performance level, to such 
governmental agencies. 46 Fed. Reg. 1258 (1981).

242. 43 Fed. Reg. 7311 (1978) (amending 15 C.F.R. Parts 371, 373. 379, 385, 386 
& 399). The controls also apply to exports to Namibia. Id. 43 Fed. Reg. 43,450 
(1978) (adding 15 C.F.R. Part 385, Supp. No. 2), designated the following con 
trolled entities: The Armaments Development and Production Corporation 
(ARMSCOR), the Department of Prisons, the Bureau of State Security, and the 
South African Railways Police Force-, the National Institute of Defense Re 
search, in cases where the exported goods or information will be used in a re 
search project for the military or police; and certain other law enforcement 
officials, not associated with the specified agencies, who perform duties similar 
to those of police in the United States.

243. 43 Fed. Reg. 7,311 (1978); House EAA Hearings Pan I, supra note 21, at 
145-46 (statement of William Root).

244. See notes 2, 241 supra.
245. i 15 C.F.R. § 385.4(a)(2) (1980) (emphasis in original).
246. See text accompanying notes 212-16 supra.
247. These items included equipment related to arms, certain aircraft, crime 

detection devices, and the dual-use items controlled to all destinations.
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tive licensing policy had been in effect for arms-related 
items;248 licensing policy for dual-use items had fluctuated with 
changes in administration.249 The embargo, however, meant 
that no validated licenses would be issued for exports of any of 
these products to the South African military and police.250 The 
embargo regulations also went much further: a validated li 
cense became necessary to export any product to the desig 
nated entities, even ordinary vehicles, office equipment, or 
other commercial items, and no such license would be granted. 
The embargo was intended to deny the controlled organizations 
access to all United States-origin goods and information.251

The embargo regulations prohibit not only exports and 
reexports to military qnd police consignees, but also exports 
and reexports to civilian South African252 and third-country 
buyers when the exporter or reexpoiter knows (or has reason 
to know) that the goods are to be sold to or used by or for the 
regulated entities, or used to service equipment used by or for 
them.253 Moreover, the regulations prohibit foreign purchasers 
from using American-origin parts or components to manufac 
ture products abroad when the purchasers know (or have rea 
son to know) that their products will similarly reach the 
controlled entities.234

248. See 15 C.F.R. § 385.4(a)(l) (1978).
249. See Mehlman, Miich & Toumanoff, supra note 241, at 583-85.
250. See Senate foreign Policy Hearings, supra note 113, at 281-82 (state 

ment of Charles W. Stewart); U.S. Export Control Policy and Extension of the 
Export Administration Act: Hearings on S. 737 and S. 999 Before the Subcomm. 
on International finance of the Senate Comm. on Banking, Housing and Urban 
Affairs-Part II, 96th Cong., 1st Sess. 262-67 (1979) (hereinafter cited as Senate 
EAA Hearings Part II] (statement of Charles W. Stewart). The requirement of 
a validated license flows from 15 C.F.R. § 371.2(c)(10) (1980). The embargo as a 
matter of licensing policy is stated in id. at § 385.4(a)(2)-(3).

251. 43 Fed. Reg. 7311 (1978).
252. A special destination control statement is required on bills of lading 

and commercial invoices used in exports to civilian consignees in South Africa, 
giving notice that the goods may not be resold or otherwise delivered to or for 
the use of the designated entities. 15 C.F.R. § 386.6(a)(2), (d)(3) (1980).

253. Id. at §§ 385.4(a)(2), 371.2(c)(ll), 373.1 (a). Foreign consignees and dis 
tributors approved for participation in special licensing procedures must certify 
that goods originating in the United States will not be made available to the 
designated entities. Id. at § 373.1 (a)(2).

The fact that the controls apply to American exports to third-country pur 
chasers and civilian South African purchasers only when the American ex 
porter has reason to know that the goods are to be made available to the 
military or police is criticized as a "key weakness" of the controls in Mehlman, 
Milch & Toumanoff, supraQote 241, at 593. 595. The authors' suggested reme 
dies for this and other weaknesses include expansion of the controls, the addi 
tion of reporting requirements for United States exporters, and stronger 
penalties for violations. Id. at 597-602.

254. 15 C.F.R. § 385.4(a)(4) (1980).
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The embargo applies just as expansively to the export and 
reexport of all nonpublic technical data under the licensing ju 
risdiction of Commerce,255 and extends to transactions in 
which the "direct product" of the data (which might be an item 
of equipment, a process, or a service), or any "subsequent 
product of the direct product" (such as an item manufactured 
or produced by the equipment or process that is the direct 
product of the data), is to be delivered to, or used by or for, any 
of the designated South African organizations. 25fj

The technical data regulations of the South African em 
bargo appear to extend further than the realistic enforcement 
capabilities of the United States, especially in the area of reex 
ports. The regulations, for example, purport to prohib't a 
French firm licensed to use an American company's technology 
from sub-licensing that technology to a private South African 
corporation when the French firm "knows or has reason to 
know" that equipment to be constructed with the aid of the 
technology will be used in the manfuacture of an item that will 
be used to service eqvipment owned by one of the designated 
South African police organizations. Assuming that the foreign 
parties involve^1 would not advertise their agreement to Ameri 
can authorities, it would be very difficult to ascertain, let alone 
prove, the existence of the sub-license, the use made of the 
products of the data in South Africa, or the knowledge of the

"55. Id. at § 385.4(a) (3). The only information not subject to the embargo is 
that eligible for export under General License GTDA. Id. m §§ 385.4(a) (3), 
379,3. When nonpublic technical data qualifies for export to civilian purchasers 
undf-. general License GTDR (that is, when the United States exporter has no 
reason to know of any intended retransfer to the designated South African enti 
ties, id. at §§ 385.4(a)(3), 379.4(e)) the regulations require that the buyers be 
notified in writing that the direct product of the data—though apparently not 
th? data itself, and in this case apparently not the subsequent products, of the 
direct product—may not be made available in any direct or indirect way to the 
designated entires. Id. Exports to third countries appear to be covered only 
by a general provision in the regulations making it impermissible to export 
technical data from the United States to any destination when the exporter 
knows that the data is to be reexported, directly or indirectly, to any other des 
tination without specific permission of OEA. Id. at §§ 379.8(a)(2),"371.2(e)(5). 
An exception from this prohibition is available when the contemplated reex 
port is to a destination to which the data could have been exported directly 
under General License GTDA or GTDR. Id. at § 379.8(b)(l). This exception 
would not be available if the contemplated reexport were of nonpublic data and 
were destined to or for the use of the South African military or police, since 
General License GTDR would not be available for such a direct export. Id. at 
§ 379.4(e).

256. Id. at §§385.4(a)(3), 379.4(e). This extension of the restrictions on 
technical data exports appears not to apply to exports to third countries, how 
ever. See id. at § 379.8(a)(2).
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French firm.257
Even more severe enforcement problems arise if, in the 

same transaction, the original licensee of the American technol 
ogy is a private South African company.258 Information on in 
ternal transfers may be more difficult to obtain than 
information on reexports,259 and a prohibition on internal re- 
transfers might run afoul of South African law.260 The only 
available penalty, if a violation could be established, would 
seem to be disqualification of the South African licensee from 
participation in subsequent American export transactions.261 
Moreover, the South African government could commandeer 
needed information or equipment from the civilian sector in an 
emergency.262

Many of the problems of coverage and enforcement in the 
South African embargo stem from the "middle road" policy of 
embargoing only particularly disfavored institutions.203 This 
and certain other South African trade restrictions264 are the 
only American export controls that formally apply only to par-

257. See Mehlman, Milch & Toumanoff, supra note 241, at 593-96.
258. See Senate EAA Hearings Part II, supra note 250, at 264 (statement of 

Charles W. Stewart). The embargo regulations appear to contain no provision 
prohibiting an internal transfer, although exporters of technical data to South 
African buyers must notify their buyers that the products of the data may not 
be made available to the military or police. See note 255 supra. The applicable 
regulations speak only of "exports" and "reexports"; a transfer of technical 
data or its products from a civilian buyer to a police agency v/ithin South Africa 
is clearly not a United States export and does not fall within the definition of a 
reexport either, 15 C.F.R. § 370.2 (1980). But see Mehlman, Milch & Toumanoff, 
supra note 241, at 593 n.63, 596.

259. See Mehlman, Milch & Toumanoff, supra note 241, at 593-97; House EAA 
Hearings Part I, supra note 21, at 126 (statement of Stanley Marcuss). Infor 
mation on diversion is obtained primarily from foreign service officials and in 
telligence agencies. Id.

260. See Mehlman, Milch & Toumanoff, supra note 241, at 596 n.76.
261. See id. at 593 n.G3. This penalty has not been applied on a regular ba 

sis.
262. See id at 593 n.64; Senate EAA Hearings Part II. supra note 250, at 91 

(statement of W. Robert McLellan).
263. See Mehlman, Milch & Toumanoff, supra note 241, at 597. Short of mov 

ing to a total embargo, the authors suggest ameliorating some of the enforce 
ment problems by prohibiting exports to ail South African purchasers of any 
item which would be useful to the police and military in counterinsurgency op- 
orations; or by permitting such exports only when the exporter could establish 
that the items "would never reach governmental forces," id. at 598, a showing 
that seems impossible in light of the ability of such forces to commandeer civil 
ian goods.

264. Aircraft, for example, can only be exported with written assurances 
that they will not be used by military or paramilitary forces, and computer ex 
ports are controlled to particular South African government agencies. See note 
241 supra.
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ticular institutions in a target nation. In practice, however, 
other controls, particularly those under the anti-terrorism and 
regional stability policies and the crime detection equipment 
controls discussed below, also focus on exports to foreign mili 
tary and police forces and share similar enforcement 
problems. 265

3. Crime Detection Equipment: Controls on the Instruments of 
Disfavored Conduct
The Uganda and South Africa embargoes were products of 

American attitudes toward particular countries and their gov 
ernments. Controls on exports of crime detection equipment, 
in contrast, have grown out of a more generalized American at 
titude toward particular conduct, wherever practiced: torture, 
suppression of dissidents, and other violations of basic human 
rights.266

Validated license controls on crime detection equipment 
were first imposed under EAA '69 in 1974.267 The items subject 
to control have remained constant to the present day. In gen 
eral terms, they include "any commodity particularly useful in 
crime control and detection,"268 ranging from relatively simple 
items, such as fingerprinting equipment, riot guns, bullet proof 
vests, helmets and restraint devices, to sophisticated devices 
such as infrared and ultra-violet photographic equipment, mo 
bile crime science laboratories, voice print identification equip 
ment, and lie detectors.-69 Initially, however, the validated 
license requirement applied only to exports to Country Groups

265. For example, aircraft and other items controlled under the anti-terror 
ism and regional stability policies, see notes 116-19, 166, 169 supra, are by their 
nature likely to be purchased by governmental agencies. The same is true for 
crime detection devices. See text accompanying notes 266-90 infra. Most items 
on the CCL are also closely scrutinized under the human rights policy when 
exported to military and police consignees. See text accompanying notes 276, 
340-42 infra.

266. Advocates of controls on such equipment refer to it as "citizen control 
equipment" to make the point that it can be used to monitor and control dissi 
dents, minorities, or ordinary citizens in the hands of a repressive regime. See 
Senate EAA Hearings Part II, supra note 250, at 145, 157-58 (statement of Jerry 
Goodman).

267. 39 Fed. Reg. 26,719 (1974) (codified in 15 C.F.R. § 376.14 (1975)).
268. 15 C.F.R. §376.14(a) (1980).
269. Id. These examples in the Regulations are intended to supplement the 

more specific listings of controlled items in the CCL, including items under 
ECCNs 4597B, 5480B, 5597B, 5680B, 5998B and 5999B (1979). ECCN entries may 
list specific controlled items in some detail, such as "leg irons, shackles, hand 
cuffs, [and] thumbscrews." ECCN 5680B. In 1980, related nonpublic techni 
cs! data was also placed under control. See 15 C.F.R. §376.14(a) (1980), as 
amended by 45 Fed. Reg. 1598 (1980).
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Q, W, and Y,270 then including the U.S.S.R., Eastern Europe, 
and the People's Republic of China.271 Although the Com 
merce Department stated only that these controls were im 
posed because the affected exports "would be contrary to the 
foreign policy interests of the United States,"2 "2 the timing of 
the measure suggests that it was a response to the problems of 
emigration and treatment of dissidents in the U.S.S.R., then 
major issues in the United States.273 Soon after the Carter Ad 
ministration came into office, validated license controls were 
extended to all purchasers in South Africa.274

The regulations were expanded in 1978275 to require a vali 
dated license for exports of crime detection equipment to all 
destinations except the member nations of NATO, Japan, Aus 
tralia, and New Zealand. The stated purpose of these expanded 
controls was to allow the Commerce and State Departments276 
to review proposed exports and determine whether the equip 
ment to be sold would be used in consonance with the Ameri 
can human rights policy.277

Congress in 1978 wrote the existing controls into EAA 
'69,278 calling for particular scrutiny by the State Department of 
proposed sales to police and internal security forces with

270. 15 C.F.R. § 376.14(a) (1375) (current version at 15 C.F.R. § 376.14 (1980)). 
All exports, including cnme detection equipment, were of course embargoed to 
the nations in Group Z and, at that time, Group S (Rhodesia). 15 C.F.R. 
§§385.1, .3 (1975).

271. 15 C.F.R. Part 370, Supp. 1 (1974). The People's Republic of China now 
constitutes Country Group P. 45 Fed. Reg. 27,922 (1980).

272. 39 Fed. Reg. 26,719 (1974).
273. The major American response was the well-known Jackson-Vanik 

Amendment. See generally Note, An Interim Analysis of the Effects of the Jack 
son-Vanik Amendment on Trade and Human Rights: The Romanian Example, 
8 LAW & POL'Y INT'L Bus. 193 (1976).

274. 42 Fed. Reg. 36,991 (1977) (codified at 15 C.F.R. §376.14 (1978)). Nam 
ibia was also included in the controls. Id.

275. 43 Fed. Reg. 27,985-86 (1978) (codified at 15 C.F.R. §§ 376.14, 385.2, .4, .5 & 
Pt. 373, Supp. No. 1 (1980)). These regulations were made retroactively effec 
tive. See Bingham & Johnson, supra note 117, at 914.

276. The State Department reviews applications for licenses to export crime 
detection equipment and many other items on the CCL to police and military 
consignees in most countries from a human rights perspective. See Senate EAA 
Hearing-: Part I, supra note 106, at 219-22 (statement of Richard Cooper).

277. 43 Fed. Reg. 27,985-86 (1978). A similar rationale supported controls on 
the export to all destinations of "bugging" equipment, used for surreptitious lis 
tening to wire or oral conversations, such as the "martini olive transmitter." 
See 15 C.F.R. § 376.13 (1980).

278. International Security Assistance Act of 1978, Pub. L. No. 95-384, 
§6(d)(2), 92 Stat. 730, 50 U.S.C. app. § 2403(m) (Supp. Ill 1979). The original 
bill would have placed the equipment on the Munitions List (S. 3075, 95th 
Cong., 2d Sess. 1978), but a floor amendment by Senator Stevenson moved the 
controls to the EAA. 124 CONG. REC. 511,814 (daily ed. July 26, 1978).

20-617 O - S3 - 63
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records of torture and other abuses of human rights.279 Legisla 
tion was said to be required to ensure that enforcement of the 
existing controls would not be subject to "administrative dis 
cretion."280 To strengthen enforcement, the statute provided 
that no licenses were to be issued for exports of controlled 
equipment to any country whose government engages in a con 
sistent pattern of gross violations of internationally recognized 
human rights unless the President certified that extraordinaiy 
circumstances warranted the granting of licenses.281

Given the stated intent to focus controls on nations with 
records of extreme human rights abuse, some were concerned 
that the statute made Sweden, Switzerland, and other nations 
with exemplary human rights records subject to the same vali 
dated license controls as the worst violators of human rights.282 
Acting on this concern in EAA '79, Congress gave the President 
authority to exempt individual nations.zss but no country has 
yet been formally exempted.284 The State Department has en 
deavored instead to minimize unnecessary trade disruption by 
waiving review of license applications for exports to "clean" na 
tions like Sweden and Switzerland;285 for foreign relations rea 
sons, this procedure was preferred over a publicly promulgated 
list of nations whose purchases were thought to require scru 
tiny under the American human rights policy.286

The result, however, is still a burden on trade in the con 
trolled items. Even if review is waived by the State Depart 
ment, exports to "clean" countries continue to require 
validated licenses from the Commerce Department, involving 
both expense and delay. Exports to all nations not considered 
"clean" must be reviewed by both departments, involving fur 
ther delay. The State Department routinely approves the appli 
cations it reviews unless they involve exports to military or 
police forces (which most presumably uo) and unless the gov-

279. 124 CONG. REC. 311,814 (daily ed. July 26, 1978) (remarks of Sen. Ste- 
veii~"i>

280. Id.
281. 22 U.S.C. § 2304(a)(2) (Supp. Ill 1979).
282. See S. REP. No. 96-169, supra note 31, at 19.
283. 50 U.S.C. app. § 2405(j)(2) (Supp. Ill 197°
284. S»e 45 Fed. Reg. 1595, 1596 (1980) (President's extension of foreign pol 

icy controls beyond Dec. 31, 1979, states that validated licenses are required to 
all destinations except those named in statute).

285. See Senate EAA Hearing.-, Part I, supra note 106, at 221 (statement of 
Richard Cooper); House EAA Hearings Pan I. supra note 21, at 149 (statement 
of William Root).

286. See House EAA Hearings Pan I, supra note 21, at 148 (statement of 
William Root).
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ernment of the importing nation commits "serious" human 
rights abuses.287 A recently adopted statement of licensing pol 
icy delineates the considerations applied by the State and 
Commerce Departments in unusual detail and indicates that 
applications are generally considered favorably.288 Still, a large 
number of applications are reviewed on a case-by-case basis,289 
and there have been significant delays in processing even un- 
controversial applications.290

4. Petroleum Equipment Exports to the Soviet Union: A 
Signal of National Displeasure

In 1978, on the personal decision of President Carter,291 the 
Commerce Department placed under validated license control 
exports to the Soviet Union of most equipment used in explor 
ing for and producing petroleum and natural gas.292 The Com 
merce Department release that announced the new controls 
stated, somewhat opaquely, that the purpose of the controls 
was to assure that petroleum equipment exports "would be 
consistent with the foreign policy objectives of the United 
States."293 No national security purpose was mentioned. In 
fact, exports of any petroleum equipment thought to have na 
tional security implications because of the technologies in 
volved were already subject to controls.294

The foreign policy context in which these controls were im-

287. Senate EAA Hearings Part I, supra note 106, at 221 (statement of Rich 
ard Cooper).

288. 45 Fed. Reg. 1595 (1980).
289. See id.: House EAA Hearings Part I, supra note 21, at 136-37 (statement 

of William Root).
290. House EAA Hearings Part /, supra note 21, at 137 (statement of Wil 

liam Root).
291. See Senate EAA Hearings Part I. supra note 106, at 211 (statement of 

Richard Cooper).
292. 43 Fed. Reg. 33,699 (1978) (amending 15 C.F.R. §379.4(f) and the Com 

modity Control Last) (current version at 15 C.F.R. § 379.4(f) (1S80)).
293. 43 Fed. Reg. 33,699 (1978).
294. Senate EAA Hearings Part f. supra note 106, at 50 (statement of Stan 

ley Marcuss). The Defense Department has stated that exports of petroleum 
exploration and production equipment of the kinds controlled in 1978 do not 
contribute significantly to Soviet military strength, since Soviet military re* 
quiremenis are only a small fraction of domestic oil production and would in 
any case have priority in the allocation of domestic supplies. See House EAA 
Hearings Part I, supra note 21, at 177 (statement of Ellen Frost). The Adminis 
tration was of course concerned with Soviet petroleum production capabilities 
because of the implications for Soviet industrial strength and foreign policy, 
and Commerce had been monitoring petroleum equipment exports before the 
controls were imposed. See Senate EAA Hearings Part I, supra note 106, at 58 
(letter from Sen. Proxmire).
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posed was shaped by a series of incidents in mid-1978 that had 
placed a "serious strain" on relations between the U.S.S.R. and 
the United States.295 They included the arrest and trial of an 
American businessman on charges of violating Soviet currency 
laws;296 the trial of American journalists;297 and the trial and 
sentencing of the dissidents Anatoly Shcharansky and Alek- 
sandr Ginzburg.298 The State Department has characterized 
the petroleum equipment controls as "a signal to the USSR 
that business could not continue completely as usual" in light 
of these incidents,299 and as "a signal to the Soviet Union of 
(United States] displeasure at various things that they were 
doing."300 It is widely believed, however, that the controls were 
triggered primarily by the Shcharansky and Ginzburg sentenc 
ing,301 and subsequent Administration statements described 
the petroleum equipment controls as part of the American 
human rights policy.302

Although virtually all commodities used primarily to ex-

295. Senate EAA Hearings Pan I, supra note 106, at 31 (statement of 
Juanita Kreps).

296. See N.Y. Times, August 13, 1978, at 1147 (microfilm ed.). The business 
man, Jay Crawford, an employee of International Harvester Corporation, was 
triad in September 1978 and received a suspended sentence. Id., Sept. 7, 1978, 
at 71 (microfilm ed.); id., Sept. 8, 1978, at 31 (microfilm ed.). He was allowed to 
leave the U.S.S.R. in October amid a general relaxation of tensions. Id., Oct. 20, 
1978, at 37 (microfilm ed.).

297. Id., July 24, 1978, at 2, col. 1.
298. Id. Shcharansky and Ginzburg went on trial July 10, 1978, on charges 

of espionage and subversion. Id., July 11, 1978, at 1, col. 5. The trials were con 
demned by President Carter. Id., July 13, 1978, at 1, col. 6. On July 13 and 14, 
1978, the two were given harsh sentences. Id., July 14, 1978, at 1, col. 5; id., July 
15, 1978, at 1, col. 6.

299. Senate EAA Hearings Part I, supra note 106, at 224 (statement of Rich 
ard Cooper); House EAA Hearings Part I, supra note 21, at 954 (statement of 
William Root).

300. Senate EAA Hearings Pan I, supra note 106, at 211 (statement of Rich 
ard Cooper).

301. See, e.g., 124 CONG. REC. 513,690 (daily ed. Aug. 17, 1978) (announce 
ment by Sen. Stevenson of intention to hold hearings on the use of export con 
trols and export credits); Bingham & Johnson, supra note 117, at 915; N.Y. 
Times, July 19, 1978, at 1, col. 2. National Security Advisor Brzezinski, National 
Security Council staff member Samuel Huntington, and Senator Henry Jackson 
all stated after the trials had begun that the United States should interrupt 
trade transactions with the U.S.S.R. to show American displeasure. N.Y. Times, 
July 12, 1978, at 4, col. 3; id., July 13, 1978, at 4, co). 4.

302. Senate EAA Hearings Part I, supra note 106, at 64-66 (statement of 
Commerce Department); id. at 109 (statement of Duane Sewell). When ex 
isting foreign policy controls were extended as required by EAA '79, however, 
the petroleum equipment controls were not identified with human rights, as 
were, for example, the controls on crime detection equipment. They were sepa 
rately identified, arid not associated with any underlying policy. See 45 Fed. 
Reg. 1596-97 (1980).
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plore for or produce oil and gas were subject to the new re 
quirement,™3 the controls applied only to exports to the Soviet 
Union, not to exports to Eastern Europe or other Soviet allies, 
where a danger of transshipment presumably exists. Special 
restrictions were imposed on exports of nonpubhc information 
relating to the designated equipment. Such data already re 
quired a validated license for export to the U.S.S.R. and other 
Communist countries;304 the 1978 regulations provided that 
such information could only be exported to other destinations 
under general license if written assurances were obtained from 
the importer that neither the data itself nor its "direct product" 
would be shipped, directly or indirectly, to the U.S.S.R.-'505 In 
addition, validated licenses were required for exports of this in 
formation to any destination when the American exporter knew 
or had reason to believe that the direct products of the data, to 
be produced abroad, were intended to be exported or reex- 
ported, directly or indirectly, to the U.S.S.R.300

The controls were implemented through extensive case-by- 
case review of proposed transactions. In fewer than eight 
months, some 113 applications were considered;307 seven agen 
cies were involved in the review process;300 and on average li 
censing decisions required some forty-five days, with some not 
made for more than ninety days.309 Despite the complexity of 
the bureaucratic procedures set in motion, however, the Ad 
ministration apparently had no intention of denying any petro-

303. Validated licenses had previously been required only if these items 
were to be exported to the embargoed nations in Country Groups S and Z. 15 
C.F.R. §§ 385.1(a), 385.3 (1979). The regulations added a number of new entries 
to the CCL, all of which were controlled for export to Group S (Group S was 
terminated with the end of the Rhodesia embargo), Group Z and the U.S.S.R., 
including Latvia, Estonia, and Lithuania. 43 Fed. Reg. 33,700 (1978).

304. 15 C.F.R. § 379.4(b) (1977).
305. 43 Fed. Reg. 33,699 (1978); we 15 C.F.R. § 379.4(f)(l) (1980).
306. 15 C.F.R. §379.4(f)(l) (1980). The Regulations provide generally that 

technical data may not be exported when the exporter knows that the data it 
self is to be reexported to any destination other than that authorized. 15 C.F.R. 
§379.8(a)(2) (.1980).

307. Senate EAA Hearings Part I, supra note 106, at 66 (statement of Com 
merce Department); cf. Senate EAA Hearings Pan III, supra note 116, at 163 
(statement of Douglas J. Barnett, Jr.) (indicating 120 cases from Oct. 25, 1978, to 
March 13, 1979). Some strain was imposed on the resources of the licensing bu 
reaucracy by the additional complex cases. See House EAA Hearings Part I, 
supra note 21, at 122 (statement of Stanley Marcuss).

308. Senate EAA Hearings Part I, supra note 106, at 66 (statement of Mal 
colm Browne). The agencies were the Departments of Commerce, State, De 
fense, Energy, and Treasury, the National Security Council, and the CIA.

309. Id.
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leum equipment licenses,310 and none were in fact denied311 
until a freeze on high technology exports to the U.S.S.R. was 
imposed in January I960.312 According to the Commerce De 
partment, before the freeze not one of the reviewing agencies 
had even recommended denial of a single license application.313

The United States did not request other nations to follow 
the American lead by imposing parallel controls, and none did 
so.314 Although some studies had been conducted to determine 
whether and how quickly the Soviets could obtain similar 
equipment from other countries, it does not appear that an ex 
tensive effort was made, and no firm conclusions were 
reached.315 Representatives of the petroleum equipment indus 
try contend that the controlled items are in fact available else 
where,316 but their position has been disputed by others.317

The manner in which the validated license requirement for 
petroleum equipment exports was implemented accords well 
with the State Department's description of the requirement as 
a "signal" to the U.S.S.R. It has been suggested that the re 
quirement was intended as a "reprisal" for Soviet actions318 or 
as a means to force the U.S.S.R. to improve -ts treatment of dis 
sidents or make other political concessions.319 Under either of 
these assumptions, however, its later implementation (or lack 
thereof) seems baffling. The petroleum equipment controls ap 
pear to be simply a diplomatic gesture, a move in a game of 
largely symbolic actions, an effort to "fine tune" trade relations

310. No Barrier to Soviet Trade Seen Under U.S. Export Regulations, OIL & 
GAS J., Aug. 7, 1978, at 53 (quoting Stanley Marcuss).

311. Senate EAA Hearings Part I, supra note 106, at 198 (statement of Rich 
ard Cooper); Senate EAA Hearings Part 111, supra note 116, at 41 (statement of 
Frank Weil).

312. See text accompanying notes 805-07 infra.
313. Senate EAA Hearings Part I, supra note 106, at 66 (statement of Mal 

colm Browne).
314. Id. at 210 (statement of Richard Cooper).
315. Id. at 66 (statement of Malcolm Browne).
316. E.g., Senate Foreign Policy Hearings, supra note 119, at 67-69 (state 

ment of C. William Verity); House EAA Hearings Pan I, supra note 21, at 67-68, 
83-84 (statement of James Giffen).

317. See Huntington, Trade, Technology, and Leverage: Economic Diplo 
macy, 32 FOREIGN POL'Y 63, 73 (1976), reprinted in Senate Foreign Policy Hear 
ings, supra note 119, at 157, 161. See generally House EAA Hearings Part I, 
supra note 21, at 914-33 (report of Congressional Research Service on energy 
technology controls).

318. 124 CONG. REC. 813,690 (daily ed. Aug. 17, 1978) (announcement by Sen. 
Stevenson of intention to hold hearings on use of export controls and export 
credits).

319. Id. See generally Huntington, supra note 317.



991

794 MINNESOTA LAW REVIEW [Vol. 65:739 

to the political relations of the day.320

5. The TASS Computer: The Uses of Licensing Policy

All four of the controls considered so far have involved the 
imposition of validated license requirements—what is generally 
meant by "export controls." The requirement of a validated li 
cense, however, is only a beginning: a licensing policy must 
also be established.321 The policy may be one of embargo, as in 
the cases of Uganda and South Africa, or it may be to approve 
all applications, as in the case of the petroleum equipment con 
trols. In many cases, however, the administrators of the con 
trols will wish to retain the ability to "open and close the 
economic door"32:: by granting or denying licenses on a case-by- 
case basis as in the case of crime detection equipment.

The denial of individual licenses may be seen as a separate 
form of foreign policy export control; the regional stability and 
anti-terrorism policies, among others, have been largely imple 
mented through denials of licenses that were initially required 
for quite different purposes, usually national security. License 
denial is a popular technique for several reasons. License de 
nial affects only the particular transaction involved; it need riot 
prejudice future transactions. It may thus be seen by the tar 
get nation as less threatening than the imposition of new vali 
dated license controls or a hardening of licensing policy. 
Moreover, a license can often be denied more rapidly than new 
controls or licensing policies can be drafted; this gives foreign 
policy makers greater flexibility because a license for the ex 
port of any item on the CCL can be quickly denied whenever 
action is called for. License denials also permit greater flex 
ibility to reverse or modify policy toward the target nation; vali-

320. One possibility may be that tho controls were imposed prematurely. 
Later, evidence of other sources for the equipment—see Senate EAA Hearings 
Part I, supra note 106, at 66 (statement of Malcolm Browne); House EAA Hear 
ings Part I, supra note 21, at 939 (statement of Stanley Marcuss)—along with 
consideration of the possible political and even military consequences of a So 
viet oil shortage—see Senate EAA Hearings Part I, supra note 106, at 87, 103-04 
(statements of Duane Sewell); No Barrier to Soviet Trade Seen Under U.S. Ex 
port Regulations, OIL & GAS J., Aug. 7, 1978, at 53—may have led to the decision 
not to deny any licenses.

321. The licensing policies followed in regard to most controls are spelled 
out in the Regulations, though often only in the broadest terms. See 15 C.F.R. 
Parts 376, 385 (1980) (special commodity and country policies). In 1980, some 
statements of policy were added, and others made more specific. 45 Fed. Reg. 
1595 (1980) (to be codified at 15 C.F.R. §§ 376.14, 385.1, .2, .4).

322. Huntington, supra note 317, at 160.
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dated license requirements, in contrast, are difficult to remove 
discreetly when they have outlived their usefulness.

A number of recent license denials based on foreign policy 
considerations have involved proposed exports of computers to 
the Soviet Union.323 The best known case may be the decision 
of President Carter in July 1978 to deny Sperry Rand Corpora 
tion's application for a license to export a Sperry Univac com 
puter to TASS, the official news agency of the Soviet Union. 
The computer, to be sold for $6.8 million, was to be used for 
coverage of the 1980 Olympic Games in Moscow.324

The President's decision was made simultaneously with 
the decision to control petroleum equipment exports to the 
U.S.S.R.325 Like the petroleum equipment controls, denial of 
Sperry Rand's application—and others known to be pending— 
had been urged during the trials of Shcharansky and Ginzburg 
by the President's National Security Advisor and his staff, and 
by Senator Jackson and other members of Congress.326 The 
Administration indicated that both actions had been taken pri 
marily to protest the sentences imposed on the two dissi- 
dents.32?

After denying the license, the Administration requested 
other computer-exporting nations to refrain from selling to 
TASS.328 While some countries responded ambiguously, 
France left no doubt as to its position: "(I]t is not the habit in

323. A similar episode occurred in October 1979. While Washington consid 
ered how to deal with disclosures of Soviet troops in Cuba, it was reported that 
the Defense Department had withdrawn its approval of the export of a Control 
Data Corporation computer to the U.S.S.R. at the urging of National Security 
Advisor Brzezinski. According to Control Data, the computer used ten-year old 
technology and was an "add on" to similar equipment sold three years before. 
The Defense Department had already cleared the sale on two occassions in re 
views conducted on the basis of national security. While th.s reversal in policy 
was formally based on security considerations. Defense Dep».rtment officials 
made clear that the decision was political, "to express to Moscow Washingtor.'<; 
displeasure" over the troops. N.Y. Times, Oct. 7, 1979, at E-5, col. 1.

324. See International Computer Policy, D.M., Nov. 1978, at 44; Trade Policy 
Flap Grows After Computer Cancellation, INFOSYSTEMS, Sept. 1978, at 22.

325. See N.Y. Times, July 19, 1978, at 1, col. 2; Wall St. J., July 19, 1978, at 4, 
col. 1.

326. Asking Allies to Snub TASS, Too, Bus. WEEK, Aug. 21, 1978, at 123; Us 
ing Trade to Influence Russia, Bus, WEEK, July 24,1978, at 181; N.Y. Times, July 
12, 1978, at 4, col. 3; id., July 13, 1978, at 4, col. 4, Wall St. J., July 19, 1978, at 4, col. 
1.

327. Wall St. J., July 19, 1978, at 4, col. 1. See Bingham & Johnson, supra 
note 117, at 910.

328. Asking Allies to Snub TASS, Too, Bus. WEEK, Aug. 21, 1978, at 123; N.Y. 
Times, Aug. 17, 1978, at 126. In the past, France, Germany, Japan, and other na 
tions had supplied the U.S.S.R. with computers that the United States had re 
fused to sell on national security grounds.
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France to subordinate the sales abroad of industrial material 
for civilian uses to political considerations. Where would we 
sell if that were the practice?"3'"' A French firm eventually se 
cured the order for the TASS system/'30

License denials affecting items already on the CCL are 
often difficult to analyze: the proposed export of an item like 
the Sperry Rand computer may raise legitimate national secur 
ity concerns while simultaneously presenting administrators 
with a tempting foreign policy opportunity.331 Sperry Rand's 
application had been under consideration for several months, 
presumably because of its national security implications, when 
the decision to deny the license was made.332 The President 
stated that approval of the export would have led to a "quan 
tum leap" in Soviet computer capability and that the capabili 
ties of the Univac computer were "far in excess" of the needs of 
TASS.333 Sperry Rand, on the other hand, denied that its com 
puter posed a danger to American security, arguing that a 
nearly identical system had previously been sold to the Soviet 
airline Aeroflot and that Sperry had already lowered the capa 
bilities of the computer ordered by TASS at the request of the 
Commerce Department.334 The computer industry generally 
believed that denial of the license on national security grounds 
would have been unwarranted,330 while foreign nations and 
many other observers were simply confused as to the relative 
weight given national security and foreign policy considera 
tions in the decision to deny the license.33 'J The timing and 
context of the Sperry Rand case, however, strongly suggest 
that, even if the license might ultimately have been denied on

329. N.Y. Times, Aug. 17, 1978, at 126 (microfilm ed.).
330. Senate EAA Hearings Part III, suprc note 116, at 27-29, 38-39 (state 

ment of Frank Weil). Several months later, Sperry Rand was issued a license 
to export a modified system. Id.

331. See id. at 27-29.
332. Wade, American-Soviet Relations: The Cancelled Computer, 201 Sci. 

422, 424-26 (1978).
333. Id. at 425.
334. Asking Allies to Snubb TASS. Too, Bus. WEEK, Aug. 21, 1978, at 12?.-, In 

ternational Computer Policy, D.M., Nov. 1978, at 44. Cj. Senate Foreign Policy 
Hearings, supra note 119, at 255, 256 (statement by Members of Emergency 
Committee for American Trade).

335. An ironic statement of the industry position was that the only "quan 
tum leap" involved in the transaction was that executed by the White House 
staff over the licensing officials at the Commerce Department. Asking Allies to 
Snubb TASS, Too, Bus. WKEK, Aug. 21, 1978, at 123; see also text accompanying 
note 333 supra.

336. See House EAA Hearings Part I, supra note 21, at 42 (statement of Di- 
mitri Simes).
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national security grounds, the actual decision was "a political 
call."337

The qualities that make license denials popular within the 
executive branch as a technique of foreign policy make them 
highly unpopular with exporters. Cases like the Sperry Rand 
episode lead exporters to believe that their transactions can be 
prohibited simply because of the coincidence that their license 
applications are pending when American foreign policy makers 
are seeking a means of expressing American displeasure over 
some event abroad. Exporters may also conclude that they 
cannot predict what considerations will affect decisions on then- 
applications. Although some licensing policies are delineated 
in the Regulations,338 these statements typically fail to bring 
any great degree of predictability to trade in the controlled 
items. Many other licensing policies are never made explicit. 
There is no statement in the Regulations, for example, of the 
policies followed in applying regional stability, military bal 
ance, or anti-terrorism cons'-ierations to decisions on licenses 
originally required for nations! security purposes.-'139 Even 
more potentially disruptive <?' commerce, it is clear from the 
Sperry Rand case that human rights considerations are also ap 
plied to such licensing decisions even though no statement in 
the Regulations delineates or even acknowledges such a policy. 
It is known that recommendations based on human rights con 
siderations are made by the State Department, and that the 
Department reviews exports of some items on the CCL to mili 
tary and police-related purchasers in most nations,-''40 yet the 
nations or institutions whose purchases are regularly reviewed 
or prohibited are not identified,341 since the State Department

337. See id. at 141 (statement of William Root); Senate EAA Hearings Part 
III, supra note 116, at 27, 38 (statement of Frank Weil); Senate EAA Hearings 
Part I, supra note 106. at 19! (statement of Richard Cooper); Bingham & John 
son, supra note 117, at 910-11; Wade, supra note 332, at 425.

338. Applications for the export of crime detection equipment, for example, 
will generally be considered favorably . . . unless there is evidence that 
the government of the importing country may have violated interna 
tionally recognized human rights nnd that the judicious use of export 
controls would be helpful in deterring the development of a consistent 
pattern of such violations or in distancing the United States from such 
violations,

45 Fed. Reg. 159:, 1598 (1980) (to be codified at 15 C.F.R. § 376.14). See note 321
supra.

339. See Bingham & Johnson, supra note 117. at 910; notes 116-19, \66svpra.
340. Senate EAA Hearings Part I, supra note 106, at 219-22 (statement of 

Richard Cooper)-, House EAA Headings Part I, supra note 21, at 147-49 (state 
ment of William Root).

341. COMPTROLLER GENERAL REPORT 1978, supra note 32, at 20.
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sees publication of such information as "politically undesir 
able,"3 '12 Consequently, from the point of view of the exporter, 
review of exports on human rights grounds is almost totally ad 
hoc. In cases like the Sperry Rand denial, licensing policy ap 
pears even more unprincipled, since such licensing "signals" 
are sent not in response to human rights conditions in the im 
porting country, but in response to particular, unpredictable 
events. :i4:i

IV. THE THEORY OF FOREIGN POLICY 
EXPORT CONTROLS

There has been little systematic analysis of the rationales, 
costs, and effectiveness of American political export controls, 
but there is a substantial body of relevant literature concerning 
the use of multilateral economic sanctions to enforce interna 
tional law and to implement decisions of international organi 
zations such as the League of Nations and the United Nations. 
This part of the Article draws upon that literature to analyze 
the two principal arguments advanced in support of foreign pol 
icy export controls—what this Article will call the instrumental 
and the symbolic rationales. The instrumental rationale, which 
is discussed first, argues that controls on exports—and on other 
forms of economic intercourse—can and should be used as 
sanctions344 to force other nations (the "target" nations) to con-

342. House EAA Hearings Part I, supra note 21, at 148 (statement of Wil 
liam Root).

343. The implications of the unpredictability of licensing policy and other 
types of foreign policy export controls are considered at notes 552-76 infra and 
accompanying text.

344. In social science terms, sanctions are the processes by which societies 
regulate the behavior of their members in support of social norms. See 14 INT'L 
ENCYCLOPAEDIA OF SOCIAL Sen:; CE 1, 5 (1968). Some American export controls 
are said to have been imposed in support of norms of the international commu 
nity ("•nternationally recognized human rights"), but even these have been im 
posed without authority from that community, except in the case of Security 
Council-mandated embargoes. Oth jr United States export controls implement 
what are basically unilateral policies; such actions conform less closely to the 
definition of sanctions as instruments of social control.

In the generally accepted taxonomy of sanctions developed by Johan Gal- 
tung, American export controls would be classified as negative, unilateral, ex 
ternal economic sanctions. Galtung, On the Effects of International Economic 
Sanctions, with Examples from the Case of Rhodesia, 19 WORLD POL. 3^8, 381-83 
(1967). Galtung analyzed negative, collective, external economic sanctions, 
such as the United Nations-mandated embargo of Rhodesia. Id. at 378-83. Such 
collective measures obviously correspond more closely to the social science un 
derstanding of sanctions.

American export controls are occasionally explicitly described as sanc 
tions. See S. Con. Res. 100, supra note 146.
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form their conduct to norms of behavior approved by the 
United States. It asserts that, assuming a rational target nation 
government, the desired changes in target nation conduct will 
occur if the economic costs created by the denial of American 
goods or technology outweigh the benefits perceived by the tar 
get nation to flow from the challenged conduct/'45 The sym 
bolic rationale, the second theory to be analyzed, holds that 
export controls, even if not instrumentally effective, can and 
should be used for expressive or symbolic purposes—to mani 
fest American disapproval of the conduct of a target nation or 
to disassociate the United States from the target, for example— 
primarily as an ethical matter. The final section of this part of 
the Article examines the costs incurred by the nation imposing 
political export controls and argues that controls should not be 
used without a careful weighing of those costs.

A. THE INSTRUMENTAL RATIONALE
1. The Instrumental View of Trade Controls

In a recent article concerning United States relations with 
the Soviet Union, Samuel P. Huntington presents one of the 
most explicit statements of the instrumental rationale.34'' Pro 
fessor Huntington calls for an economic policy of "conditioned 
flexibility" in American dealings with the U.S.S.R.347 Such a 
policy would differ from both the trade-denial approach of the 
Cold War years and the "laissez-faire" approach said to have 
characterized the period of "detente" in the early 1970s by en 
couraging American policy makers to "open and close the eco 
nomic door" as security and political developments dictate.348 
Under this approach, American exports would be conditioned 
on specific actions by the Soviet Union—reflecting restraint in 
overseas troop deployment, support for Cuban military inter 
vention, or repression of dissidents, for example—consistent 
with United States foreign policy.349 In this way, the United 
States would capitalize on its economic resources to induce the

345. See Huntington, supra note 317. He observes that "as 6cod Marxist- 
Leninists ''he Soviets) are perfectly willing to calculate economic-political 
tradeoffs and make such exchanges when the benefits are, in their view, worth 
the cost." Id. at 73.

346. Id. at 70-74. Professor Huntington is Director of the Center for Interna 
tional Affairs at Harvard University. In 1977 and 1978, he was coordinator of se 
curity planning for the National Security Council.

347. Id. at 65-70.
348. Id. at 65-67, 71.
349. Id. at 67, 69.
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U.S.S.R. to be more "cooperative" in areas important to Ameri 
can foreign policy.350 Huntington cites the controls on petro 
leum equipment exports as an example of "conditioned 
flexibility."351

Professor Huntington sees formidable obstacles to the im 
plementation of his economic strategy: "bureaucratic pluralism 
. . . ; congressional and interest group politics; . . . and most 
important,... a pervasive ideology that sanctifies the indepen 
dence, rather than the subordination, of economic power to 
government."352 He believes that the obstructive "intellectual 
and psychological environment" is changing.353 Nonetheless, 
he proposes to overcome the obstructions posed by Congress, 
interest groups, and bureaucrats by centralizing control over al 
most all significant economic relations with the Soviet Union in 
the executive branch, specifically in the National Security 
Council.354

Achievement of the changes in target nation conduct pre 
dicted by Professor Huntington and other advocates of the in 
strumental rationale depends on the accuracy of two premises: 
first, that American export controls can effectively prevent con 
trolled items from reaching the target nation so that economic 
costs are imposed on the target (economic effectiveness); and 
second, that such costs can successfully induce change in the 
target nation's policies (political success).355 Each of these 
premises requires analysis.

2. Economic Effectiveness oj Controls 
a. Foreign Availability

If a target nation can easily and economically obtain from 
other sources goods or technology comparable to those denied

350. Id. at 79; cf. note 345 supra (Soviet political cooperation when economi 
cally advantageous).

351. Id. at 76-77.
352. Id. at 71.
353. Id. at 74-75.
354. Industrial and agricultural exports, export credits, technology trans 

fers, and "scientific contacts" would come within the jurisdiction of the Na 
tional Security Council. Id. at 75. At the time Professor Huntington was 
writing, the President had already assigned to the National Security Council re 
sponsibilities in connection with grain sales, technology transfers, and export 
controls. Id. Since that time, the responsibilities of the National Security 
Council have been expanded despite efforts by Congress to limit its role. See 
note 31 supra.

355. The distinction between economic effectiveness and political success is 
drawn in D. LOSMAN, INTERNATIONAL ECONOMIC SANCTIONS: THE CASES OF 
CUBA, ISRAEL AND RHODESIA 1, 43-44, 125 (1979).
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by the United States, the economic costs it incurs will be mini 
mal.356 The existence of alternative sources for controlled 
items—foreign availability—is the most critical factor in assess 
ing economic effectiveness,357 yet it has never been given ap 
propriate prominence in American export control legislation.

Although EAA '69 from its adoption directed the President 
to consider the foreign availability of items proposed to be con 
trolled for national security purposes,358 a finding of foreign 
availability was never a bar to the imposition of such con 
trols.359 The Act prohibited controls on items available "with 
out restriction from sources outside the United States in 
significant quantities and comparable in quality,"360 but it also 
contained an exception that permitted the President to impose 
controls notwithstanding such foreign availability if "adequate 
evidence has been presented to [the President] demonstrating 
that the absence of such controls would prove detrimental to 
the national security."361 Under this exception, the United 
States has historically controlled the export of many items 
available elsewhere,362 and a number of such unilateral con 
trols continue in effect today.363 Although the soundness of the

356. A range of costs may be created by export controls in spite of foreign 
availability. At one extreme, a target nation might incur only the administra 
tive expense of finding and contracting with an alternative supplier. For exam 
ple, the United States prohibits the export of writing paper to the South 
African police, see note 245 supra and accompanying text, but this prohibition 
can be nothing more than an inconvenience to police purchasing agents, who 
can easily obtain fully equivalent paper, at an equivalent price and transport 
cost, from a reliable supplier in another country. In other situations, the target 
nation may have to pay somewhat higher prices or transport costs, accept prod 
ucts of lesser quality, experience longer shipment delays, or the like. See D. 
LOSMAN, supra note 355, at 10-14.

357. Even under multilateral sanctions, target nations are able to redirect 
trade to nonparticipating states, id. at 127, to minimize the economic effects of 
the sanctions. Wallensteen, Characteristics of Economic Sanctions, 5 J. PEACE 
RES. 248, 262 (1968).

358. EAA '69, Pub. L. No. 91-184, §4(b), 83 Stat. 841 (codified at 50 U.S.C. 
app. §2403(b)(l) (1976)) (expired 1979).

359. See id.; Equal Export Opportunity Act, Pub. L. No 92-412, § 104(a)(2), 
86 Stat. 644 (1972) (expired 1979); Export Administration Amendments of 1977, 
Pub. L. No. 95-52, § 103(a)(3), 91 Stat. 235 (expired 1979).

360. EAA '69, Pub. L. No. 91-184, § 4(b)(2)(B), 83 Stat. 841, as amended by 
Export Administration Amendments of 1977, Pub. L. No. 95-52, § 103(a)(3), 91 
Stat. 235 (codified at 55 U.S.C. app. § 2403(h)(2) (1976)) (expired 1979).

361. Id.
362. Herman & Garson, supra note 2, at 840-41.
363. See e.g.. Senate EAA Hearings Part I, supra note 106, at 67-68 (state 

ment of Juanita Kreps). Secretary Kreps described the results of a Commerce 
Department review of all unilaterally controlled categories on the Commodity 
Control List (the Department's report is reprinted in House EAA Hearings Part 
I, supra note 21, at 1137-60). As a result of that review, eight ECCN entries
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EAA '69 exception has been questioned364 and no wholly per 
suasive justification for it has been advanced,365 a similar "safe 
guard" provision was included in EAA '79.366

Even this minimal requirement for consideration of foreign 
availability applied only to national security controls; prior to 
EAA '79, export control legislation had never required that for 
eign availability be considered in connection with foreign pol 
icy controls. President Carter was the first to address this 
anomaly: in a major 1978 statement on export policy, the Presi 
dent named foreign policy controls as one of the significant "do 
mestic barriers to exports" and stated that "[w]eight will be 
given" to foreign availability in considering future controls.367 
Administration officials subsequently indicated that this policy 
was being implemented,368 but their assertions were often little 
more than recitals of the President's general statement, usually 
accompanied by provisos that controls might still be imposed

were decontrolled, two were newly controlled, twenty-six were continued under 
the same controls, three were continued under reduced controls, and seven 
were continued under existing controls pending resolution of interagency dis 
putes. Senate EAA Hearings Part I, supra note 106, at 68-77. See also UNITED 
STATES COMPTROLLER GENERAL, REPORT TO CONGRESS, EXPORT CONTROLS: 
NEED TO CLARIFY POLICY AND SIMPLIFY ADMINISTRATION 18 (1979) (confirming 38 
unilateral controls) [hereinafter cited as COMPTROLLER GENERAL REPORT 1979]. 
Two months after Secretary Kreps' testimony, Assistant Secretary Weil re 
ported that 43 entries were controlled unilaterally for national security pur- 
pose3. Senate EAA Hearings Part III, supra note 116, at 15 (statement of Frank 
Weil). In June 1979, he reported a total of 73 unilateral controls. Id. at 16-26. 
The last figure (73) includes not only the national security controls previously 
referred to, but also certain nuclear controls imposed after Secretary Kreps' 
testimony, the foreign policy controls discussed herein, the "basket" entries im 
plementing embargoes on Group Z nations, and certain miscellaneous controls. 
Id. Most of these unilateral controls remain in effect notwithstanding foreign 
availability.

364. See, e.g.. Senate Foreign Policy Hearings, supra note 119, at 293 (state 
ment of National Machine Tool Builders' Association); House EAA Hearings 
Part II, supra note 119, at 138-43, 158-65 (statement of Rep. Fithian).

365. See, e.g., H.R. REP. No. 95-190, 95th Cong., 1st Sess. at 8-9 (1977). The 
Carter Administration argued that controls imposed when foreign availability 
exists allow tht government to monitor the destination of controlled items, Sen 
ate EAA Hearings Part III, supra note 116, at 34 (statement of Frank Weil), and 
to prevent their sale while negotiating with foreign supplier nations to elimi 
nate foreign availability. House EAA Hearings Part II, supra note 119, at 140-43, 
158-65 (remarks of Stanley Marcuss).

366. See EAA '79, § 4(c), 50 U.S.C. app. § 2403(c) (Supp. Ill 1979); note 736 
infra and accompanying text.

367. Statement by the President on United States Export Policy. 14 WEEKLY 
COMP. OF PRES. Doc. 1631, 1633 (Sept. 26, 1978).

368. See, e.g., Senate EAA Hearings Part 1, supra note 106, at 188-90 (state 
ment of Richard Cooper); House EAA Hearings Part I, supra note 21, at 141-52 
(statement of William Root).
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in spite of foreign availability.369 Moreover, although compre 
hensive assessments of foreign availability had not been made 
for all foreign policy controls then in effect,370 no restriction 
was limited or withdrawn.371 Satisfied with the flexibility pr<j 
served by the "weight will be given" to foreign availability 
formula, the Administration proposed that this language be in 
cluded in the legislation extending or ^placing EAA '69,372 
thereby hoping to deflect congressional concern over foreign 
availability. In enacting EAA '79, Congress went beyond that 
formulation and imposed a foreign availability limitation on for 
eign policy controls similar to that previously applicable to na 
tional security controls.373 This provision, however, seems to 
have had little effect so far.37*

Analyzing the potential impact of foreign availability in 
volves two separate inquiries: whether other nations produce 
items that can be economically substituted for those controlled, 
and if so, whether they will sell those items to the target na 
tion.

With regard to the first inquiry, the situation is much differ 
ent today than in the years immediately following World War 
II. Then, the United States was able to deny a wide range of

369. E.g., Senate EAA Hearings Part III, supra note 116, at 26 (statement of 
Frank Weil); Senate EAA Hearings Part I, supra note 106, at 188-90 (statement 
of Richard Cooper); id. at 79 (statement of Juanita Kreps); House EAA Hear 
ings Part I, supra note 21, at 623 (statement of Frank Weil); id. at 935 (state 
ment of Stanley Marcuss).

370. See Senate EAA Hearings Part III, supra note 116, at 41 (statement of 
Frank Weil); cf. text accompanying note 315 supra (petroleum equipment con 
trols).

371. Cf. Senate EAA Hearings Part II, supra note 250, at 258 (statement of 
Machinery and Allied Products Institute) (commenting that no action had been 
taken by the Executive "to reduce the array of existing restrictions on U.S. ex 
ports"). The Administration seemed almost casually able to reconcile existing 
controls with the new policy. See, e.g., House EAA Hearings Part I, supra note 
21, at 142, 144, 146, 147 (statement of William Root). Foreign availability may, 
however, have been one of the reasons why licenses were not denied under the 
petroleum equipment controls until the change in policy of January 1980. See, 
e.g., Senate EAA Hearings Part I, supra note 106, at 66 (statement of Juanita 
Kreps) (indicating that "no firm Administration conclusions were reached 
about whether the items made subject to control were available from foreign 
sources").

372. See H.R. 3652, § 3(f), 96th Cong., 1st Sess. (1979), reprinted in House 
EAA Hearings Part I, supra note 21, at 900, 904. Cf. House EAA Hearings Part 
II, supra note 119, at 9 (statement of William hoot).

373. See notes 735-51 infra and accompanying text.
374. The President, under EAA '79, extended current foreign policy controls 

on Dec. 29, 1979, 45 Fed. Reg. 1595 (1980), having first determined that the ab 
sence of each of the controls \vouid be detrimental to American foreign policy 
notwithstanding foreign availability. Id. a', lt.%.
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goods and technologies to the Communist nations simply be 
cause it was the only source from which they were available, at. 
least at reasonable prices. Now, however, the United States 
maintains a monopoly or even a substantial technological lead 
in only a very small number of goods and technologies.375 The 
vast majority of goods, even goods involving relatively sophisti 
cated technology, are available from a number of other suppli 
ers in Western, Eastern, and neutral countries.376 Moreover, 
most items of which the United States is the sole supplier are 
already controlled to all destinations for national security rea 
sons.377 It is thus very unlikely that the United States could 
impose new controls for foreign policy purposes without en 
countering a substantial degree of foreign availability.3^

There are admitted difficulties in determining precisely the 
existence of foreign availability. Availability of the types of pe 
troleum equipment controlled for export to the U.S.S.R. in 1978, 
for example, was hotly disputed.379 Professor Huntington 
wrote that the United States was "virtually . . . the . . . sole 
supplier" of much of that equipment and that the Soviet Union 
was "dependent" on American supplies;380 industry representa 
tives countered that "all geophysical equipment currently in 
use by American oil companies [was] available overseas with

375. See, e.g.. Senate EAA Hearings Part 1, supra note 106, at 5 (statement 
of Sen. Stevenson); House EAA Hearings Part II, supra note 119, at 5 (state 
ment of Juanita Kreps); House EAA Hearings Pan I, supra no? 1? 21, at 40 
(statement of Dimitri Simes); id. at 45-46 (statement of Marshall Goldman); 
Adler-Karlsson, International Economic Power: the U.S. Strategic Embargo, 6 
J. WORLD TRADE L. 501, 508 (1972). The industry position is well represented in 
Senate Foreign Policy Hearings, supra note 119, at 310 (statement of National 
Foreign Trade Council, Inc.); id. at 318 (statement of John James).

376. Some primary products (particularly grain in the case of the United 
States) may not be fully available abroad because of inadequate and inelastic 
supplies, even when there are othor suppliers. There may also be limited for 
eign availability of specially designed spare parts.

377. Of the 73 unilaterally controlled entries on the Commodity Control List 
compiled by the Commerce Department in June 1979, see note 363 supra, the 
majority were "B" entries controlled for export to all destinations. Most entries 
controlled for export only to certain destinations were either foreign policy con 
trols or basket entries. A few entries were controlled only for export to the 
Communist countries.

378. This may in part explain the popularity of changes in licensing policy 
and individual license denials, affecting items already controlled for national 
security reasons, as tools of foreign policy. See notes 321-43 supra and accom 
panying text.

379. The debate ; s concisely summarized in CONGRESSIONAL RESEARCH 
SERVICE, LIBRARY OF CONGRESS, POLICY CONSIDERATIONS ON EXPORT LICENSING 
1979, reprinted in House EAA Hearings Part [, supra note 21, at 914, 926-29.

380. Huntington, supra note 317, at 76.

20-617 0-83-64
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no reduction in quality."381 Such a disparity of views is possi 
ble primarily because of a lack of reliable information. Target 
nations such as the Soviet Union and South Africa are natu 
rally secretive regarding the technologies they have been able 
to obtain.382 Often the only sources of such information are the 
American intelligence agencies,383 and they are frequently un 
able to obtain satisfactory data.384 Friendly nations may also 
be unwilling to share commercially important information.38 "5 
The Commerce Department itself has been criticized for lack 
ing adequate resources to investigate foreign availability.386

Disagreement is also possible because there is no accepted 
definition of "availability." Executive branch officials have ar 
gued that American controls should not be discarded when for 
eign substitutes appear to be of lesser quality, available in 
smaller quantities, or the like,387 although there is no agree 
ment even within the executive branch on the proper standard 
of comparability.388 Exporters argue that foreign availability 
exists whenever a target nation can satisfy its needs with a for 
eign substitute at an acceptable price.389 A sophisticated analy-

381. House EAA Hearings Part I, supra note 21, at 68 (statement of James 
Giffen).

382. For an interesting example of the difficulties involved in determining 
whether a particular item has been obtained by the target and whether it is 
available from another supplier nation, see generally Export Licensing: Foreign 
Availability of Stretch forming Presses, Hearing Be/ore the Subcomm. on Inter 
national Economic Policy and Trade of the House Comm. on International Re 
lations (Pi. I), 96th Cong., 1st Sess. (Comm. Print 1977) [hereinafter cited as 
Export Licensing Hearings \.

383. Export Licensing Hearings, supra note 382, at 30 (statement of Rauer 
Meyer).

s"84. See COMPTROLLER GENERAL REPORT 1979, supra note 363, at 28.
385. Export Licensing Hearings, supra note 382, at 28-31 (statements of Wil 

liam Barraclough, Rauer Meyer) (difficulties in obtaining information from 
France).

386. See House EAA Hearings Pan 1, supra note 21, at 259-60 (statement of 
J. Kenneth Fasick); COMPTROLLER GENERAL REPORT 1979, supra note 363, at 31. 
Commerce has initiated measures to improve its investigative capabilities. See 
House EAA Hearings Part I, supra note 21, at 934-35 (statement of Stanley 
Marcuss). EAA '79 mandates further improvement.

387. See House EAA Hearings Pan 1, supra note 21, at 92 (statement of 
Stanley Marcuss); COMPTROLLER GENERAL REPORT 1979, supra note 363, at 28.

388. COMPTROLLER GENERAL REPORT 1979, supra note 363, at 5. The Defense 
Department has a clear and quite conservative definition, see House EAA Hear 
ings Part II, supra note 119, it 16 (statement of Ellen Frost). Such a definition 
is more appropriate for national security controls: the products and technolo 
gies controlled have military applications, and whatever damage they might do 
to American security is done if they are exported. In the case of foreign policy 
controls, the United States will normally have other opportunities to influence 
a target nation if a questionable export is allowed.

389. See Senate Foreign Policy Hearings, supra note 119, at 57 (statement of 
C. William Verity); House EAA Hearings Pan I, supra note 21, at 971 (letter
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sis of foreign availability under the instrumental rationale 
might reject these extreme positions, attempting first to calcu 
late the costs to the target nation of shifting to the available 
foreign substitutes and then to estimate the likelihood that im 
posing costs of that magnitude would lead to the desired polit 
ical results. Such precision, however, is probably 
unattainable.390

With many foreign policy controls, it is hardly necessary to 
engage in this detailed analysis. With an embargo like that of 
Uganda or of the South African military and police, for exam 
ple, foreign availability unquestionably exists for all but the 
most sophisticated items. Virtually all crime detection equip 
ment is freely available elsewhere. In 1980, the United States 
embargoed all exports for use at the Moscow Olympics,391 but 
again foreign substitutes were readily available for most of the 
prohibited exports. The instrumental rationale simply cannot 
justify controls imposed in the face of such unquestioned for 
eign availability.392

Even given the decline of the United States' position as a

from John Chambers). See also id. at 43 (statement of Dimitri Simes). In the 
case of the petroleum equipment controls, it has been suggested that the Sovi 
ets could not only "make do" with less advanced foreign substitutes, but might 
actually be able to use them more effectively for most p jrposes than American 
equipment. CONGRESSIONAL RESEARCH SERVICE, supra note 379, reprinted in 
House EAA Hearings Part I, supra note 21, at 928.

390. See CONGRESSIONAL RESEARCH SERVICE, supra note 379, reprinted in 
House EAA Hearings Part I, supra note 21, at 914, 926-29.

391. See note 802 infra and accompanying text.
392. One commentator argues that a presumption of effectiveness should 

apply in evalua^ng controls intended to further human rights; a "burden of 
proof should be placed on those who would argue ineffectiveness due to for 
eign availability. Brown, ". . . in the National Interest," in HUMAN RIGHTS AND 
U.S. FOREIGN POLICY 161, 167-68 (P. Brown & D. MacLean eds. 1979).

A burden of proof scheme would be difficult to administer under the pres 
ent system, in part because EAA '79 ex?mpts new conu~ols from the Adminis 
trative Procedure Act; controls may thus be implemented without prior notice 
or opportunity for comment. EAA '79, § 13(a), 50 U.S.C. app. § 2412(a) (Supp. 
Ill 1979). The recent practice of the Commerce Department has been io issue 
regulations with immediate effectiveness but in interim form, allowing an op 
portunity for post-imposition public comment, see, e.g., 45 Fed. Reg. 1595 (1980) 
(to be codified in scattered sections of 15 C.F.R.). This practice still does not 
permit anyone outside the executive branch to make a case for foreign availa 
bility before new controls are imposed. Even an opportunity for prior comment 
would not give a fair opportunity to carry a burden of proof, since there would 
be no impartial decisionmaker; comments are addressed to those who proposed 
the control. At the licensing stage, exporters rarely play any greater pan : n the 
decision process. See COMPTROLLER GENERAL REPORT 1978, supra note 32, at 9- 
12.

More importantly, foreign availability is the prevailing condition in the 
markets for most products. If a burden of proof is to have any factual jusiifica-
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supplier in world markets, instrumental controls could be effec 
tive if foreign supplier nations were to cooperate in enforcing 
them. Since the late 1940s, the United States has sought the co 
operation of foreign nations in enforcing national security con 
trols through the informal organization known as COCOM.393 
The members of COCOM—Japan and the NATO nations (ex 
cept Iceland)—first agree on broad categories of strategic goods 
and technologies to be kept from the U.S.S.R. and other Com 
munist nations and then prepare lists of specific items within 
these categories.394 Members agree to control the export of 
items on the lists; a nation wishing to permit tne export of a 
controlled item must request a COCOM exception.395

In recent years, however, COCOM has been viewed as inef 
fective.396 Europe and Japan have long advocated reduction? in 
product coverage,397 and the United States has lost the power 
to enforce cooperation.398 Further, COCOM has its own foreign

tion, it should be placed on those whose position rests on the exceptional situa 
tion—those who propose instrumental controls.

The idea of placing a burden of proof on the controllers has been discussed 
in Congress, see, e.g., House EAA Hearings Part I, supra note 21, at 85 (state 
ment of Rep. Bingham), frequently in connection with proposals to legislate a 
"right to export." See S. REP. No. 96-169, supra note 31, at 3-4; cf. CONGRES 
SIONAL RESEARCH SERVICE, supra note 379, at 914, 928. No such "right" has yet 
been enacted, but EAA '79 moves in that direction by emphasizing that export 
controls are to be considered exceptional measures. See notes 724-32 infra and 
accompanying text. Part VI of this Article considers procedures by which 
something resembling a burden of proof might be placed on the Executive.

393. "COCOM" is a military-style acronym for "Coordinating Committee." 
See Herman & Garson, supra note 2, at 834-42; SPECIAL REPORT OF THE PRESI 
DENT ON MULTILATERAL EXPORT CONTROLS, reprinted in Export Administration 
Act: Agenda for Reform, Hearing Before the Subcomm. on International Eco- 
7tomic Policy and Trade of the House Comm. on Foreign Relations, 95th Cong., 
2d Sess. 52 (1978) [hereinafter cited as COCOM REPORT].

394. COCOM REPORT, surra note 393, at 52.
395. Id, at 52-54. See COMPTROLLER GENERAL REPORT 1979, supra note 363, 

at 10-13.
396. See, e.g., H.R. RE". No. 95-190, supra note 37, at 20; Export Licensing 

Hearings, supra note 382, at 31 (statement of Rep. Bingham).
397. See COMPTROLLER GENERAL REPORT 1979, supra note 363, at 8; Berman 

& Garson, supra note 2, at 840-41.
398. When COCOM was formed, the main American tool for inducing coop 

eration within the organization was the Mutual Defense Assistance Control Act 
of 1951 (Battle Act), Pub. L. No. 213, §§ 101-105, 202-203, 301-335, 65 Stat. 646 (re 
pealed 1979), which authorized an Administrator in the State Department to 
terminate all military and economic assistance to any nation that did not agree 
to cooperate with the Americrn strategic embargo, See COMPTROLLER GENERAL 
REPORT 1979, supra note 363, at 7-8; G. ADLER-KARLSSON, supra note 92, at 27-28; 
Berman & Garson, supra note 2, at 836-38. Leverage over the COCOM nations 
based on American aid has long since disappeared. Id. In 1979, the Battle Act 
was repealed, EAA '79, § 17(e), 50 U.S.C. app. § 2416(e) (Supp. Ill 1979), on the 
ground that it was obsolete. See S. REP. No. 96-169, supra note 31, at 15-16. In 
the early days of COCOM, informal pressures based on American technological
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availability problem: nonmember nations are now able to offer 
products and technologies previously available only through 
COCOM.399 Finally, United States officials charge that Europe 
and Japan have been more lenient in interpreting agreed stan 
dards and more lax in enforcing them,400 in spite of a relatively 
high degree of consensus on the importance of COCOM to na 
tional security.*01

Foreign policy controls enjoy no equivalent consensus—in 
deed, most other Western industrial nations tend to avoid polit 
ically motivated controls on trade.402 Virtually no Western 
industrial nation has joined the United States in any of the for 
eign policy controls dicussed in Part III of this Article;403 in 
deed, other Western nations have usually moved to fill the 
commercial void resulting from American controls.404 Laci" cf

superiority were also used tr obtain cooperation. G. ADLER-KARLSSON, su-jra 
note 92, at 51. Such influence, too, is now largely unavailable. Thus, there are 
no effective sanctions that the United States can impose against a nation that 
refuses to abide by the COCOM embargo lists. COCOM REPORT, supra note 
393, at 54.

399. See H.R. REP. No. 95-190, supra note 37, at 20; Senate Foreign Policy 
Hearings, supra note 119, at 265 (statement of Machinery and Allied Products 
Institute) (non-COCOM competitors include Sweden, Austria, and Switzer 
land).

400. COCOM REPORT, supra note 393, at 54-55; H.R. REP. No. 95-190, supra 
note 37, at 20. See also Senate EAA Hearings Part III, supra note 116, at 27-28 
(statement of Frank Weil). On the other hand, the United States has in recent 
years submitted almost half of all COCOM exceptions requests, leading to sim 
ilar complaints by the other members. COCOM REPORT, supra note 393, at 53- 
54.

401. See COCOM Rr°ORT, supra note 393, at 55.
402. See Senate EAA Hearings Part I, supra note 106, at 56 (statement of 

Juanita Kreps); id. at 208-10 (statement of Richard Cooper); House EAA Hear 
ings Part I, supra note 21, at 191 (statement of William Root). Even with con 
sensus at a general ethical or political level, as in the case of South Africa, 
Rhodesia, or Cuba, there may be little agreement on precise goals or the appro 
priate course of action. See M. DOXEY, ECONOMIC SANCTIONS AND INTERNA 
TIONAL ENFORCEMENT 94-96 (2d ed. 1980); L. KAPUNGU, THE U.N. AND ECONOMIC 
SANCTIONS AGAINST RHODESIA 40 (1973); H. STRACK, SANCTIONS: THE CASE OF 
RHODESIA 30 (1978).

403. See House EAA Hearings Part I, supra note 21, at 142, 146-47 (state 
ment of William Root) (summarizing American foreign policy controls with ref 
erence to lack of foreign cooperation in each). Although American controls 
aimed at Iran and at the U.S.S.R. after the invasion of Afghanistan have re 
ceived greater cooperation (in part due to intense United States pressure), co 
operation has hardly been total, and effectiveness remains at best an open 
question.

404. See Senate EAA Hearings Pan III, supra note 116, at 27-29 (remarks of 
Sen. Stevenson and Frank Weil) (French sale of computer to TASS replacing 
that denied by United States). Cooperation with non-Western nations is even 
less common. See Schreiber, Economic Coercion as an Instrument of Foreign 
Policy, 25 WORLD POLITICS 387, 394-405 (1973) (American embargo of Cuba led 
to reorientation of trade to Communist nations).
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international cooperation has similarly plagued programs of 
multilateral economic sanctions.405

Studies of the United Nations embargo of Rhodesia reveal 
an additional dimension oi the foreign availability problem: il 
licit trade. Even with nearly universal participation in the em 
bargo, Rhodesia was able to "prosper" under sanctions for 
some ten years406 and was able to purchase virtually anything 
it desired during the entire period of sanctions.407 Much of its 
trade was with (or through) Portugal, its colonies, and South 
Africa, countries that did not join in the sanctions,408 but "unac 
knowledged" or clandestine trade came to account for over half 
of Rhodesia's exports and imports.409

Some governments seemed unable to stop illicit trade de 
spite the best of intentions due to a lack of bureaucratic re 
sources,410 insufficient legal authority, or similar problems.411 
Some breaches of sanctions, however, resulted from deliberate 
governmental decisions such as the Byrd Amendment, which 
permitted the United States to import Rhodesian chrome "in

405. See, e.g., Taubenfeld & Taubenfeld, The "Economic Weapon": The 
League and the United Nations, 1964 PKOC. AM. SOC'Y INT'L L. 183, 194-85, 187 
(describing lack of cooperation in the League of Nations embargo of Italy in 
1935 and the United Nations embargo of the People's Republic of China in the 
1950s).

406. H. STRACK, supra note 402, at 237.
407. D. LOSMAN, supra note 355, at 98-99. Strack concludes that the eco 

nomic sanctions against Rhodesia were less successful than the political and 
other types of sanctions employed, H. STRACK, supra note 402, at 247, while Los- 
man finds that the controls on exports to Rhodesia were the least effective of 
the economic sanctions. D. LOSMAN, supra note 355, at 98-99. The major limit 
on Rhodesia's imports under sanctions was a shortage of foreign exchange. Id.

408. South Africa is Rhodesia's neighbor to the south, and Mozambique, a 
colony of Portugal when sanctions began, lies to the north and east. Since Rho 
desia is landlocked, the assistance of these two states was crucial to its sur 
vival. See H. STRACK, supra note 402, at 241-43. Indeed, Strack concludes that 
the independence of Mozambique in 1975 was the most important development 
in finally settling the Rhodesian crisis, in that after independence Mozambique 
joined in the sanctions and began to act as a base for guerilla warfare. Id. at 31, 
237-38, 252.

409. H. STRACK, supra note 402, at 129. For an overview of "sanctions-break 
ing" activity and techniques, see id. at 129-41; L. KAPONGU, supra note 402, at 
108-13; P. KUYPER, THE IMPLEMENTATION OF INTERNATIONAL SANCTIONS: THE 
NETHERLANDS AND RHODESIA 99-121 (1978); R. LJLUCH & F. NEWMAN, supra note 
171, at 438-50.

410. See UNITED STATES COMPTROLLER GENERAL, IMPLEMENTATION OF SANC 
TIONS AGAINST RHODESIA 32 (1977) [hereinafter cited as COMPTROLLER GENERAL 
REPORT 1977].

411. See P. KUYPER, supra note 409, at 99-121. Kuyper's work is a detailed 
case study of the implementation of the Rhodesian sanctions by the Nether 
lands, a strong supporter of sanctions in the United Stations.
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blatant disregard of [its] treaty undertakings."412 Still other 
governments were actively involved in clandestine trade,413 the 
now classic example being the complex machinations used to 
deliver petroleum to Rhodesia in violation of the embargo and 
in the face of a naval blockade.414

In short, international precedents confirm the American ex 
perience, efforts to achieve international cooperation in trade 
controls are unlikely to eliminate foreign availability. If fore'gn 
availability cannot be eliminated, instrumental trade controls 
are likely to fail.

b. Import Substitution

Just as export controls will be ineffective if the target na 
tion can obtain comparable items from other suppliers, they 
will also be ineffective if the target can develop comparable 
items itself.415 Large, economically diverse and sophisticated 
nations, such as the U.S.S.R.,416 are most adept at import sub 
stitution,417 but even less sophisticated nations like Rhodesia 
can successfully develop substitutes. It is therefore rarely ac 
curate to say that export controls "deny" essential goods or 
technology to a target nation. Even if alternative supplies are 
unavailable, controls can normally only postpone the time

412. Diggs v. Schultz, 470 F.2d 461, 466 (D C. Cir. 1972), cert, denied, 411 U.S. 
931 (1973). The Byrd Amendment to the Strategic and Critical Materials Stock 
Piling Act, Pub. L. No. 92-156, § 503(2), 85 Stat. 427 (1971), forbade the President 
to regulate or prohibit the importation from a non-Communist nation of any 
product determined to be strategic and critical under that Act so long as it was 
not illegal to import the same product from a Communist nation. Although the 
amendment is still in effect, it ceased to apply to Rhodesia in 1977 by reason of 
an amendment, adopted with the strong support of the President, to the United 
Nations Participation Act, Pub. L. No. 95-12, 91 Stat. 22 (1977) (amending 22 
U.S.C. § 287c (1979)). For a case study of the amendment, see H. STRACK, supra 
note 402, at 146-64.

413. See R. LILLICH & F. NEWMAN, supra note 171, at 439-43.
414. Id. at 449-50. See Political Developments in Southern Rhodesia: Hearing 

Before the Subcomm. on Africa of the House Comm. on International Relations, 
95th Cong., 1st Sess. 12-63 (1977). The involvement of British officials in these 
transactions (Britian was the sponsor of the sanctions) created a scandal in the 
United Kingdom. R. LILLICH & F. NEWMAN, supra note 171, at 449-50.

415. See M. DOXEY, supra note 402, at 110; D. LOSMAN, supra note 355, at 126; 
Taubenfeld & Taubenfeld, supra note 405, at 191.

416: The U.S.S.R. could in time probably develop any product the West 
sought to deny it, if the product were important enough, and the U.S.S.R. has 
done precisely that with many forms of technology. See Senate Foreign Policy 
Hearings, supra note 119, at 15 (statement of George Ball); id. at 57 (statement 
of C. William Verity, Jr.); id. at 243 (statement of George Helland); Holzman & 
Portes, The Limits of Pressure, 32 FOREIGN POL'Y 80, 87-89 (1978).

417. D. LOSMAN, supra note 355, at 126; Galtung, supra note 344, at 385-86; 
Kiser, What Gap? Which Gap?, 32 FOREIGN POL'Y 90, 91 (1978).
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when the target nation obtains the controlled items,-*18 while 
imposing the costs of developing substitutes.419 These costs 
may in time420 or in special situations421 be sufficiently burden 
some i lea'} to political concessions by the target nation, but 
judging from experience, such cases will be rare.

Forcing a target nation to develop import substitutes may 
actually confer a benefit. American export controls have forced 
the U.S.S.R. to develop certain technologies for which it had 
been dependent on the United States;422 the 1980 grain em 
bargo, similarly, is said to have had "an important stimulative 
effect on Soviet agricultural policy . . . ."*23 Rhodesia devel 
oped industries under sanctions that might not otherwise have 
become established for decades.424 In such cases, sanctions re 
sult in a threefold loss for the countries imposing sanctions: 
the desired political concession is not made, the opportunity for 
future sales of the controlled item is lost, and whatever influ 
ence might have flowed from the target nation's dependence on 
the item disappears.425

418. House EAA Hearings Part I, supra note 21, at 84 (remarks of Rep. Bing- 
ham); Holzman & Fortes, supra note 416, at 87-89. The preservation of "lead 
times" in the development of technologies with military applications is the ac 
knowledged aim of American national security controls. See House EAA Hear 
ings Part I, supra note 21, at 161 (statement of Ellen Frost).

419. See D. LOSMAN, supra note 355, at 18, 118-19, 127; H. STRACK, supra note 
402, at 86-97. Among the possible costs are the following: gains from trade on 
the basis of comparative advantage may be lost, forced diversification may lead 
to reductions in economies of scale, resources may have to be diverted from 
other projects, and inefficiencies may develop from the lack of foreign competi 
tion. The greatest costs will result from controls on items for which demand in 
the target nation is relatively inelastic—spare parts, certain raw materials—and 
for which substitution is difficult—petroleum being the prime example. D. LOS- 
MAN, supra note 355, at 14-16, 133.

420. The toll taken by the sanctions on Rhodesia, for example, did not be 
come serious for some years. See H. STRACK, supra note 402, at 96-97.

421. Professor Huntington argues that the 1978 controls on petroleum 
equipment exports were designed to take advantage of such a situation. Hunt 
ington, supra note 317, at 76.

422. See note 416 supra; Senate Foreign Policy Hearings, supra note 119, at 
10 (statement of George Ball); id. at 291 (statement of National Machine Tool 
Builders Association). See also Senate EAA Hearings Part I, supra note 106, at 
104-05 (statement of Sen. Stevenson).

423. Brand, Russia's Private Farms Show State-Run Ones How to Raise Out 
put. Wall St. J., Mar. 3, 1981, at 1, col. 1; Brand, Soviets See Pluses in Grain Em 
bargo, Wall St. J., Feb. 26, 1981. at 27, col. 2, Medvedev, The Grain Embargo: I, 
"•:.*. Times, Feb. 10, 1981, at 21, col. 1.

424. H. STRACK, supra note 402, at 15; D. LOSMAN, supra note 355, at 111-12, 
126-27.

425. See Bingham & Johnson, supra note 117, at 917.
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3. The Likelihood of Instrumental Success

Even if export controls can be designed to impose signifi 
cant economic costs on a target nation, the likelihood that they 
will be politically successful remains small. The extensive eco 
nomic sanctions brought to bear on Cuba, Rhodesia, and other 
nations, for example, have imposed enormous costs without 
achieving the desired results.426 Studies of these sanctions 
contradict an assumption basic to the instrumental rationale— 
that target governments respond rationally to economic pres 
sure. These studies demonstrate that resistance to sanctions is 
also compelled by less rational forces like personal and na 
tional pride, and that a target nation will often endure substan 
tial sacrifice rather than accede to external demands.427 They 
also demonstrate that a target nation may have a startling abil 
ity to resist economic deprivation.428 These findings are dis 
cussed below. For the sake of clarity, the discussion is divided 
somewhat artificially into political and economic categories.

a. Political Factors
Two factors that influence the target's decision to resist are 

particularly relevant to United States export controls. First, the 
value to the target government of the policy or conduct under 
attack fundamentally affects both its logical and emotional re 
sponses.429 When the target believes strongly in its course of 
conduct, sanctions may lead to a strengthening of the will to re 
sist rather than the capitulation predicted by the instrumental 
rationale.430 The importance of this factor casts doubt on the 
efficacy of many American export controls—such as those in 
tended to promote regional stability in the Middle East and to 
oppose Middle East terrorism—which seek to influence deeply

426. See L. KAPUNGU, supra note 402, at 127-28; D. LOSMAN, supra note 355, 
at 43-44, 125; H. STKACK, supra note 402, at 237.

427. See House EAA Hearings Part I, supra note 21, at 20 (statement of 
George Ball) ("no political leader of a major country can ever admit, either by 
word or action, that he is taking instructions from the U.S. Government").

428. Galtung finds that "hidden forces" are released in the target. Galtung, 
supra note 344, at 409.

429. Cf M. McDouoAL & P. FELJCIANO, supr-j note 1, at 33 (quoting Clause- 
witz: "The smaller the sacrifice We demand from an adversary, the slighter we 
may expect his efforts to be to refuse it to us." Id. at n.92.)

430. Galtung, supra note 344, at 389; cf Doxey, The Rhodesian Sanctions Ex 
periment, 1971 Y.B. WORLD AFF. 14?., 157-59. Wallensteen's study of twentieth 
century economic sanctions found that most sanctions programs sought 
changes in policies that were fundamentally important to the target nation, and 
that target governments bolstered their internal support by stressing the chal 
lenge to fundamental values. Wallensteen, supra note 357, at 256-57, 262.
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held values. Some commentators believe that changes within a 
target nation's society may be perceived as more fundamental 
than changes in external relations.431 To the extent this is true, 
it also casts doubt on controls aimed at changing human rights 
practices in the Soviet Union, South Africa, and elsewhere.

Second, sanctions imposed in public view may force the 
target's government to resist in order to avoid public embar 
rassment and to demonstrate its independence.432 Although 
even Professor Huntington acknowledges the dangers of pub 
licity and urges a policy of "quiet leverage" applied "subtly and 
discreetly rather than openly and arrogantly,"433 such advice is 
difficult to follow.434 New validated license controls are highly 
visible, whether imposed by the executive branch and an 
nounced in the Export Administration Bulletin and the Federal 
Register or imposed by Congress. Huntington urges the exten 
sion of validated license control over a larger number of prod 
ucts, even with no present intention of prohibiting their export, 
so that the Executive can in the future prohibit exports more 
easily, and presumably more discreetly, through license deni 
als.435 Even individual licensing decisions, however, tend to be 
come public knowledge through the complaints of exporters 
and the efforts of the trade and general press. More impor 
tantly, any significant extension of validated license controls 
would place a greater burden on the already strained resources 
of the export control bureaucracy; would increase the expense, 
delay, and uncertainty with which the exporting community 
must contend, even if all licenses were granted; and would run 
counter to the efforts of Congress to increase the amount of in 
formation flowing to the public about control policy.43*5 These 
costs greatly outweigh any benefit that might be gained from 
reducing the publicity given to export controls.

431. See Wallensteen, .nipra note 357, at 256-57, 262
432. House EAA Hearings Part 1, supra note 21, at 20 (statement of George 

Ball): M. DOXEY, supra note 402, at 121-22; Sirkin, Can a Human Rights Policy 
Be Consistent"!, in HUMAN RIGHTS AND U.S. FOREIGN POLICY 1P9, 202 (P. Brown 
& D. MacLean eds. 1979).

433. Huntinpton, supra note 317, a! 72.
434. Some of the controls discussed in Part III of this Article seem to have 

been announced as publicly as possible—in a presidential statement, for exam 
ple—in pursuit of various secondary goals. More recent sanctions aimed at the 
U.S.S.R. and Iran were, if anything, announced with even greater fanfare than 
any controls discussed in Part III. See notes 802-10 infra ar.d accompanying 
text.

435. Huntington, supra note 317, at 76. Again, the petroleum equipment 
controls embody Huntington's recommendations. See note 351 supra and ac 
companying text.

436. See note 765 infra and accompanying text.
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Economic sanctions may also strengthen a target govern 
ment's ability to mobilize effective resistance to external pres 
sure once a decision to resist has been made. Popular support 
for the regime may increase, giving it a stronger hand in re 
sisting the sanctioners' demands.437 The very economic sacri 
fices the target society must endure may boost morale and 
political cohesion.438 Target leadership has in some cases in 
creased political unity by skillful internal propaganda that 
paints the government as the unyielding defender of national 
interests,439 using the sanctions as a political rallying point.440 
Such political measures, as well as the economic mobilization 
needed to resist sanctions, may incidentally tend to strengthen 
the conservative forces in a society and make its government 
more authoritarian, to the possible detriment of the target na 
tion's population.441

b. Economic Factors

Although some nations are more vulnerable than others to 
the economic effects of sanctions,442 any target nation can take

437. Strack, for example, notes a "consensus among scholars" that eco 
nomic sanctions are not only ineffective insa-umentally "but may well be dys 
functional or counterproductive ... in the sense that they tend to increase the 
internal political cohesion of the target-state and increase its will to resist." H. 
STRACK, supra note. 402, at xi-xii.

438. Galtung, supra note 344, at 389, 394; Taubenfeld & Taubenfeld, supra 
note 405, at 191 (finding that the effort to influence a target by expressing disap 
proval of its conduct through sanctions "seems uniformly to have boomer- 
anged" by increasing morale). Cf. M. DOXEV, su^rj note 402, at 120-23 
(external threat may induce heightened sense of solidarity).

439. Galtung, supra note 344, at 395. In the early years of the Rhodesian 
sanctions the Smith government rallied support by casting itself as the de 
fender of national interests against outside pressure, unyielding to foreign de 
mands. See Doxey, supra note 430, at 157-59. Externally, manipulation of the 
target's image can weaken the resolve of sanctioning states. See H. STRACK, 
supra note 402, at 249-50.

440. The phrase is from Schreiber, supra note 404, at 404, describing Fidel 
Castro's use of American sanctions to make himself "look like a hero" to his 
people and to divert attention from pressing internal problems.

441. House EAA Hearings Part 1, supra note 21, at 54 (statement of Thomas 
Wolfe). Wallensteen found that target governments became both more authori 
tarian and more stable during sanctions. Wallensteen, supra note 357, at 255-58, 
264. In the case of Rhodesia, Kapungu finds that the sanctions welded together 
the conservative elements of the society into a strong alliance, L. KAPUNGU, 
supra note 402, at 128, while Strack finds that in 1975 the Rhodesian Front 
Party was "never stronger" in spite of ten years of sanctions. H. STRACK, supra 
note 402, at 237. Some of the methods used by the government to consolidate 
its political position are described in L. KAPUNGU, supra note 402, at 103-08. Cf. 
D. LOSMAN, supra note 355, at 128-30 (detailing potential adaptive adjustments 
within target states).

442. The most important factors in determining the vulnerability of a target
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steps to minimize and absorb the economic costs imposed by 
sanctions without acceding to the demands of the sanction- 
ers.443 A target nation can also impose costs upon the sanction- 
ers as part of its defense. A major reason for the failure of past 
sanctions programs has been advance preparation by the target 
on all of these fronts.444 The methods of preparing for eco 
nomic warfare have become so widely known in the twentieth 
century that they can be referred to as "standard."445 They in 
clude stockpiling, rationing, developing domestic substitutes, 
stimulating diversification, and developing both overt and illicit 
alternative supply sources.446 Countries that expect to be the 
targets of new or expanded American foreign policy contrc 
can institute such measures in anticipation.

Once sanctions are imposed, the target can minimize its 
costs through trade reorientation, import substitution, and sim 
ilar measures. When sanctions are not complete and universal, 
their impact will often decrease over time as new economic pat 
terns become established.447 The target may receive substan 
tial economic assistance from allies or other nations opposed to 
the program of sanctions, leading to new, supportive political 
relationships.448

A particularly pernicious variant of cost minimization is

economy to export controls are generally thought to be the importance to the 
target nation's economy of the following factors: imports from the sanctioning 
states, imports of the items controlled (especially the elasticity of demand for 
imported products) and the economic sectors that depend on imports. See L. 
KAPUNGU, supra note 402, at 44-47; D. LOSMAN, supra note 355, at 14-16, 133; Gal- 
tung, supra note 344, at 385-86.

443. The only strategies available to a target nation are (1) to take advan 
tage of foreign availability by restructuring its trade patterns away from the 
sanctioning states, or by developing illicit trade; (2) to restructure its own econ 
omy to develop substitutes for controlled imports; and (3) to absorb the costs 
imposed by the sanctions. See D. LOSMAN, supra note 355, at 126-28; Galtung, 
supra note 344, at 387-88; MacDonald, Economic Sanctions in the International 
System, 1969 CAN. Y.B. INT'L L. 61, 85-86.

444. See L. KAPUNGU, supra note 402, at 130; H. STRACK, supra note 402, at 
22-23.

445. M. McDouGAL & P. FELICIANO, supra note 1, at 328.
446. Id. ; M. DOXEY, supra note 402, at 119-22; Taubenfeld & Taubenfeld, 

supra note 405, at 191. Rhodesia's preparations are described in L. KAPUNGU, 
supra note 402, at 108-21.

447. D. LOSMAN, supra note 355, at 14-16, 45; Taubenfeld & Taubenfeld, supra 
note 405, at 195. Cf. Galtung, supra note 344, at 410-11 (whether lack of univer 
sality accounts for failure of multilateral sanctions programs can only be as 
sessed by reference to individual cases).

448. See, e.g., Schreiber, supra note 404, at 394-405 (describing assistance 
rendered to Cuba by Soviet Union). But cf. H. STRACK, supra note 402, at 252-53 
(target's maintenance and development of international relationships does not 
necessarily lead to the acquisition of legitimacy from other countries).
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the allocation of costs to powerless sectors of the target na 
tion's society. Rhodesia, for example, had a dual economy dur 
ing the sanctions period: most Africans lived near subsistence 
while most Europeans lived at a more prosperous level.*49 The 
Rhodesian government was able to deflect many of the eco 
nomic burdens resulting from sanctions—especially unemploy 
ment—onto the African population, keeping the white 
population at high levels of employment through subsidies and 
other measures.450

Research has demonstrated that target nations can absorb 
the irreducible economic costs of sanctions and can even pros 
per by mobilizing their economies to a degree only possible 
with the heightened morale and political unity of a crisis. 
Some sixteen years ago, Taubenfeld perceptively summarized 
for the American Society of International Law the potential of 
economic mobilization in this setting,451 observing that techni 
ques first learned in wartime and since practiced in planned 
economies may allow a target to refuse the demands of its 
sanctioners, at least for some time, even in the face of "univer 
sal, perfectly applied" economic sanctions. Rationing and vol 
untary sacrifice can reduce demand. To increase production, 
the target nation can utilize underemployed capital equipment, 
land, and labor to full capacity, resulting in nearly costless pro 
duction increases. In the crisis atmosphere it can often find 
"slack in the system" that enables it to expand the productivity 
of land and labor beyond normal capacity. It can extend its 
capital stock beyond its normal life through deferral of mainte 
nance and similar techniques.452 Such measures, coupled with 
the protection from import competition which sanctions inci 
dentally provide, may lead to something of an economic 
boom.453

The populations of target nations have been willing to 
make the sacrifices necessary for the success of these tactics,454 
reflecting the combined operation of the political factors dis 
cussed above and the economic techniques just discussed. The

449. See M. DOXEY, supra note 402, at 76.
450. L. KAPUNGU, supra note 402, at 116-18; D. LOSMAN, supra note 355, at 

112-15; H. STRACK, supra note 402, at 237.
451. See Taubenfeld & Taubenfeid, supra note 405, at 188.
452. Id. at 188-92.
453. There often is a second boom following the end of sanctions because 

built-up demand must be satisfied and extended capita) stock must be re 
placed. Id.; M. DOXEV, supra note 402, at 110-11.

454. D. LOSMAN, supra note 355, at 128; Galtung, supra note 344, at 391-98; 
MacDonald, supra note 443, at 85-86.
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actions taken by the government to mobilize the economy, the 
psychological response to external pressure, and the sacrifices 
incurred in resisting sanctions all contribute to a level of mo 
rale and political unity that make successful mobilization possi 
ble.

Most targets will also be able to retaliate economically by 
defaulting on government and private debts, freezing the assets 
of the sanctioners and their citizens, or expropriating prop 
erty.455 A target that trader; actively with the sanctioners—es 
pecially if it supplies vital raw materials—can impose 
substantial economic costs on them through trade controls of 
its own.456 Any target can also retaliate by taking action 
against citizens of the sanctioners within its borders.457 Even 
when economic counter-measures are not available, powerful 
nations can respond with political and military moves,458 while 
weak nations may be able to mobilize international public opin 
ion against the sanctioners by protesting interference in their 
affairs by stronger powers.459

The best example of target resistance is again the case of 
Rhodesia.460 The Rhodesian embargo is in many ways the most 
favorable precedent for the use of multilateral economic sanc 
tions: the level of participation and the endurance of the sanc 
tioners were particularly impressive,461 and the embargo at 
least, contributed to the final settlement of the crisis.462 Tne

455. See M. DOXEY, supra note 402, at 120; Mat-Donald, supra note 443, at 84. 
Losman and Strack both note that Rhodesia's counter-sanctions in the financial 
area were more effective than the financial sanctions imposed upon Rhodesia, 
at least initially. D. LOSMAN, supra note 355, at 105; H. STRACK, supra note 402, 
at 97-98. Rhodesia regularly reminded sanctioning states of the counter-sanc 
tions it could impose. H. STRACK, supra note 402, at 24P-50.

456. The United States for example, depends heavily on imports for many 
essential metals and minerals. See, e.g., OFFICE OF SPECIAL TRADE REPRESENTA 
TIVE, TWENTY-THIRD ANNUAL REPORT OF THE PRESIDENT ON THE TRADE AGREE 
MENTS PROGRAM 140-41 (1978) (Table 33).

457. The impact of hostage-taking, albeit not in the context of retaliation for 
economic sanctions, was demonstrated by the United States-Iranian crisis in 
1980.

458. Such responses v;eie of concern in relation to the controls on exports 
of petroleum equipment, to 'he Soviet Union. See note 320 supra and accompa 
nying text.

459. See Doxey, supra note 430, at 123. A sanctioning state will ordinarily 
evaluate the possible retaliatory moves of the target before initiating sanctions 
and will not implement them if the likely cost seems too high. Such considera 
tions produce much of the inconsistency that plagues the American doctrine of 
promoting respect for human rights abroad. See, e.g. , Sirkin, supra note 432, at 
205.

460. See R. LILUCH & F. NEWMAN, supra note 171, at 450-63.
461. H. STRACK, supra note 402, at 252.
462. Id. at 253.
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fact remains, however, that Rhodesia survived over a decade of 
nearly universal embargo before beginning to implement any of 
the social or political changes sought by Britain and the inter 
national community.463 It is true that its survival depended in 
large part on strategically located nonparticipants and on illicit 
trade,464 but much of its success—which may be deplored, but 
cannot be denied—must be credited to its own ability to 
restructure its trade, diversify and mobilize its economy, and 
otherwise adapt to the pressures created by sanctions.465 In 
deed, some analysts feel that sanctions alone would never have 
led to capitulation by Rhodesia's white government; success 
came only with the escalating guerilla war.466 Cuba likewise il 
lustrates the ability of a target to resist. It has absorbed even 
greater economic punishment from the American embargo than 
Rhodesia did from sanctions467 and its economy has struggled. 
With substantial help from the Soviet Union, however, it too 
has survived with its policies unchanged and now poses even 
greater challenges to American foreign policy.468

It bears repeating that the analysis of target nation resist 
ance presented in these sections is based primarily on experi 
ence with multilateral sanctions programs involving not only 
export controls but controls on imports, financial transactions, 
transportation, and communications—true economic warfare. 
In that context, it is wholly appropriate to speak of "capitula 
tion" and "economic mobilization." In the context of United 
States export controls, however, the language of economic war 
fare is normally out of proportion to the facts. Except in highly 
unusual circumstances, the type of export controls authorized 
by the EAA469 can have nothing like the political or economic 
effects of full-scale multilateral sanctions. The analysis of effec-

463. The Salisbury Agreement of March 3, 1978, reprinted in R. LILLICH & F. 
NEWMAN, supra note 171, at 396-401, first led to elections in Rhodesia and the 
installation of a Black Prime Minister.

464. See notes 406-09 supra and accompanying text.
465. See L. KAPUNGU, supra note 402, at 103-122; H. STRACK, supra note 402, 

at 85-97.
466. See H. STRACK, supra note 402, at 237-38; Arnold, White Exodus, not 

Sanctions, is Draining Rhodesia, 11 NEW AFRICAN DEV. 393, 394 (1977).
467. D. LOSMAN, supra note 355, at 43-45, 125.
468. See Schreiber, supra note 404, at 394-4051
469. The trade controls against Uganda and the Group Z nations do consti 

tute nearly total trade embargoes (with the important exception of food ex 
ports to Uganda). These embargoes, however, have rarely been multilateral, 
and have not been instituted under the EAA. The 1979 House EAA bill would 
have provided that the Act did not authorize total embargoes. This provision 
was removed in conference, because no provision was thought necessary.
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tiveness presented in these sections thus applies a fortiori to 
American political export controls.

4. Quasi-Instrumental Motivations

The pure instrumental rationale is concerned with forcing 
change in target nation behavior. Other theories advanced to 
justify political trade controls also focus on the potential effect 
of controls on the target, although they acknowledge that actual 
change in target conduct is not attainable. These theories 
might be called quasi-instrumental rationales.

One such theory holds that export and other trade controls 
are effective ways to punish a target for past behavior. One 
student of economic sanctions concludes that punishment is 
often the dominant motive of sanctioning states, even when 
their expressed goals are instrumental.470 Other scholars have 
also identified retribution as a motivation for both multilat 
eral471 and unilateral472 sanctions programs. Although retribu 
tion is rarely advanced openly in support of United States 
export controls,473 it often appears as an underlying ration 
ale.474

Another theory holds that controls can function as a deter 
rent, putting the target nation on notice of the economic hard 
ships the sanctioners can create and leading it to think twice 
before repeating disfavored conduct. Deterrence, unlike retri 
bution, is openly advanced in justification of American political 
export controls.475

Export controls are also sometimes urged as a means of 
communicating to the target nation that the United States dis 
approves of its conduct.476 The expression of disapproval, not

470. Galtung, supra note 344, at 380-81.
471. E.g., H. STRACK, supra note 402, at 238.
472. See Schreiber, supra note 404, at 389.
473. But see text accompanying note 318 supra (petroleum equipment con 

trols first justified as "reprisal' 1 ).
474. See, e.j., Uganda Hearings, supra note 202, at 82 ("there are certain 

prescriptive rules of behavior which apply to the rulers of all nations. Those 
who violate such rules jeopardize their standing in the community of nations. 
Uganda . . . belongs outside of the fellowship of civilized nations and should 
thus be denied its benefits.") (statement of Sen. Weicker).

475. See, e.g., 15 C.F.R. § 376.14(a) (1980), as amended by 45 Fed. Reg. 1595, 
1598 (1980) (crime detection equipment controls).

476. For example, President Carter stated of the various actions taken to 
protest the Shcharansky and Ginzburg trials, "We have expressed our displea 
sure in a very moderate way." N.Y. Times, July 21, 1978, at A-6, col. 1. The func 
tion of "sending a message" to the target has also motivated certain 
multilateral sanctions. Wailensteen, for example, concludes that most sane-
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the creation of economic hardship, appears as the primary pur 
pose. The precise object of conveying such a message of disap 
proval is not always made clear; it may be thought that 
exerting moral or psychological pressure on the target will lead 
it to change its policies or will act as punishment or as a deter 
rent.^

Unfortunately, these justifications for export controls are 
subject to the same limitations as the instrumental rationale it 
self. The economic, political, and psychological factors dis 
cussed above make export controls generally an unsatisfactory 
form of retribution, a weak deterrent, and an ineffective vehicle 
for exerting moral pressure.478

Other potential results claimed for political trade controls 
do not involve any effect on the target nation itself, but are nev 
ertheless put forward as instrumental in nature. The benefit 
most often cited in this context is gaining the favor of third 
countries that oppose the target nation's conduct, "associating 
the U.S. diplomatically with one group of countries as against 
another."479 The United States, for example, refused to termi 
nate the embargo of Rhodesia upon the installation of the 
Muzorewa government primarily for this reason.480 Another 
benefit claimed is "raisfing] the visibility" of an issue such as 
human rights,431 even if little can be done to increase respect 
for human rights within the particular target country. The aim 
may be to exert subtle pressure on other nations,482 to lay the 
groundwork for cooperation in future actions, or to mobilize

tions programs function primoily as a rejection of the target and its values. 
Wallensteen, supra note 357, at 262-65; see Galtung, supra note 344, at 399.

477. See Galtung, supra note 344, at 399-404. When strong, positive emo 
tional feelings prevail between the target and the sanctioners, the moral pres 
sure of disapproval might achieve results. Ordinarily, however, expressing 
disapproval will not cause the target to repent and might have the opposite re 
sult. C. BROWN-JOHN, MULTILATERAL SANCTIONS IN INTERNATIONAL LAW: A COM 
PARATIVE ANALYSIS 363 (1975).

478. See House EAA Hearings Part I, supra note 21, at 42, 78 (statement of 
Dimitri Simes).

479. H.R. REP. No. 96-200, 96th Cong., 1st Sess. 7 (1979); see House EAA 
Hearings Pan I, supra note 21, at 191 (statement of William Root).

480. See Trade Sanctions Against Rhodesia: Hearing Before the Senate For 
eign Relations Comm., 96ih Cong., 1st Sess. 11-12 (1979) (statement of Cyrus 
Vance).

481. See House EAA Hearings Pan /, supra note 21, at 147 (statement of 
William Root).

482. Pressure applied to third countries through example and the force of 
public opinion may help make controls instrumentally effective. See, e.g., 
Uganda Hearings, supra note 202, at 112 (statements of Sen. Church and Wil 
liam Harrup); Senate EAA Hearings Part I, supra note 106, at 56 (statements of 
Sen. Proxmire and Juanita Kreps)j id. at 79 (statement of Juanita Kreps).

20-617 0-83-65
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public opinion.483 More generally, some have argued that 
strong moral stands will increase international respect for the 
United States, thereby creating new leverage.484

These indirect justifications for political trade controls 
seem intuitively to have merit. Even though they are often 
phrased in instrumental terms, however, they cannot be ana 
lyzed or tested in the same way as the instrumental rationale 
or its more direct variants. Because the benefits claimed are so 
subtle and so much a matter of judgment, these arguments are 
best considered in the context of the symbolic rationale, dis 
cussed in the next section.

5. Summary

The literature reveals a "striking consensus . . . that eco 
nomic sanctions alone have been ineffective in the fulfillment 
of their primary [that is, instrumental] objectives."485 Follow 
ing an exhaustive study of the effectiveness of the United Na 
tions sanctions against Rhodesia, for example, Strack 
concluded that, in terms of their political achievements, sanc 
tions "must be regarded as marginal instruments of influence 
best employed in conjunction with other means of influence 
such as armed force."486 Kapungu also concluded from his 
study of the Rbodesian case that sanctions are only likely to be 
effective rs an adjunct to the use of force.487 The Taubenfelds 
concluded from their study of collective sanctions that there is 
a "prima facie case against economic measures used alone."488

The concept of a prima facie case against the effectiveness 
of export controls suggests fundamental changes in the scope 
of executive authority under the EAA. As demonstrated in this 
section, the likelihood that political export controls will be suc 
cessful in modifying (or even in deterring) target nation con 
duct must ordinarily be regarded as extremely small.489 With

483. Helping to create world public opinion favorable to human rights is one 
of the achievements credited to the United States human rights policy. See, 
e.g., Robertson, Human Rights, A Global Assessment, in D. KOMMERS & G. LOE- 
SCHER, HUMAN RIGHTS AND AMERICAN FOREIGN POLICY 5, 24 (1979).

484. See, e.g., Farer, United States Foreign Policy and the Protection of 
Human Rights: Observations and Proposa's, 14 VA. J. INT'L L. 623, 625-27 (1974) 
("the appearance of virtue can be converted into the currency of power").

485. Barber, Economic Sanctions as a Policy Instrument, 55 INT'L AITS. 367, 
373 (1979); see H. STRACK, supra note 402, at xi-xii.

486. H. STRACK, supra note 402, at 253.
487. L. KAPUNGU, supra note 402, at 129.
488. Taubenfeld & Taubenfeld, supra note 405, at 188,
489. But see Galtung, supra note 344, at 410. The Rhodesian sanctions might
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successful instrumental use so exceptional, an unrestricted del 
egation of authority to the Executive to control American ex 
ports for political purposes seems misguided. Executive 
authority would be more nearly consistent with the actual util 
ity of export controls if the President were required to make a 
case for the effectiveness of any proposed instrumental control 
sufficient to overcome the "prima facie case" against it.490

B. THE SYMBOLIC RATIONALE

The instrumental rationale has been the dominant theoreti 
cal justification for multilateral economic sanctions in the twen 
tieth century491 and has been advanced in support of American 
foreign policy export controls as well.492 Yet the deliberations 
on EAA '79 suggest that the principal justification for United 
States political export controls may now be symbolic rather 
than instrumental: that controls can and should be used to give 
vent to American disapproval or outrage at the behavior of a 
target nation, regardless of whether there are any direct or in 
direct instrumental results.493

Students of multilateral economic sanctions agree that 
their expressive function has often been a central reason for 
their use.494 Wallensteen, for example, found that public state 
ments by governments imposing economic sanctions tended to 
be dominated by expressive, emotional elements, reflecting 
perceptions that the target had breached norms important to 
the sanctioners; the instrumental or pragmatic content of the 
statements was very small.495 He concluded that, although the

have been more effective had not two neighboring states refused to participate. 
See note 408 supra.

490. In note 392 supra, it is suggested that those who propose instrumental 
export controls should carry a burden of proof on the issue of foreign availabil 
ity. The present point expands on that suggestion 10 take account of other is 
sues discussed in this section. Part VI of this Article considers how the 
suggestion could be implemented.

491. See Barber, supra note 485, at 370, 373; Galtung, supra note 344, at 379, 
388. Some analysts think of economic sanctions only in terms of instrumental 
ity. See, e.g., D. LOSMAN, supra note 355, at 1.

492. See, e.g., Huntington, supra note 317. Various writers have character 
ized instrumental goals as "primary" and symbolic purposes as "secondary." 
See, e.g., H. STRACK, supra note 402, at 24-30. Barber also identified—in the con 
text of multilateral controls—the "tertiary" purposes of supporting interna 
tional law or organizations. Barber, supra note 485, at 370-73.

493. See, e.g., Uganda Hearings, supra note 202, at 5 (statement of Sen. 
Hatfield) ("We are looking now to this committee to articulate and to bring into 
focus the essence of indignation represented by these various resolutions.").

494. See, e.g., Galtung, supra note 344, at 411-12.
495. Wallensteen, supra note 357, at 252-54.
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language of instrumentality may later be used to rationalize 
their actions, the motives of sanctioning states are less to mod 
ify target nation behavior than to express their OV.TI feelings.496 
The Taubenfelds concluded that some sanctions programs have 
actually been designed to fail instrumentally: to be strong 
enough to express disapproval, but not effective enough to truly 
damage the target or cause it to retaliate.497

In the United States, the importance of the symbolic func 
tion is evident from the highly emotional statements in Con 
gress by supporters of the Uganda embargo498 and the 
restrictions on exports of crime detection equipment.499 The 
symbolic rationale is captured in a hypothetical case that is fre 
quently repeated as a shorthand for symbolic controls: should 
the United States refuse to sell thumbscrews, useful only as in 
struments of torture, to an agency of a government believed to 
violate human rights, even though such a refusal would do 
nothing to prevent that government from torturing its citizens? 
Among members of Congress, the executive branch, and pri 
vate interest groups, there is wide agreement that it should.500

On the part of the executive branch, the symbolic rationale 
has most often been expressed as a desire to use export con 
trols to "demonstrate our opposition" to "abhorrent behavior" 
(such as apartheid),501 to "disassociate" or "distance" the 
United States from repressive foreign governments or agencies 
thereof,502 or to respond to "extreme acts" of which the United 
States disapproves.503 Even when foreign conduct is not as 
morally offensive as apartheid, but is merely distasteful or dis-

496. Id.
497. Taubenfeld & Taubenfeld, supra note 405, at 201. Galtung agrees that 

the symbolic function is best served when the "value-deprivation" imposed on 
the target nation is kept low. Galtung, supra note 344, at 411-12.

498. See, e.g., House EAA Hearings Part II, supra note 119, at 149 (statement 
of Rep. Pease); notes 474, 493 supra.

499. Discussions of the crime detection items, in particular, often assumed a 
highly emotional character, as speakers drew analogies to the sale of gas cham 
ber equipment to Hitler, concentration camp supplies to Stalin, and handcuffs 
to the KGB. See, e.g., Senate EAA Hearings Part II, supra note 250, at 140-41, 
157 (statement of Jerry Goodman); id. at 147-48 (statement of Robert Gordon); 
Senate EAA Hearings Part III, supra note 116, at 26 (statement of Frank Weil).

500. See, e.g., H.R. REP. No. 96-200, 96th Cong., 1st Sess. 7 (1979); House EAA 
Hearings Part I, supra note 21, at 80 (statements of Rep. Bingham and James 
Giffen).

501. See House EAA Hearings Part I, supra note 21, at 132, 145, 148 (state 
ment of William Root).

502. Id. at 686 (statement of Stanley Marcuss).
503. House EAA Hearings Part II, supra note 119, at 9 (statement of William 

Root).
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favored, the government has relied on export controls to 
achieve distance from events or practices it opposes, refusing 
to continue "business as usual" with the responsible govern 
ments.504 Indeed, the desire to use export controls symboli 
cally became, under the Carter Administration, the principal 
argument for continued and unrestrained executive discretion 
to control exports for foreign policy purposes.505

The belief that the government should restrict or prohibit 
exports in order to express moral feelings, or simply to disasso 
ciate itself from distasteful conduct, regardless of instrumental 
effects, is predictably controversial. It is derided as a desire to 
produce a rewarding "moral glow," as a simplistic refusal to 
"sup with the devil,"50'"1 and as a hypocritical policy;507 and it is 
denounced by businessmen.508 By others, however, it is sup 
ported as allowing the nation to express its moral feelings in a 
satisfying way, preserve its self-respect,509 and release accumu 
lated moral indignation." 10 Instrumental results, though long- 
range and indirect, may also be anticipated.511

This writer is prepared to agree that restrictions on eco 
nomic intercourse are sometimes appropriate to express Amer 
ican distaste or moral outrage at the policies or conduct of 
another nation. The thumbscrew case, for example, is appeal 
ing. The rationale does, however, have troublesome implica 
tions. First, restrictions on trade are a costly means of 
expressing national opinion on moral or political issues.512 In-

504. See. e.g., President's Report on Grain Embargo Under EAA '79, re 
printed in U.S. EXPORT WEEKLY (BNA) No. 292, at M-l (Jan. 29, 1980). See also 
note 299 supra and accompanying text.

505. E.g., House EAA Hearings Part I, supra note 21, at 686-87 (statement of 
Stanley Marcuss), House EAA Hearings Part II, supra note 119, at 9 (statement 
of William Root); id. at 145 (statement of Stanley Marcuss).

506. House EAA Hearings Part I, supra note 21, at 17 (statement of George 
Ball).

507. See, e.g., House EAA Hearings Part If, supra note 119, at 147 (statement 
of Rep. Fithian).

508. See, e.g.. Senate foreign Policy Hearings, supra note 119, at 322-23 
(statement of John James).

509. See, eg., Barber, supra note 485, at 380; Bilder, Human Rights and U.S. 
Foreign Policy: Short Term Prospects, 14 VA. J. INT'L L. 597, 608-09 (1974).

510. See Hoffman, The Functions of Economic Sanctions: A Comparative 
Analysis, 4 J. PEACE RES. 140, 154-55 (1967); Wallensteen, supra note 357, at 252- 
54. Hoffman finds that sanctions allow governments to act when they experi 
ence irresistible pressure to provide such a release, but simultaneous^ w 
them to placate those pressuring the government not to act or not to do too 
much.

511. See notes 479-84 supra and accompanying text.
512. For a discussion of the costs of imposing export controls, see text ac 

companying notes 521-706 infra.
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deed, one attraction of the thumbscrew case may be that it in 
volves nearly de minimis costs. Second, there has been an 
increasing number of issues on which the United States has 
felt compelled to express a position. This Article has traced the 
growth of foreign policy export controls during the 1970s largely 
in terms of the emergence of such morally engaging issues. Fi 
nally, there appears to be an increasing tendency to turn to ex 
port controls as a favored vehicle for symbolic expression, 
particularly on the part of the executive branch, which has 
broad authority to invoke controls under the EAA.

The latter two observations underlie the criticism that 
American export controls have been imposed simply because 
the responsible officials have concluded that they must "do 
something" in response to a development abroad that impli 
cates one of a growing number of sensitive issues.513 The 
charge is not baseless—the need to act, regardless of results, 
has been identified by scholars as a frequent motivation for 
both unilateral and multilateral economic sanctions.514 Galtung 
finds that the value of "at least doing something," or of creating 
"the illusion of bring instrumental," is of major importance to 
sanctioning state,.515 Barber notes that "(i]t is generally im 
portant for governments to be seen to be concerned and busy" 
and concludes that an important objective of economic sanc 
tions is to demonstrate the government's willingness to act, 
even if little is achieved.516 The "do something" tendency visi 
ble in United States export control policy517 has been of con 
cern not only to the business community,518 but also to more 
objective students of international relations,519 and even to 
some advocates of action to promote the observance of human

513. See Senate Foreign Policy Hearings, supra note US, at 286 (statement 
of Machinery and Allied Products Institute); House EAA Hearings Part I, supra 
note 21, at 79 (statement of James Giffen) (if executive branch has export con 
trol authority, it will inevitably use it).

514. See, e.g., Wallensteen, supra note 357, at 252-54, 262.
515. Galtung, supra note 344, at 411-12; see Hoffman, supra note 510 at 154- 

55.
516. Barber, supra note 485, at 380. Barber cites a remark of David Lloyd 

George concerning the British sanctions against Italy, occasioned by the Italian 
invasion of Ethiopia, under the auspices of the League of Nations: "They came 
too late to save Abyssinia, but they are just in the nick of time to save the Gov 
ernment." Id.

517. The most striking example is in Uganda Hearings, supra note 202, at 85 
(statement of Sen. Weicker) ("[T(o me what is important ... is that we 
act. . . . What I am really for is that we do something.").

518. See note 508 supra and accompanying text.
519. See House EAA Hearings Part I, supra note 21, at 442 (statement of Di- 

mitri Simes); id. at 295 (statement of Arthur Downey).
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rights.520
The challenge of the symbolic rationale is to draft legisla 

tion that will permit the symbolic use of export controls in situ 
ations of major moral or political importance, but that will 
restrain the growth of symbolic controls as a reflexive response 
to the enormous range of foreign acts and policies of which the 
United States might disapprove. Part V of this Article will ex 
amine how EAA '79 attempts to meet that challenge.

C. THE COSTS OF POLITICAL EXPORT CONTROLS
Neither the instrumental nor the symbolic rationale for 

political export controls can be properly evaluated unless the 
costs incurred by the nation implementing such controls are 
balanced against the potential benefits. This section will con 
sider three types of costs: economic, political, and systemic.

1. Economic Costs 
a. Lost Transactions

The economic costs of export controls are largely the prod 
uct of several classes of foregone transactions that extend well 
beyond the balance sheets of the exporters directly affected.

The first class consists of export sales actually prohibited. 
According to the Commerce Department, the value of sales for 
which licenses were denied on foreign policy grounds during 
1977 and 1978 was only $112 million.521 Other transactions 
might properly be included in this class, however: sales lost be 
cause of delay522 in processing license applications,523 and sales

520. Weissbrodt expresses concern that piecemeal responses to human 
rights violations motivated by a desire to "do something" damage the structure 
of the United States human rights policy. Weissbrodt, supra note 170, at 262.

521. Senate EAA Hearings Pan I, supra note 106, at 82 (statement of 
Juanita Kreps).

522. Delay is a problem of long standing. Despite past congressional efforts 
to establish deadlines for consideration of license applications, the problem 
seems to have remained quite serious. See, e.g.. Senate EAA Hearings Pan I, 
supra note 106, at 11 (statement of Comptroller General Elmer Staats); id. at 
29, 43, 53, 63 (statement of Juanita Kreps); Senate EAA Hearings Pan II, supra 
note 250, at 61 (statement of Scientific Apparatus Makers Association); id. at 63 
(statement of American Electronics Association). Congress tried again in 1979. 
One of the "principal objectives" of the 1979 House bill was to improve the effi 
ciency of the licensing system by establishing a series of "suspense points" at 
which certain actions would be required. H.R. REP. No. 96-200, 96th Cong., 1st 
Sess. b. The Senate bill had similar objectives. S. REP. No. 96-169, supi-a note 
31, at 9-11. Section 10 of EAA '79 establishes procedures for processing license 
applications based on the Senate provision. See H.R. CONF. REP. No. 96-482, 
supra note 10, at 49-50.

523. See House EAA Hearings Part I, supra note 21, at 964-66 (statement of
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not consummated because the parties expected that the licens 
ing process would be lengthy and expensive or that the needed 
license would not be issued. For the exporting firm, such lost 
sales translate into reduced production, profits, and reinvest 
ment; for the workers of the firm they may translate into re 
duced wages or unemployment.524 Similar effects are felt 
among suppliers to the exporting firm, and a negative "ripple 
effect" passes through affected communities.525

The second class of foregone transactions is closely related 
to the first. Rarely do exports of sophisticated industrial ma 
chines, aircraft, or ether capital goods involve the sale of only 
the original item. Such exports ordinarily lead to further sales 
as well: spare or replacement parts, "add-on" equipment, new 
generations of equipment to replace obsolete models, and train 
ing and maintenance services.526 The loss of these sales pro 
duces comparable adverse effects, though they are less visible.

The third and broadest class of foregone transactions re 
sults not from direct interference with specific exports, but 
from the existence of a practice of interfering with exports. 
Since major export sales often lead to and grow out of long- 
term business relationships, the confidence of both buyer and 
seller is required.527 To the extent foreign purchasers believe 
that the United States has adopted a policy of prohibiting or re 
stricting exports for political reasons, they may come to think

James Gray); id. f.t 285 (statement of Frederick Huszagh). Professor Huszagh, 
Executive Director of the Dean Rusk Center for International and Comparative 
Law at the University of Georgia, conducted extensive research on export con 
trol procedures as adviser to the Committee on International Trade and For 
eign Relations of the National Governors Association. Id. at 282. He notes that 
empirical studies have shown delay in delivery to be a significant factor in a 
buyer's decision to purchase capital goods. The Rusk Center is conducting re 
search to estimate the effects of licensing delay on the competitiveness of the 
product groups most frequently subject to United States validated license pro 
cedures, and their "[preliminary calculations suggest that for some high tech 
nology products delivery delays have a significant effect on competitiveness." 
Id. at 285.

524. See Senate Foreign Policy Hearings, supra note 119, at 33 (statement of 
David Packard); id. at 302-04 (statement of American Electronics Association). 
On the effect on employment in particular, see id. at 365 (statement of United 
Electrical, Radio, and Machine Workers). Cf. C. BERGSTEN, supra note 131, at 
20 (beyond the "obvious effect, on jobs and output," export controls will 
"weaken the controlling country's exchange rate over the long run, adding to its 
inflationary pressures, even if there is no such effect in the short run").

525. See Senate Foreign Policy Hearings, supra note 119, at 324 (statement 
of Dresser Industries, Inc.).

526. See id. at 306 (statement of American Electronics Association), id. at 
311 (statement of National Foreign Trade Council).

527. See Shultz, Give Us the Rules, and We Will Finish the Job, ACROSS -me 
BOARD, May 1979, at 78, 80.



1025

828 MINNESOTA LAW REViz\V (Vol. 65:739

of American firms as unreliable suppliers 528 and may conse 
quently consider third country or domestic suppliers more fa 
vorably. Even if alternative products are more expensive or of 
poorer quality, concern over American export control policy 
can render them equivalent in the minds of buyers.529 Al 
though the effect may be more pronounced in nations already 
subject to some controls and aware of the danger,53o jt may be 
felt in any nation that fears becoming a target of future con 
trols.531 Further, because the United States seeks to regulate 
reexports of its products and technical information and even of 
the goods made with the use of controlled information, major 
American trading partners may begin to seek alternate supply 
sources for sensitive products and technologies, even for be 
nign products to be exported to sensitive areas, all to avoid the 
interference of American reexport controls.5^ Any permanent 
diversion of trade brought about by such concerns could pro 
foundly affect the relative economic and political power of the 
United States.5^

528. This is a concern of both the business community and government offi 
cials. See, e.g.. Senate foreign Policy Hearings, supra note 119, at 24-25 (state 
ment of David Packard); id. at 306 (statement of American Electronics 
Association); Senate EAA Hearings Pan 11. supra note 250, at 85, 91-92 (state 
ment of Robert McLellan for National Association of Manufacturers); Senate 
EAA Hearings Part I, supra note 106, at 7 (statement of Elmer Staats); id. at 
152 (statement of C. Fred Bergsten).

529. See House £AA Hearings Part 1, supra note 21, at 285 (statement of 
Frederick Huszagh) (buyer awareness of past license denials may create a 
"learning curve," leading buyers to "consciously discount the attributes of U.S. 
products by the probability that the license will not be granted.").

530. See Senate EAA Hearings Part II, supra note 250, at 264-67 (statement 
of Machinery and Allied Products Institute) (examples from the case of South 
Africa). William Root, of the State Department's East-West Trade Office, states 
that the U.S.S.R. has made the United States the "supplier of last resort." 
Rattner, Trade Curbs By U.? Hinge On Its Allies, N.Y. Times, Jan. 6, 1980, at 14, 
col. 1 (quoting Root). See also Medvedev, supra note 423 ("the leaders clearly 
plan to end all future substantial grain purchases in America").

531. See C. BERGSTEN, supra note 131, at 20.
532. If alternate supplies are not available, United States controls may pro 

vide an incentive for new or expanded production within foreign states. See 
House EAA Hearings Pan I, supra note 21, at 236 (statement of John Cham 
bers). But cf. Huntington, supra note 317, at 73 (foreign manufacturers may 
hesitate before expanding capacity to meet a demand that could quickly be 
weakened by a loosening of American controls). Some diversions of trade to 
producers new to the market have become permanent. See Senate EAA Hear 
ings Pan II, supra note 250, at 261 (statement of Machinery and Allied Prod 
ucts Institute); C. BERGSTEN, supra note 131, at 20.

533. See Senate EAA Hearings Pan I, supra note 106, at 49 (statement of 
Sen. Stevenson); id. at 187 (statement of Richard Cooper); Senate Foreign Pol 
icy Hearings, supra note 119, at 21-22 (statements of Sen. Stevenson and David 
Packard); id. at 156 (statement of Dean Rusk); Taubenfeld & Taubenfeld, .supra 
note 405, at 198.
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Concern over possible interruption of future transactions 
influences American exporters as well as foreign purchasers. 
Entering a new export market is an expensive and lengthy pro 
cess.534 Concern over possible future controls may make the 
risks attendant upo.- researching and preparing a market, 
building customer relationships, and negotiating sales too high, 
especially for new and smaller exporters.535 Exporters' con 
cerns are heightened when licenses appear to be denied be 
cause a foreign policy gesture is needed, when controls are 
issued retroactively or without opportunity for prior public 
comment, and when licenses are suspended or revoked or con 
sideration is publicly given to doing so.536 In the view of many 
in American business537 and government,538 such actions have 
already chilled the efforts of business to increase exports, off 
setting governmental efforts to promote them.539

These types of lost transactions, only the first of which 
cornes to the attention of government officials,540 directly affect 
not only the welfare of the export community-'5 '11 but also that of

534. See Senate Foreign Policy Hearings, jupra note 119, ai 305 (statement 
of American Electronics Association); id. at 311 (statement of National Foreign 
Trade Council).

535. Cf. id. at 311, ("exporters simply will not bear these huge 'up-front' 
marketing costs without some degree of certainty about U.S. export controls"); 
House EAA Hearings Pan I. supra note 21, at 285 (statement of Frederick Hus- 
zagh) (license mechanism creates "sizeable imp' iiment to the entry of small 
and medium firms into the export market"); id. so. 295 (statements of Frederick 
Huszagh and Arthur Downey) ("unanticipated license decisions . . . [deprive] 
companies of substantial investments").

536. See, e.g., notes 275, 321-43, 392 supra and accompanying text. For exam 
ple, in 1978 the government publicly considered revoking a controversial license 
permitting Dresser Industries to export to the U.S.S.R. certain equipment and 
technology for the manufacture of oil well drill bits, see Bingham & Johnson, 
supra note 117, at 915, again considered revocation publicly in 1980, U.S. EX 
PORT WEEKLY (BNA) No. 333, at A-l (Nov. 30, 1980), then finally revoked the li 
cense. U.S. EXPORT WEEKLY (BNA) No. 336, at A-4 (Dec. 9, 1980).

537. See, e.g.. Senate Foreign Policy Hearings, supra note 119, at 25 (state 
ment of David Packard); Senate EAA Hearings Part II, supra note 250, at 63 
(statement of American Electronics Association); House EAA Hearings Part I, 
supra note 21, at 69 (statement of William Giffen); Schultz, supra note 527, at 
78, 81.

538. See, e.g.. Senate EAA Hearings Part I, supra note 106, at 205 (statement 
of Richard Cooper).

539. George Shultz, President of BechtelC6rp6ration arid former Secretary 
of Labor and of the Treasury and Director of the Office of Management and 
Budget, points out that American exports are a "wasting asset" from the point 
of view of their use a<: political tools. The more political export controls are 
used, the more exports are discouraged, and thus the less effective controls will 
be in the future. Schuitz, supra note 527, at 82.

540. See Senate EAA Hearings Part I, supra note 106, at 47-48 (remarks of 
Sen. Heinz, Sen. Stevenson, and Juanita Kreps).

541. It should be noted that the economic burden falls disproportionately
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the whole nation. During the years when the controls de 
scribed in Part III of this Article were being imposed, for exam 
ple, the United States was running a large and increasing 
deficit in its balance of merchandise trade (from $9.3 billion in 
1976 to $34 billion in 1978).54z The trade deficits "weakened the 
value of the dollar, intensified inflationary pressures . . ., and 
heightened instability in the world economy."543 Their serious 
ness was recognized by the leading international economic pol 
icy makers in the executive branch 544 and by Congress;545 in

even among firms engaged in export trade. Even leaving aside the maKers of 
arms, crime control equipment, and similar products, the burden has fallen in 
the United States principally on the manufacturers of certain goods—such as 
computers, aircraft, and machinery—for which there is strong foreign demand 
and at least somewhat limited foreign availability, and on those manufacturers' 
employees, shareholders, and communities. In effect, because these goods rep 
resent the nation's greatest comparative advantage and provide a large share of 
its export earnings, the United States has elected to impose the maximum eco 
nomic cost on itself. If political export controls are routinely extended to grain 
exports, this process will be repeated.

The internal incidence of costs has been recognized as a problem of multi 
lateral economic sanctions. Doxey, supra note 430, at 105; MacDonald, supra 
note 44.3, at 73; Taubenfeld & Taubenfeld, supra note 405, at 197-98. For exam 
ple, opposition by import-export interests in Britain and France is said to be 
one reason why League of Nations sanctions against Italy were not more suc 
cessful. MacDonald, supra note 443, at 73; Taubenfeld & Taubenfeld, supra 
note 405, at 198.

542. See BUREAU OF THE CENSUS, UNITED STATES DEP'T OF' COMMERCE, STA 
TISTICAL ABSTRACT OF THE UNITED STATES: 1979 at 847 (1979) (Table No. 1491) 
(figures adjusted to- balance of payments basis). Other components of the bal 
ance of payments were in surplus during those years, but an overall current ac 
count deficit was incurred for both 1977 and 1978. Id.

Merchandise exports grew by less than 8'", in 1976 and by only 6r ; in 1977, 
though they increased by over 2l<", in 1978. Id. at 860 (Table No. 1506). Mer 
chandise imports increased by over 25'"c in 1976, over 22'"r in 1977. and over !6'V 
in 1978. Id. Much of the increase in imports was due to petroleum imports, see 
id. at 867-G8 (Table No. 1515), but in dollar value petroleum imports actually de 
clined in 1978. Id.

543. United States Export Policy, 14 WEEKLY COMP. OF PRES. Doc. 1631 
(Sept. 26, 1978). See also SENATE SUBCOMM. ON INT'L FINANCE, 96TH CONG., Isr 
SESS., U.S. EXPORT Poucv REPORT 1 (Comm. Print 1979) (hereinafter cited as 
EXPORT POLICY REPORT); C. BERGSTEN, supra note 131, at 20.

544. See, e.g., Exports: Time, for a National Policy: Hearings Be/ore the Sub- 
comm. on International Economics of the Joint Economic Comm., 95th Cong., 2d 
Sess. 72 (statement of C. Fred Bergsten) [hereinafter cited as National Policy 
Hearings]-, id. at 84 (statement of Julius Katz); Senate EAA Hearings Part I, 
supra note 106, at 163 (statement of C. Fred Bergsten); id. at 187 (statement of 
Richard Cooper).

545. Extensive hearings were held on the need to improve export perform 
ance. Most notable were the 11 days of hearings held in 1978 before the Sub 
committee on International Finance of the Senate Banking, Housing and Urban 
Affairs Committee, under the chairmanship of Senator Stevenson. The sub 
committee produced a detailed report with broad recommendations for improv 
ing American export performance. See EXPORT POLICY REPORT, supra note 543. 
See generally National Policy Hearings, supra note 544; National Export Pro-
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testimony on export controls, former Secretary of State Dean 
Rusk called the deficits "an emergency situation."546 The ten 
dency of political export controls to contribute to the trade defi 
cits was pointed out explicitly by the American exporting 
community,547 and was finally recognized by the President.548 
Although there have been improvements in the merchandise 
trade balance since 1978,549 it remains true that export controls 
distort national trading patterns, sacrifice some gains from 
trade,550 and thereby contribute to inflationary pressure and 
monetary instability.551

b. Unpredictability

The third class of costs described above—the indirect costs 
to the United States flowing from a reputation of unreliability 
abroad and of arbitrariness at home—is particularly notewor 
thy. Cumulatively, such costs may far exceed the hardship that 
controls can impose on any target nation.552 These larger costs

gram: Hearing Before the Senate Comrn. on Commerce, Science and Transpor 
tation, 95th Cong., 2d Sess. (1978). Export promotion has in fact become 
fashionable in Congress, to a degree that appears to reflect the "mercantilist in 
stinct which seems to be inbred in human beings." C. KINDLEBERGER, POWER 
AND MONEY 117 (1970). While this Article recommends a reduction of certain 
restraints on exports, it does not endorse every effort to increase exports.

546. House EAA Hearings Pan I, supra note 21, at 7.
547. See, e.g., Senate Foreign Policy Hearings, supra note 119, at 260, 261-62, 

264-66 (statement of Machinery and Allied Products Institute).
548. See notes 578-80 infra and accompanying text.
549. According to the Commerce Department, the deficit was $42.36 billion 

in 1978, $40.37 billion in 1979, and $36.36 billion in 1980. Wall St. J., Mar. 2, 1981, 
at 11, col. 1.

550. A related issue in recent years has been whether trade with the 
U.S.S.R. should be perceived as a zero-sum game (any gains from trade real 
ized by the U.S.S.R. are losses for the United States), or as a positive-sum game 
(both parties benefit from trade). See, e.g., House EAA Hearings Pan I, supra 
note 21, at 47 (statement of Marshall Goldman); CONGRESSIONAL RESEARCH 
SERVICE, supra note 379, at 918-20. According to Thomas Wolfe, Assistant Pro 
fessor of Economics at Ohio State University, many observers believe that the 
U.S.S.R.—with a centralized, planned economy—is able to obtain disproportion 
ate benefits from trade transactions with American companies. This belief 
leads to greater faith in foreign policy export controls, which by hypothesis 
withhold more benefits from the U.S.S.R than from the United States. Profes 
sor Wolfe contends that observers both overestimate the disproportionate dis 
tribution of rhe gains from East-West trade and overemphasize the importance 
that the Soviets give to those benefits, and thus hold exaggerated expectations 
for trade controls. House EAA Hearings Part 1, supra note 21, at 52-53.

551. See C. BERGSTEN, supra note 131, at 20.
552. No aspect of foreign policy controls elicits as much scorn from critics 

as their self-punishing nature. See, e.g., Senate EAA Hearings Pan I, supra 
note 106, at 48-49 (remarks of Sen. Stevenson and Stanley Marcuss); Senate 
Foreign Policy Hearings, supra note 119, at 323 (statement of Dresser Indus 
tries, Inc.).
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are principally due to the unpredictability that inheres in for 
eign policy export controls,55'' a quality that becomes apparent 
when political controls are compared with national security 
controls in terms of their underlying policies, product coverage, 
and target nations.

The basic policy thrust of national security controls—to 
prevent or delay the acquisition of militarily useful technolo 
gies by r.ations perceived as a threat to United States national 
security554—is widely understood and accepted by American 
business.555 Disagreement with the policy tends to focus, as it 
has since the mid-1960s, on product coverage. In contrast, there 
is no central foreign policy goal around which public under 
standing and support can readily coalesce. The concept of for 
eign policy has a "treacherous breadth and homogeneity": 556 
its breadth includes every aspect of American international re 
lations, subsuming all the interests of a great power,557 while 
its homogeneity, at least as reflected in the EAA, gives all of 
these interests equal authority as bases for trade controls. 558 
Further, although the purpose of national security controls has 
remained generally stable for some years, the goals 01 foreign 
policy are fluid. In the words of a former Secretary of Com 
merce:

[Ijt is sometimes very difficult to identify foreign policy goals. For one 
thing, they may shift from one time to another.

553. The business community is nearly unanimous in holding that "the lack 
of predictability is the major problem in the current export control system." 
Senate EAA Hearings Pan II. supra note 250, at 91 (statement of Robert Mc- 
Lellan). See Senate Foreign Policy Hearings, supra note 119, at 51 (statement 
of Donald Morfee).

554. See notes 18-23 supra and accompanying text.
555. See Senate Foreign Policy Hearings, supra note 119. at 321 (statement 

of John James); Senate EAA Hearings Part II, supra note 250, at 274 (statement 
of MAPI); Shultz, supra note 527, at 82.

Though not strictly relevant to the issue of predictability, it is important to 
note that American business strongly supports the policy of keeping militarily 
useful items from adversaries, but may not share many of the foreign policy 
goals pursued thrcagh the use of trade controls. See, e.g.. Senate Foreign Policy 
Hearings, supra note 119, at 321-22 (statement of John James); Bingham & 
Johnson, supra note 117, at 911 (with respect to promotion of human rights, "no 
type of foreign policy control . . . sends businessmen up the wall faster").

556. Brown, supra note 392, at 164.
557. Such interests inlude access to raw materials, opposition to terrorism, 

promotion of human rights, regional stability, nuclear r.onproliferation, the mix 
of geopolitical concerns that supports the Group Z embargoes, and more.

558. EAA '69 drew no distinctions among foreign policy goals as bases for 
export control authority. EAA '79 urges restriction of controls to situations in 
which they are necessary to further "fundamental" foreign policy objectives. 
EAA '79, §3(10), 50 IT.S.C. app. §2405(a)(l) (Supp. Ill 1979). The provision 
seems to have little operative force. See note 729-32 infra.
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It would help us enormously if we knew precisely what those goals 
were. Changes in foreign policy come not only from the administration 
but also from the Congress. . . .

... At any point in time, precisely what is a foreign policy goal and 
how you honor that goal may be quite difficult to determine.559

In the eyes of American business, the fluidity and diversity of 
foreign policy make trade contingent on unforseeable events.5*) 

The export community is generally aware of the types of 
goods and technologies controlled for national security pur 
poses. Although the precise items controlled are revised peri 
odically,561 the coverage of national security controls has not 
changed drastically for some time.562 Further, since security 
controls are limited to sophisticated products and technologies, 
a limited number of exporters are affected. There are frequent 
disagreements over product coverage,563 but these disagree 
ments are generally at the margin; at the core, there is consen 
sus on the types of products that must be controlled. Although 
the current move to control "technologies" rather than "prod 
ucts" has to some extent broken the old consensus,564 a new

559. Senate EAA Hearings Part I. supra note 106, at 46 (statement of 
Juanita Kreps).

560. See House EAA Hearings Part I, siipra note 21, at 69 (statement of 
James Giffen).

561. COCOM controls are revised every two to three years; the most recent 
revision took place in 1978-79. See Export Licensing: COCOM List Review Pro 
posals of U.S.: Hearings Before the Subcomm. on International Economic Pol 
icy and Trade of the House International Relations Comm., 95th Cong., 2d Sess. 
1 (1978); COMPTROLLER GENERAL REPORT 1979, supra note 363, at 18-20, 22-27. 
EAA '79 requires review of multilateral security controls at least every three 
years and of unilateral controls every year. EAA '79, § 5(c)(3), 50 U.S.C. app. 
§"404(c)(3) (Supp. Ill 1979). Similar requirements apply to items controlled 
for foreign policy purposes. Id. at § 6(k), 50 U.S.C. app. § 2405(k).

562. See COCOM REPORT, supra note 393, at 53,
563. Beyond particular license denials, exporters argue particularly that se 

curity controls are too extensive, see Shultz, supra no»e 527, at 82; cf. Senate 
EAA Hearings Part II, supra note 250, at 274-77 (stateis/ent of Machinery and 
Allied Products Institute) (government should minimize number of products 
subject to national security controls by defining products and technologies 
most important in maintaining national security); Bingham & Johnson, supra 
note 117, at 906-0 / (government should restrict scope of controls and insist on 
vigorous enforcement of controls that remain), and that product definitions 
should be revised more frequently. See Senate EAA Hearings Part II, supra 
note 250, at 118 (statement of James Gray). See generally COMPTROLLER GEN 
ERAL REPORT 1979, supra note 363, at 18-27. The depth and importance of such 
disagreements should not be underemphasized. See generally House EAA 
Hearings Part I, supra note 21, at 537-41 (statement of Reps. Wolff and Miller 
on H.R. 3216).

564. The "Bucy Report" (formally entitled • \n Analysis of Export Control 
of U.S. Technology—a DOD Perspective"), presented to the Defense Science 
Board by its Task Force on United States Technology on February 27, 1976, was 
the genesis of the current effort by the Defense Department to identify "critical 
technologies," with the aim of concentrating controls on transfers of such tech-
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one seems to be forming.565
In contrast, there is no natural core product coverage for 

foreign policy controls. Such controls can and do affect prod 
ucts ranging from high technology items originally controlled 
for national security purposes to stuffed animals ("Misha" dolls 
for the Moscow Olympics) or copper buttons for South African 
police uniforms. Political controls may prohibit the sale of 
every conceivable product to certain buyers, such as the Group 
Z nations, the South African military and police, and the con 
cessionaires at the Olympics. The result is unpredictability for 
all exporters.

American business knows with certainty the countries 
against which national security export controls are aimed. Al 
though since 1977 the EAA has provided that a nation's Com 
munist or non-Communist status alone should not determine 
whether controls are imposed,566 the longstanding preoccupa 
tion of national security controls with exports to Communist 
destinations has not changed.567

Foreign policy controls, on the other hand, are not by na 
ture directed at any particular nation or group of nations. With 
the variety of foreign policy goals that can be pursued under 
the EAA, few nations in the world can be considered safe from 
the application of controls. The human rights policy, in particu 
lar, leads to broad potential country coverage. It is an unpleas 
ant fact that an alarming number of nations show sufficient 
disregard for human rights to be considered potential targets of

nologies and thereby permitting expanded exports of high technology products. 
Highlights of the report are reprinted in Senate Foreign Policy Hearings, supra 
note 119, at 170. See generally COMPTROLLER GENERAL REPORT 1979, supra note 
363, at 60-64; House EAA Hearings Pan I, supra note 21, at 537-41 (statement of 
Reps. Wolff and Miller on H.R. 3216). Th« "military critical technologies" ap 
proach is continued under EAA '79, §5(d), 50 U.S.C. app. § 2404(d) (Supp. Ill 
1979).

565. See House EAA Hearings Part I, supra note 21, at 1020 (reprinted 
speech of J. Fred Bucy).

566. EAA '79, § 5(b), 50 U.S.C. app. § 2404(b) (Supp. Ill 197&), Export Ad 
ministration Amendments of 1977, Pub. L. No. 95-52, § 103(a)(3), 91 Stat. 235 
(amending EAA '69, Pub. L. No. 91-184, § 4(b), 83 Stat. 841) (expired 1979).

567. The 1979 country polidy report of the State Department concluded that 
only the Communist nations (other than Yugoslavia) should be subject to na 
tional security controls because only they pose an immediate threat to Ameri 
can national security. See House EAA Hearings Part /, supra note 21', at 646 
(statement of William Root). Most categories on the CCL are controlled for ex 
port to all destinations, but licenses for exports to "free world" destinations are 
usually granted if the end use is appropriate and there is adequate protection 
against diversion. See 15 C.F.R. § 385.4(b)(l) (1980) (policy governing licenses 
to countries in Group V).
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American export controls.568 Amnesty International, in its 1973 
Report on Torture, stated that "torture has virtually become a 
world-wide phenomenon . . . encouraged by some governments 
and tolerated by others in an increasingly large number of 
countries."569 Shestack and Cohen, urging a more active 
human rights policy, wrote in 1974 that "one can call the roster 
of the United Nations and find human rights violations in each 
case."570 The State Department under Secretary Kissinger de 
clined to release its 1975 report on human rights in nations re 
ceiving United States military assistance "since all but a 
relative handful of countries committed human rights viola 
tions . . . ,"571 Sirkin states that "(mjost developing countries 
are currently under authoritarian rule; a substantial number 
might qualify as gross violators [of human rights]."572

The Carter Administration pointed to improvements in the 
world human rights situation after 1977;573 while there is room 
for optimism, the situation remains "discouraging and alarm 
ing."574 The State Department's 1979 report on human rights in 
nations receiving American assistance, for example, includes 
the Freedom House ratings of civil and political "freedom" pre 
vailing in the nations of the world. Fifty-five nations are rated 
"not free," while another fifty-three are considered only "partly 
free." Even the group of "free" nations includes some—such as 
Greece, Turkey, and Spain—where respect for human rights 
may not be firmly rooted.575 With this pool of potential targets, 
foreign policy controls affecting transactions of American ex 
porters could be imposed at any time.576

568. The vast majority of nations are in fact subject to controls on 
purchases of crime detection equipment. See notes 266-90 supra and accompa 
nying text.

569. AMNESTY INTERNATIONAL, REPORT ON TORTURE 7 (1973).
570. Shestack 4 Cohen, Internatonal Human Rights: A Role for the United 

States, 14 VA. J. INT'L L. 673, 675 (1974).
571. Gwertzman, U.S. Blocks Rights Data on Nations Getting Arms, N.Y. 

Times, Nov. 19, 1975, at 14, col. 6.
572. Sirkin, supra note 432, at 210.
573. See, e.g., Human Rights Hearings, supra note 170, at 5-7 (statement of 

Mark Schneider); Report on Human Rights Practices, supra note 200, at 4-7.
574. See Robertson, supra note 433, at 8.
575. Report on Human Rights Practices, supra note 200, at 661-62, 664-65.
576. See House EAA Hearings Part I, supra note 21, at 9 (statement of Dean 

Rusk). Because of the large number of potential targets, export controls raise 
the problem of inconsistency which has plagued other aspects of the human 
rights movement. See, e.g., Human Rights Hearings, supra note 170, at 18-19 
(statement of Rep. Ryan); id. at 33 (question to State Department); id. at 47, 49 
(Congressional Research Service Issue Brief); Sirkin, supra note 432, at 210. 
The scope of the human rights policy has been limited by confining its applica 
tion to "gross violators" of "internationally recognized" human rights, to the in-
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The broad potential applicability of political export controls 
is both a product and a cause of what may be called a "control 
psychology."577 The use of political export controls on a suffi 
cient number of occasions leads foreign nations, American ex 
porters, and other interested groups to expect that, in the 
future, the United States will continue to pursue a range of for 
eign policy goals and to react to a variety of international devel 
opments by imposing controls. As these expectations become 
established, issue-oriented groups in the United States will in 
creasingly call for trade controls, seeing any program of govern 
mental action not including them as insufficient. Government 
officials will turn ever more readily to trade controls as a policy 
instrument, assuming that foreign nations and domestic con 
stituencies will perceive any American reponse not including 
controls as an indication of less than full disapproval. The 
more these effects lead to the use of controls, the greater will 
be the pressure for their use in the future. With the imposition 
of controls becoming ever more likely, importers and exporters 
(actual and potential) will seek greater certainty by redirecting

stitutions within a nation most directly involved in human rights violations, to 
products used in human rights violations such as torture, and the like. Still, 
choices among potential targets have to be made.

In 1976, the State Department reported on human rights practices in six 
nations receiving military assistance, concluding in each case that "extraordi 
nary circumstances" and "the national interest" justified continuing aid in spite 
of human rights violations. See generally DEPARTMENT OF STATE, HUMAN 
RIGHTS AND U.S. POLICY: ARGENTINA, HAITI, INDONESIA, IRAN, PERU ANP THE 
PHILLIPINES (1976) (Report Submitted to the House Committee on Int'l Rela 
tions, 94th Cong., 2d Sess.) (hereinafter cited as HUMAN RIGHTS AND U.S. POL 
ICY). (The "extraordinary circumstances" and "national interest" standards are 
contained in § 502(B) of the Foreign Assistance Act, 22 U.S.C. §2304(c)(l) 
(1978)). Among the considerations cited as justifying these conclusions were 
the following: access to raw materials (such as oil); the need to safeguard 
American investments; the desire to retain influence with powerful nations; the 
need to safeguard United States military security, military bases, and impor 
tant allies; and the desire to maintain confidence in American security commit 
ments. HUMAN RIGHTS ANU U.S. POUCY, supra, at 6, 11, 16-17, 22, 27, 32; see 
Weissbrodt, supra note 170, at 271 n.134. While consideration of such factors 
has been criticized, see, e.g., Weissbrodt, supra note 170, at 271-73; Brown, 
supra note 392, at 162-63, it seems only realistic to believe that they will con 
tinue to be considered. See also Vogelgesang, supra note 170, at 827. To the 
extent that they are considered, and economic sanctions are employed against 
some violators of human rights but not against others, the United States leaves 
itself open to charges of cynical inconsistency, reducing the moral force of its 
policy. Cf. Hoffman, The Hell of Good Intentions, 29 FORKIGN POL'Y 3, 8-9 (1977) 
(avid pursuit of all human rights violations is likely to be a highly self-destruc 
tive ordeal).

577. The term is suggested by the concept of an "inflationary psychology," 
which occurs when consumers expect inflation to continue and increase their 
current spending to "beat" future price increases, thus worsening inflation.

20-617 O - 83 - 66
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their resources to areas in which the risk of political interfer 
ence is less. The potential costs of creating a control psychol 
ogy are staggering and should figure prominently in any 
decision to impose political export controls.

c. Summary of Economic Costs

At least £ome economic costs of political export controls 
were recognized by the Carter Administration.578 In Septem 
ber 1978, the President announced a series of measures to im 
prove American export performance and to reduce export 
barriers posed by American law and policy.579 Among these 
was a directive to the agencies involved in export licensing "to 
take export consequences fully into account when considering 
the use of export controls for foreign policy purposes."530 Ad 
ministration representatives later indicated that care was being 
taken to "insure, in those instances where controls are invoked, 
that the foreign policy gain will outweigh the commercial 
loss."581 New foreign policy controls did appear to slow follow 
ing the President's statement, a change attributed by the Ad 
ministration to increased sensitivity to export consequences 
and foreign availability.582 Most of the controls in effect at the 
time of the statement were expressly continued in force,583 
however, and near the end of President Carter's term, signifi 
cant new controls were imposed.584 In justifying these actions, 
executive branch officials on occasion appeared to deal in an al 
most casual way with the mandate to take export consequences 
fully into account.585 The Carter Administration also opposed 
inclusion in EAA '79 of a requirement that economic costs be 
considered before imposing foreign policy export controls.586 It 
appears, in short, that further legislative steps—even beyond

578. See, e.g., Senate EAA Hearings Part /, txpra note 106, at 151-52, 182 
(statement of C. Fred Bergsten).

579. United States Export Policy, 14 WEEKLY COMP. OF PRES. Doc. 1631, 
1633-34 (Sept. 26, 1978)

580. Id. at 1633. This statement also indicated that "[wjeight will be given" 
to foreign availability when considering controls. Id.

581. Senate EAA Hearings Part /, supra note 106, at 189 (statement of Rich 
ard Cooper).

582. See Senate EAA Hearings Part III, supra note 116, at 26 (statement of 
Frank Weil).

583. 45 Fed. Reg. 1595 (1980); see note 799 infra.
584. See text accompanying notes 799-810 infra.
585. See generally House EAA Hearings Pan I, supra note 21, at 141-48 

(statement of William Root).
586. House EAA Hearings Part II, supra note 119, at 9 (statement of William 

Root); id. at 145-46 (statement of Stanley Marcuss).
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those taken in EAA '79—are needed to ensure that the full 
range of economic costs is considered in any decision on polit 
ical export controls.

2. Political Costs

The political costs of export controls result from a variety 
of strains on international political relationships. It is obvious 
that relations with the target nation and its allies will be 
strained,587 perhaps to the point of provoking economic, polit 
ical, or even military retaliation.588 It is less obvious, though 
pernaps more important, that relations with third countries 
may also suffer when such nations are pressured to reduce for 
eign availability. The limited success of the United States in 
obtaining cooperation from other governments has already 
been examined;589 the present point is that efforts to force such 
cooperation have been politically costly.590

At least as much animosity has been engendered during

587. Galtung, supra note 344, at 388-89; MacDonald, supra note 443, at 72.
588. See MacDonald, supra note 443, at 72.
589. See notes 393-405 supra and accompanying text. One commentator ar 

gues that before the moral duty to use trade controls in furtherance of human 
rights is avoided because of foreign availability, the United States must exert 
pressure on other nations for cooperation. See Brown, supra note 392, at 167-68. 
Some members of Congress have taken a similar position, criticizing the Exec 
utive for failure to so negotiate. Selective pressure, however, may be more ad 
vantageous in the long run. Brown's formulation, that all bilateral and 
multilateral efforts to secure leverage must be exhausted in every case, would 
seriously strain America's relations with her major allies—and, based on past 
experience, would produce little cooperation.

If pressure is not exerted out of regard for political costs, the impact of for 
eign availability on any proposed control must be considered. It should also be 
remembered that in the case of controls like the South African military and po 
lice embargo (imposed on a broad range of items, including items widely avail 
able), negotiations sufficient to eliminate foreign availability are simply 
impracticable.

590. See D. LOSMAN, supra note 355, at 138. Recent efforts to obtain coopera 
tion in sanctions against Iran, for example, caused serious strains in relations 
with the EEC. See, e.g., Apple, Europe Expects Criticism for Retreat on Iran 
Sanctions, N.Y. Times, May 11, 1980, at 3, col. 1; Gwertzman, Muskie Will Raise 
Iran Sanctions in Talks With Allies. N.Y. Times, May 12, 1980 at 1, col. 6; 
Gwertzmari, Muskie Reminds Allies of Pledge for Sanctions or. Iran, N.Y. 
Times, May 14, 1980, at 1, col. 1. Another recent illustration of political tension 
arose in November 1980, when United States Customs held up clearance of a 
shipment of steel products from the Creusot-Loire Company of France. The os 
tensible reason was that the steel included Cuban nickel; the "real" reason was 
said to be retaliation against Creusot-Loire for taking over a Soviet contract 
which American firms had to give up when the technology embargo was im 
posed. See U.S. EXPORT WEEKLY (BNA) No. 333, at A-6 to A-7 (Nov. 18, 1980). 
Maintaining cooperation among participating states has similarly been a major 
problem in the use of multilateral economic sanctions. See, e.g., Taubenfeld & 
Taubenfeld, supra note 405, at 185, 195, 197-200.
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past political trade control programs by American efforts to reg 
ulate two types of third country transactions without the coop 
eration of the host government: the reexport of United States- 
origin goods or technology to a target nation, and the export of 
local-origin goods or technology to a target nation by local sub 
sidiaries of American corporations.

a. Reexport Controls
Besides prohibiting exports from the United States of 

items that the exporter knows are to be reexported,591 the Reg 
ulations directly prohibit all reexports by foreign purchasers592 
unless specific approval is granted by the OEA593 or general au 
thorization is given in the Regulations.594 Because reexport 
controls extend to parts, components, and other materials used 
in foreign manufacturing, inclusion of a single American-origin 
component may prevent the export from a foreign country of 
an end product manufactured there by a local firm.595

Controls on the reexport of technical information have an 
extra dimension of complexity because the Regulations at 
tempt to control the disposition of some goods produced abroad 
with the aid of American-origin data.596 American controls ex 
tend, for example, to exports from any country to a country in 
Groups Q, W, Y, P, or Z of certain "direct products" of Ameri 
can-origin data597 and certain commodities produced by a plant, 
or a major component thereof, which was the direct product of 
United States-origin data.598 Until recently, reexport controls 
were primarily based on national security, but they are now a 
part of many of the foreign policy controls described in Part III 
of this Article.599

591. Cf. 15 C.F.R. §374.1(b) (1980) (goods); id. at §379.8(a)(2) (informa 
tion).

592. See id. at §§374.1 (a) (goods); id. at 379.8(a)(l) (information). "Reex 
port" includes transshipment or diversion of goods or information as well as 
subsequent export from the purchasing nation. Id. at § 370.2.

593. See id. at § 374.3 (goods); id. at § 379.8(c) (information).
594. See id. at § 374.2 (goods); id. at § 379.8(b) (information).
595. See id. at § 376.12. An example might be the extension of American 

controls to the export from another country of a machine tool manufactured lo 
cally, but containing a United States-origin "numerical control device." See id. 
at § 376.11.

596. See id. at § 379.8(a)(3).
597. Id. A "direct product" is defined for this purpose as the immediate 

product, including a process or service, produced by use of the data. See id. at 
§ 379.4(f) n.6.

598. See id. at §§ 379.8(a)(3), 379.4(f), 379.5(e)(l)-(2).
599. See, e.g., id. at § 385.4(a)(i)-(4) (Republic of South Africa and 

Namibia); id. at § 379.4(f)(l)(i)(p) (petroleum equipment).
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Even American national security reexport controls caused 
friction with both nonaligned nations*'00 and members of 
COCOM.«01 COCOM members especially resented them be 
cause they either (1) implemented unilateral United States 
controls exceeding the level of restraint agreed upon by 
COCOM, or (2) duplicated the COCOM review process and the 
national control systems maintained by members in accord 
ance with their COCOM obligations. Implementation of unilat 
eral controls fueled the longstanding dispute over the proper 
product coverage of COCOM controls, while duplication im 
plied distrust of foreign control systems.602 COCOM members' 
complaints were sharp enough to prompt the United States in 
the late 1970s to seek ways of eliminating at least the duplk-a- 
tive aspect of its reexport controls, and in 1980 a partial step in 
this direction was taken. oo:i

When the United States regulates reexports in support of 
foreign policy controls, an issue similar to that raised by unilat 
eral national security controls arises: American interference 
with the trade of a nation that has not agreed to participate in 
the American controls, that may strongly disapprove of them, 
and that may even have specifically refused to support them.so4

Beyond an emotional reaction to American interference

600. See COCOM REPORT, supra note 393, at 55.
601. See CoMprRoi.LER GKNI-...AL REPORT 1979, supra note 363, at 9-10. 15.
602. See id. Such distrust does appear to be the principal reason for main 

tenance of security reexport controls. Id. at 14.
603. President Carter stated that his Administration would "stop issuing a 

separate U.S. reexport license in cases where (it had] already approved reex 
port of the same product as part of the COCOM process." PRESIDENT CARTER'S 
RECOMMENDATIONS TO CONOKESS ON EXPORT DISINCENTIVES AND COMMERCE DE 
PARTMENT SUMMARY OK MAJOR FINDINGS (Sept. 9, 1980), reprinted in U.S. EX 
PORT WEEKLY (BNA) No. 324, at M-l, M-3 (Sept. 16, 1980).

604. Foreign resentment over some of the most recent foreign policy export 
controls has been mitigated by implementing reexport controls in a much less 
ligorous manner than has been the case with national security controls and 
past foreign policy controls.

The April 1980 order prohibiting most exports to Iran under the President's 
emergency authority, see note 810 infra, covered exports "from the United 
States, or from any foreign country," but only when made "by any person sub 
ject to the jurisdiction of the United States . . . ." Exec. Order No. 12,205, § 1- 
101 (a), 45 Fed. Reg 24,099 (1980). Further, the order did not apply to foreign 
subsidiaries of American corporations. See id. at § 1-102. See also 31 C.F.R, 
§ 535.207(b) (1980). Thus, reexports by foreign purchasers, or even by Ameri 
can foreign subsidiaries, were not covered.

The regulations were later tightened, see 31 C.F.R. § 535.430 (1980), prohibit 
ing the export of items to be incorporated in foreign-manufactured goods when 
the "person subject to the jurisdiction of the United States has reasonable 
cause to believe that those goods are intended for export to Iran." This section, 
however, still applies to exports from the United States to third countries, not
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and a desire not to lose export sales, foreign resentment of 
American reexport controls is rooted in theoretical opposition 
to the extraterritorial application of Uniteu States law.805 
American reexport controls, like some aspects of American se 
curities and antitrust law, are seen as improper attempts to 
subject foreign firms and nationals, residing and doing business 
abroad, to legal sanctions606 for violations of American regula 
tions even though their conduct is not prohibited by local 
law.607 American claims of extraterritorial jurisdiction to pre 
scribe rules of conduct608 have been sharply criticized abroad 
even when limited by a requirement that the foreign conducv 
have some effect, on United States commerce609 or that some

to reexports from those countries. The standard reexport prohibition was not 
added to the regulations.

The 1980 restrictions on exports related to the Moscow Olympics, 45 Fed. 
Reg. 21,612 (1980), appeared to cover any reexports, requiring validated licenses 
or reexport authorization for the export or reexport of any commodity or tech 
nical data that the exporter or reexporter had reason to know was for a use in 
any way related to the Olympics. The application of the provision, however, 
was again limited to exports or reexports by persons "subject to the jurisdic 
tion of the United States." See id. (amending 15 C.F.R. § 385.2). Further, for the 
purpose of this regulation only, the phrase "person subject to the jurisdiction of 
the United States" was defined to include United States citizens or resider t in 
dividuals, United States corporations, and any permanent establishments of 
foreign firms in the United States. Id. Thus, again, the reexport ot a controlled 
item by a foreign purchaser, or even by a foreign subsidiary of a United States 
corporation, was not covered by the regulations.

On the other hand, the embargo on sales of grain to the U.S.S.R., imple 
mented in January 1980, see note 803 infra, applied fully to the reexport by pur 
chasers in other countries of American grain, see 45 Fed. Reg. Irf83 (1980) 
(amending 15 C.F.R. § 376.5; amending and revising 15 C.F.R. §§ ;t36.7(a), 399.1), 
as did the related controls on exports of phosphates used for fertilizers. See 45 
Fed. Reg. 8293 (1980) (amending \'j C.F.R. § 399.2)

605. See. e.g., H. STEINER & D. VAGTS, TRANSNATIONAL LEGAL PROBLEMS 998- 
99, 1047-49 (1976); Hacking, The Increasing Extra-Territorial Impact of U.S. 
Laws: A Cause for Concern Amongst Friends of America, 1 Nw, J. INT'I, L. & 
Bus. 1, 1-10 (1979).

606. See 15 C.F.R. §387.1 (1980) (criminal, administrative, and civil sanc 
tions); see also id. at 5 388.3 (administrative and civil sanctions).

607 Of. Berman & Garson, supra note 2, at 866-67, 875-76 (the extraterrito 
rial imposition of penalities may strain international legal principles). The 
reexport regulations for commodities provide that reexport authorization by 
the Office of Export Administration does not relieve any foreign person or firm 
from the burden of complying with foreign laws. See 15 C.F.R. §374.9 (1980). 
The rules for technical data are similar, but also provide that no foreign law, 
rule, or authorization relieves any person of responsibilities under the Export 
Administration Regulations. See id. at § 379.8(d).

603. See RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW OF THE UNITED 
STATES §§ 6-7 (1965) [hereinafter cited as RESTATEMENT).

609. See Schoenbaum v. Firstbrook, 405 F.2d 200, 208-09 (2d Cir.), cert, de 
nied, 395 U.S. 906 (1968); ANTITRUST DIVISION OF THE DEP'T OF JUSTICE, ANTI 
TRUST GUIDE FOR INTERNATIONAL OPERATIONS 6-7 (1977), reprinted in [1977] 5 
TRADE REG. REP. (CCH) D 50,309 |hereinafter cited as ANTITRUST GUIDE).
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conduct necessary to the violation take place within the United 
States.610

Reexport controls do not clearly fall within any of the inter 
nationally accepted justifications for extraterritorial jurisdiction 
to prescribe rules of conduct, nor even within those justifica 
tions accepted in the United States.611 For example, no con 
duct relating to a reexport transaction need take place in the 
United States for the reexport prohibition to attach.612 A reex 
port ordinarily has no direct effect on American commerce; and 
the effect of any single transaction on the foreign policy inter 
ests of the United States does not seem substantial.613 The 
United States might assert jurisdiction under the "protective 
principle," arguing that reexports "threaten its security as a 
state," but as to foreign policy controls that assertion seems ex 
aggerated at best. In any event, reexports do not appear to con 
stitute conduct "generally recognized as a crime" within the 
American version of the protective principle.'' 14 Although for-

610. See Leasco Data Processing Equip. Corp. v. Maxwell. 468 F.2d 1326, 1334 
(2d Cir. 1972).

£11. See RESTATEMENT, supra note 608, §§ 10-36; Note, Extraterritorial Appli 
cation of the Export Administration Amendments of 1977, 8 GA. J. INT'L & COMP. 
L. 741, 747-50 (1978) (discussing anti-boycott rules). See also Nash, Contempo 
rary Practice of the United States Relating to International Law, 74 AM. J. INT'L 
L. 158, 180 (1980) (State Department generally follows the Restatement).

612. Cf. RESTATEMENT, supra note 608, at § 17 ("Jurisdiction to Prescribe 
with Respect to Conduct, Thing, Status, or Other Interest within Territory").

613. The RESTATEMENT, supra note 608, at § 18, provides that a state has ju 
risdiction to prescribe a rule attaching legal consequences to conduct outside 
its territory which causes an effect wuhm its territory, if either (a) the conduct 
and the effect are generally recognized as elements of a crime or tort, or (b) the 
effect is substantial, direct, and foreseeable, and the rule prescribed is not in 
consistent with the principles of justice recognized by states having reasonably 
developed legal systems. Paragraph (b), dealing with acts "malum prohib- 
itum," seems to be the only alternative applicable to foreign policy reexport 
controls. Jurisdiction is normally based on an effect on commerce- See J1977) 5 
TRADE REG. REP. (CCH) H 50,309, at 55,655. The Reporters' Notes to § 18, how 
ever, indicate that other effects—such as effects on th? prescribing nation as a 
whole—can also serve as a basis for jurisdiction to prescribe. The Reporters' 
Notes illustrate this point with cases involving the inciting of sedition, disclo 
sure of military secrets dangerous to armed forces, and the like. RESTATEMENT, 
supra note 608, Reporters' Notes § 18, at 56. A reexport usually would not have 
any effect on United States commerce—unless the original American exporter 
participated in it, and therefore coqld be penalized directly under the Regula 
tions—and would not normally seem to have a "substantial" effect on the for 
eign policy interests of the United States comparable to the examples given in 
the Reporters' Notes to § 18.

614. Section 33 of the RESTATEMENT, supra note 608, codifies the "protective 
principle": a state has jurisdiction to prescribe rules attaching legal conse 
quences to conduct abroad which "threatens its security as a state or the oper 
ation of its governmental functions, provided the conduct is generally 
recognized as a crime under the law of states that have reasonably developed
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eign importers are often required to make written representa 
tions or assurances regarding reexport—and thus can be said to 
be subject to United States regulation as a matter of contract615 
— the :>e" ~ort regulations apply regardless of whether the 
purchaser has signed a dot .rr~-f that refers to or accepts 
them.Blti As there is no generally accepted principle of interna 
tional law governing the exte; : to which a nation has jurisdic 
tion to prescribe legal consequences for the acts of foreign 
persons abroad,617 restrictions on reexports will remain a 
source of theoretical disagreement and political tension be 
tween the United States and its trading partners, especially to 
the extent such restrictions serve only unilateral foreign policy 
interests.

b. Controls on Foreign Entities

Even more severe political tension has been generated by 
American efforts to control local-origin exports by foreign firms 
owned or controlled by United States persons. Such efforts cre 
ated serious foreign policy problems during the 1960s, when the 
United States continued its embargo of the People's Republic 
of China after most other Western nations had come to treat

legal systems." This section was intended to provide a basis for jurisdiction to 
prescribe when the effects of foreign conduct are not sufficient to invoke § 1 8. 
See id., Comment c. The principle is restricted to recognized crimes, however, 
to prevent untoward extensions of jurisdiction. See id., Comment d.

615. Most validated license applications for the export of goods require a 
statement from the "ultimate consignee or purchaser" regarding ultimate desti 
nation and end use. See 15 C.F.R. § 375.2(a) (1980). It is a violation of the Regu 
lations to divert goods outside of these representations. See id. at § 375.2(f)(2). 
Many validated license applications for the export of technical data must be 
supported by a similar statement from the foreign importer. Id. at 
§ 379.5(e) (2). Some technical data may only be exported under General Li 
cense GTDR with written assurances from the importer regarding reexport to 
Groups P, Q, W, Y, and 7.. See id. at § 379.4(f).

616. The ultimate consignee/purchaser statement is not required for vali 
dated license exports to Group T, see id. at § 375.2(a), nor is any representation 
from the importer required for any general license export of goods. Importer 
statements and written assurances are only required for exports of technical 
data of the types specified in the relevant regulation. See id. at §§ 379.5(e)(2), 
379,4(f). Destination control statenu nts, warning that diversion contrary to 
Arperican law is prohibited, must be used in connection with all exports under 
a validated license and under certain general licenses, id. at § 386.6(a), and the 
Regulations purport to make it illegal for any person to divert the exported 
goods once that person has received notice of the prohibition against diversion 
to any country not authorized ivi that notice. See id. at § 386.6(i). The destina 
tion control statements, however, do not cover all the destinations subject to 
foreign policy export controls, and they do not in any case constitute the agree 
ment of the importer to the application of the American regulations.

617. RESTATEMENT, supra note 608, § 37, Comment a.
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that country no mere restrictively than the U.S.S.R.ei8
The embargo of the People's Republic of China was imple 

mented under the United States Foreign Assets Control Regu 
lations (FACR), promulgated under the extraordinary national 
emergency powers granted to the President by the Trading 
with the Enemy Act (TWEA),si9 Substantially all the prohibi 
tions of the FACR apply to "any person subject to the jurisdic 
tion of the United States,"620 a phrase defined to include any 
"partnership, association, corporation, or other organization, 
wheresoever organized or doing business, which is owned, or 
controlled by" United States citizens, residents, or corpora 
tions.621 The FACR purported directly to prohibit these con 
trolled foreign firms from trading with the People's Republic of 
China, although, in both theory and practice, such a prohibition 
could only be enforced against the American parents.622 The 
most celebrated attempt to interrupt a transaction by a foreign 
subsidiary is undoubtedly the Fruehauf case, in which the 
United States directed the Fruehauf Corporation of Detroit to 
instruct its French subsidiary to cancel a sale of truck bodies 
for export to the People's Republic of China, over the strong 
protest of the French government. The diplomatic impasse was 
only broken when the French courts intervened.*523

618. See Berman & Garson, supra note 2, at 867-69, 872-76. See generally 
Corcoran, The Trading with the Enemy Act and the Controlled Canadian Corpo 
ration, 14 McGiLL L.J. 174 (1968); Craig, Application of the Trading with the En 
emy Act to Foreign Corporations Oumed by Americans' Reflections on 
Fruehauf v. Massardy, 83 HARV. L. REV. 579 (1970); Sommerfield, Treasury Regu 
lations Affecting Trade with the Sino-Soviet Bloc and Cuba. 19 Bus. LAW. 861 
(1964).

Similar problems arose regarding Latin American trade with Cuba. Binder, 
U.S. Seems to Ease Stand on Barring Cuba in Talks, N.Y. Times, April 19, 1974, 
at 1, col. 6. See alsr A. ROVINE, 1974 DIGEST OF U.S. PRACTICE IN INTERNATIONAL 
LAW 603-04.

619. See 50 U.S.C. app. § 1-43 (Supp. Ill 1979); note 2 supra.
620. See, e.g., 31 C.F.R. § 500.201 (1980).
621. Id. at § 500.329. The word "controlled" is not defined in the regulations, 

but see Sommerfield, supra note 618, at 866-67.
622. The United States considers a corporation to be a national of the coun 

try under whose laws it is created. The theory on which controls over foreign 
subsidiaries are based is that the United States has jurisdiction to prescribe 
rules governing the conduct of its own nationals—in this case the foreign corpo 
ration's shareholders—arid jurisdiction to enforce those rules within its terri 
tory. By regulating the owners of the foreign corporation, then, it can indirectly 
control its activities. See RESTATEMENT, supra note 608, § 27, Comment d, illus 
tration 1, Reporters' Notes. In practice, enforcement of such controls has been 
directed at the American owners—the Treasury Department has directed them 
to cause their subsidiaries to act as desired. See Berman & Garson, supra note 
2, at 868; Corcoran, supra note 618, at 177. The regulations, however, are still 
written to apply directly to the foreign corporation.

623. See generally Fruehauf Corp. v. Massardy, [1965] La Semaine
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Since 1977, Presidential authority to impose emergency 
trade controls has derived from the International Emergency 
Economic Powers Act (IEEPA),624 which reaches jurisdiction- 
ally as far as the FACR.«25 The IEEPA has thus far been in 
voked only twice. In 1979, President Carter declared a national 
emergency with respect to the "situation in Iran" and ordered 
all official Iranian assets blocked.626 The President's order and 
the Treasury Department's implementing regulations627 ex 
tended the freeze to all property of the designated official Ira 
nian entities that was "subject to the jurisdiction of the United 
States or which (was) in the possession of or control of persons 
subject to the jurisdiction of the United States . . . ,"628 The 
phrase "person subject to the jurisdiction of the United States" 
was denned exactly as in the FACR.629 The blocking of assets 
was clearly intended to apply extraterritorially, because an an 
nouncement of Iran's intention to withdraw from American 
banks all its official deposits, many of which were held in for 
eign branches and subsidiaries, was the immediate provocation 
for the American action.630 Subsequent trade sanctions against 
Iran, however, did not have the same territorial reach.631 The 
order banning exports to Iran, for example, applied generally to 
exports "by any person subject to the jurisdiction of the United 
States" regardless of the country of origin, 61'2 but exempted 
from the ban any nonbanking corporations or other organiza 
tions organized and doing business under the laws of a foreign 
country. fi33 The first use of IEEPA trade control authority thus 
showed restraint in terms of extraterritorial application. A sec-

Juridique II 14274 (bis) (Cour d'appel, Paris), [1965] Gaz. Pal. II 86, 5 Int'i I-egai 
Material 476, reprinted in A. LOWENFELD, supra note 91>, §3.31, at 83-86; Craig, 
supra note 618.

624. See 50 U.S.C. §§ 1701-1706 (Supp. Ill 1979); note 1 supra.
625. The President is authorized to regulate transactions "by any person, or 

with respect to any property, subject to the jurisdiction of 'he United States." 
50 U.S.C. § 1702(a)"(l) (Supp. Ill 1979).

626. Exec. Order No. 12,170, 3 C.F.R. 457 (1980). The Iranian controls were 
extended under the National Emergencies Act. 45 Fed. Reg. 75,159 (1980).

627. See 31 C.F.R. Pt. 535 (1980). Exec. Order No. 12,170, supra note 626, del 
egated to the Treasury Department all powers available to the President under 
the IEEPA.

628. Exec. Order No. 12,170, 3 C.F.R. 457 (1980); 31 C.F.R. § 535.201 (1980).
629. See 31 C.F.R. § 535.329 (1980); note 621 supra,
630. See Gwertzman, U.N. Session Averted, N.Y. Times, Nov. 15, 1979, at 1, 

col. 6 ; Wall St. J., Nov. 15, 1979, at 1, col. 6.
631. See note 604 supra.
632. See 31 C.F.R. § 535.207(a) (!980).
633. See id, at § 535.207(b). Later amendments extended the embargo to all 

technical data, including that which is already published, and to exports to 
third countries when the exporter has reasonable cause to believe that the
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ond national emergency was declared in 1980, in response to 
"subsequent events in Iran" (the seizure of American hos 
tages) and the Soviet invasion of Afghanistan.634 This declara 
tion was used to support an import embargo and other 
sanctions against Iran, but not any sanctions against the Soviet 
Union or Afghanistan.635

Prior to December 1977, the export control statutes, unlike 
the emergency statutes, did not authorize this form of extrater 
ritorial control at all, empowering the President only to "pro 
hibit or curtail . . . exportation from the United States, its 
territories and possessions."636 In 1977, however, as part of the 
legislation limiting TWEA to times of war and enacting 
IEEPA.637 Congress amended EAA '69 to permit the President 
to control all exports of property "subject to the jurisdiction of 
the United States or exported by any person subject to the ju 
risdiction of the United States."638

The legislative history of this amendment seems to reveal 
confusion among the responsible members of Congress. It ap 
pears that the amendment was intended simply to supplement 
the newly restricted TWEA by allowing the President to con 
tinue exercising the authority over foreign subsidiaries he had 
previously exercised under that Act.639 The controls on exports

items sold are intended for resale to Iran. See id. at §§ f/35.429, .430. Export 
controls, however, were not extended to foreign subsidiaries.

634. Exec. Order No. 12,211, 45 Fed. Reg. 26,685 (1980).
635. Id. at §§ 1-101 to -103, 1-106. Other political export controls relating to 

the Afghanistan invasion—including the Olympics embargo and the controls on 
exports of grain and phosphates, see notes 802-04 infra,—preceded the April 
1980 declaration of emergency. Later controls on certain exports to the Kama 
River truck plant and on exports to Afghanistan, see notes 808-09 infra, were 
based only on EAA authority.

636. EAA '69, Pub. L. No. 91-184, § 4(b), 83 Stat. 841 (codified at 50 U.S.C. 
app. § 2403(b) (1976)) (expired 1979). It should be noted that EAA '69 was sup 
plemented in the national security area by the Transaction Control Regula 
tions, imposed under TWEA, which regulated exports by foreign subsidiaries of 
strategic items. See note 2 supra.

637. Act of Dec. 28, 1977, Pub. L. No. 95-223, tit. HI, 91 Stat. 1625 (expired 
1979); see note 2 supra.

638. Act of Dec. 28, 1977, Pub. L. No. 95-223, tit. Ill, § 301 (a), 91 Stat. 162^ (ex 
pired 1979).

639. The principal House sponsor, Representative Bingham, stated that the 
amendment was needed so that the President could continue to exercise the 
power that he had been exercising under TWEA to control transactions by for 
eign subsidiaries. Revision of Trading vrith the Enemy Act: Markup Before the 
House Comm. on International Relations, 95th Cong., 1st Sess. 7-10 (1977) 
(statement of Rep. Bingham). The Senate Banking Committee similarly stated 
that the amendment would authorize the President to control foreign subsidi 
ary exports as previously had been done under the emergency previsions of 
,WEA. S. REP. No. 95-466, 95th Cong., 1st Sess. 6 (1977).
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by foreign subsidiaries that had been implemented under 
TWEA, however covered only exports to embargoed nations 
and exports of strategic goods to Communist nations. Further 
more, these controls, including the FACR, were grandfathered 
by the very same 1977 statute and are still in effect.640 Thus, 
the 1977 amendment of EEA '69 went much further than was 
necessary simply to allow the President to continue doing what 
he had been doing. In fact, its effect has been to broaden the 
potential reach of peacetime, non-emergency foreign policy 
controls to exports by foreign subsidiaries of all products and 
data (not merely strategic) to all destinations (not merely the 
embargoed nations and other Communist countries).

Admitting that the implications of the 1977 amendment 
"may not have been considered adequately by the Congress at 
the time the provision was adopted,"641 the Senate Banking 
Committee later reported that it had considered deleting this 
provision. The Committee noted that the Executive had not yet 
utilized the new authority, so that no controls would be undone 
if the provision were repealed, and observed that any controls 
imposed under it would probably be challenged by foreign na 
tions.642 Yet the Committee did not recommend repeal, "pend 
ing further study," principally to leave the executive branch the 
flexibility to impose extraterritorial controls in cases in which 
"the United States would wish to distance itself from especially 
abhorrent acts of other Governments."643 As of this writing, the 
Executive's authority to impose extraterritorial controls under 
the E!AA remains unused.644

640. See note 2 supra.
641. S. REP. No. 96-169, supra note 31, at 4-5.
642. Id. at 5.
643. Id.
644. None of the controls discussed in Part III applied to foreign subsidiar 

ies, and neither have the foreign policy controls implemented more recently 
against the U.S.S.R.

The regulations imposing an embargo on the Olympics, 45 Fed. Reg. 21,612 
(1980) (to be codified at 15 C.7.R. §385.2(d)), applied to exports by "persons 
subject to the jurisdiction of the United States," but the phrase was defined for 
that purpose to "include" United States citizens and residents, American corpo 
rations, and permanent American establishments of foreign corporations. Id. 
The release accompanying the regulations in the Federal Register stated that 
the term "meant" these three categories, and did not merely include them 
among others. Id. Remarks by government officials confirmed that foreign sub 
sidiaries would only be covered if they were acting jointly with their American 
parents. See U.S. EXPORT WEEKLY (BNA) No. 301, at A-l (April 1, 1980).

When the grain embargo was imposed, the Agriculture Department re 
quested American giam companies not to sell grain from third countries to the 
Soviets until those countries could develop their own restrictive policies. See
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Extraterritorial controls were imposed by Congress as Dart 
of the Uganda embargo, however, and a related move was made 
by the Executive to expand the reach of other controls under 
the EAA. The provision added to EAA '69 to implement the 
embargo forbade the export to Uganda of most goods subject to 
the jurisdiction of the United States or exported by any person 
subject to the jurisdiction of the United States.645 Although the 
temporary regulations went no further,646 the more detailed 
proposed regulations647 would have placed Uganda in Country 
Group Z and would have prohibited not only exports and reex 
ports of American-origin items, but also exports of non-Ameri 
can-origin goods and information by any "person subject to the 
jurisdiction of the United States,"648 as denned in an expansive 
and detailed way.649 To this extent, the proposed regulations 
reflected congressional intent. Beyond this, however, the pro 
posal wculd have added the same broad definition of "person 
subject to the jurisdiction of the United States" to the general 
definitions in the Regulations and would have included a gen 
eral policy statement describing the potential extraterritorial 
effect of all export control regulations.650 This proposed lan 
guage appeared to be a tentative first step by the executive 
branch toward greater extraterritorial export controls, and it 
was strongly criticized as such at the time.651

U.S. EXPORT WEEKLY (BNA) No. 314, at A-5 (July 1, 1980). Foreign sales by the 
companies themselves or by foreign subsidiaries, however, were not prohibited.

The controls imposed on high technology exports to the U.S.S.R. in January 
1980 involved merely a tightening of licensing policy, the suspension and can 
cellation of certain licenses, and the addition of certain new categories to the 
CCL; no change in the territorial coverage of the Regulations was made. In 
fact, the Commerce Department issued a clarifying statement to the effect that 
foreign subsidiaries would not be affected by the new controls unless they were 
trading in American-origin products or data. See U.S. EXPORT WEEKLY (BNA) 
No. 302, at N-l, N-3 (Apnl 8, 1980).

Use of the authority has been advocated to strengthen the South African 
embargo. See Mehlman, Milch & Toumanoff, supra note 241, at 596-97, 600.

645. Bretton Woods Agreement Act—Financing Facility, Pub. L. No. 95-435, 
92 Stat. 1051 (Oct. 10, 1978) (expired 1979).

646. 43 Fed. Reg. 49,304 (1978) (repealed 1979).
647. 43 Fed. Reg. 58,571 (1978).
648. Id. at 58,573 (proposed 15 C.F.R. § 385.1 (c)).
649. Proposed 15 C.F.R. § 385.1(c)(l), would have defined the term as the 

anti-boycott regulation had, 15 C.F.R. § 369.1(a)-(c) (1980), with the addition of 
foreign corporations "controlled in fact" by individual American citizens and 
residents. See 43 Fed. Reg. 58,573 (1978).

650. 43 Ked. Reg. 58,571-72 (1978). The statement of policy would have been 
inserted after 15 C.F.R. § 370.3(a), the general prohibition of exports without a 
general or validated license.

651. See Statement of Covington and Burling before the Industry and Trade 
Administration of the Department of Commerce, U.S. EXPORT WEEKLY (BNA)
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The Carter Administration stated its intention to impose 
extraterritorial controls sparingly and only after weighing their 
"foreign relations costs."652 Indeed, the foreign policy controls 
imposed near the end of President Carter's term of office—even 
given the emotional atmosphere of the Iranian crisis and the 
Soviet invasion of Afghanistan—did not extend to foreign sub 
sidiaries and other controlled foreign entities.653 Yet the exist 
ence of broad authority for extraterritorial controls still causes 
concern. The realities of the multinational corporation and the 
lack of foreign government cooperation in American controls 
seem almost to ensure that the authority will be used as Ameri 
can policy makers search for instrumental effectiveness or sym 
bolic power. In addition, the conflict of the 1960s over exports 
to the People's Republic of China has not been forgotten 
abroad.654 Any significant use of extraterritorial foreign policy 
trade controls would almost surely lead to serious political ten 
sions.651"1

3. Systemic Costs

Systemic costs include those resulting from the effect of 
extensive foreign policy export controls on the system of rules 
governing international trade. The cornerstone of that sys 
tem656 —and of its major constitutive document, the General 
Agreement on Tariffs and Trade (GATT) 657—is the principle of 
nondiscrirnination among nations in trade matters. Political ex- 

No. 241, at M-l (Jan. 23. 1979). The proposed regulation apparently would not 
have imposed any r.ew validated license requirements, however, because the 
operative licensing provision of the Export Administration Regulations, apply 
ing only to exports from the United States, would have been left unchanged. 15 
C.F.R. §370.3(a) (1980).

652. Amending the Trading with the Enemy Act: Hearing on H.R. 7738 
Before the Subcomm. on International Finance of the Senate Comm. on Bank 
ing, Housing, and Urban Affairs, 95th Cong., 1st Sess. 5 (1977) (statement of C. 
Fred Bergsten).

653. See notes 604, 631-35, 644 supra.
654. See Hacking, supra note 605, at 5-6.
655. See Nash, supra note Gil, at 180-83.
656. STAFF OK THE SUBCOMM. ON INTERNATIONAL TRADE OF THK SENATE 

COMM. ON FINANCE, 93D CONG., 2o SESS., EXECUTIVE BRANCH GATT STUDIES 133 
(Comm. Print 1974) (hereinafter cited as GATT STUDIES]. Site generally G. 
CURZON, MULTILATERAL COMMERCIAL DIPLOMACY 57-69 (1965).

657. Genera! Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. pts. 5, 6, 
T.I.A.S. No. 1700, 55 U.N.T.S. 194 (1950) (original text) [hereinafter cited as 
GATT]. The current text of the GATT appears in GATT, IV BASIC INSTRUMENTS 
AND SELECTED DOCUMENTS (BISD) (1969). The nondiscnmination principle ap 
pears most clearly in Article I of GATT, entitled "General Most-Favoured-Na 
tion Treatment." See also J. JACKSON, WORLD TRADE AND THE LAW OF GATT 
255-57 (1969).
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port controls blatantly discriminate among nations in terms of 
their right to purchase American goods and technology. They 
may technically violate the terms of GATT and are certainly 
contrary to its underlying principles, although serious legal 
consequences are unlikely. Of more importance, serious eco 
nomic and political consequences may result if political export 
controls create precedents for and expectations of broad devia 
tions from the principle of nondiscrimination in trade.

Consider first the legal obligations of the United States 
under GATT. Although the best-known manifestation of the 
nondiscrimination principle is without doubt the Article I re 
quirement of unconditional most-favored-nation (MFN) treat 
ment for tariffs,658 Article I also applies to all "duties and 
charges" and all "rules and formalities" applied to exports.659 
Further, Article XI prohibits any restrictions on exports other 
than duties and charges, and specifically prohibits export 
licenses.660 One might argue that Article XI is subordinate to 
the EAA under the Protocol of Provisional Application by 
which the United States has adhered to GATT, but the law ap 
pears to the contrary.661 The same argument cannot be made

658. GATT, supra note 657, art. I, 1) 1. Unconditional MFN calls for nondis- 
criminatory treatment of imports from a given nation whether or not that na 
tion makes related tariff concessions to the United States. Conditional MFN, by 
contrast, calls for nondiscriminatory treatment only upon receipt of adequate 
compensation. See GATT STUDIES, supra note 656, at 133-35.

659. GATT, supra note 657, art. 1,11 1; see J. JACKSON, supra note 657, at 499. 
The MFN obligation of Article I applies only to trade with GATT signatories. 
Not all of the Communist nations are signatories; the United States has either 
not consented to or has suspended the application of GATT to its tradt with 
Communist signatories. The United States does have bilateral trade .igree- 
ments that call for MFN treatment with several Communist countries.

660. GATT, supra r.'oie 657, art. XI, ^ I. Article XIII, which prescribes rule.: 
for the adr i .listration of permissible quantitative restraints, establishes a non- 
discHrnination rule applicable to any "prohibition or restriction" on exports to 
GATT signatories. GATT, supra note 657, art. XIII, | 1.

661. GATT has itself never come into force, since the minimum number of 
states required by Article XXVI has never accepted it "definitively." J. JACK 
SON, supra note 657, at 60-61. All nations which apply GATT do so provision 
ally, either through the original Protocol of Provisional Application of the 
General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. pts. 5, 6, T.I.A.S. 
No. 1700, 55 U.N.T.S. 308 (1948), signed by the United States and 22 other na 
tions, or through later protocols with similar language (former colonies becom 
ing independent are deemed to apply the GATT through the protocols of the 
sponsoring parent nation). The Protocol of Provisional Application provides 
that signatory states will apply Part II of GATT "to the fullest extent not incon 
sistent with existing legislation." Id. at § l(b).

The Export Control Act was not enacted until 1949, Act of Feb. 26, 1949, ch. 
11, 63 Stat. 7 (expired 1969), and so was not "existing legislation" on its face. 
Prior wartime export control authorities had been extended until that date. 
See Berman & Garson, supra note 2, at 792 n.2. The Second Decontrol Act of
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as to Article I. fi62 The exception provisions of GATT must 
therefore be considered.663

The "Security Exceptions" in Article XXI664 are most 
closely applicable. Nothing in GATT is to be construed to pre 
vent any signatory from taking any action that it considers nec 
essary for the protection of its "essential security interests" if 
such action (1) relates to "fissionable materials," (2) relates to 
traffic in arms, ammunition and implements of war, or to trade 
in other goods when carried on, directly or indirectly, "for the 
purpose of supplying a military establishment," or (3) is taken 
in time of war or other international emergency.665 These ex 
ceptions appear to permit virtually all current American na 
tional security controls.666 Political controls on exports to

1947 authorized export controls to aid in carrying out American foreign policy, 
see SECRETARY OF COMMERCE, FIRST QUARTERLY REPORT UNDER THE SECOND 
DECONTROL ACT OF 1947 at 1 (1947), and other wartime legislation gave even 
broader power. Act of July 2, 1940, ch. 508, 54 Stat. 712, as amended by Act of 
June 30, 1942, ch. 461, 56 Stat. 463. One might argue that all subsequent export 
control legislation relates back to these statutes and is thus "existing legisla 
tion." The prevailing interpretation of the Protocol, however, is that only 
"mandatory" legislation (not mere "authorizing" legislation) can be saved by 
the "existing legislation" clause. P.. HUDEC, WORLD TRADE AND THE LAW OF 
GATT 121-37 (1975); J. JACKSON, supra note 657, at 108-10.

662. Article I is in Part I of the General Agreement and thus the "existing 
legislation" clause of the Protocol of Provisional Application, see note 661 
supra, does not limit its application. See J. JACKSON, supra note 657, at 256.

663. Article XI permits temporary export restrictions to deal with critical 
shortages of food or other essential products and restrictions necessary for the 
application of standards, grading, and the like. GATT, supra note 657, art. XI., 
* 2. Article XX permits restrictions on imports and exports that are necessary 
to protect life, health, and public morals; that relate !o e<^id or silver or products 
of convict labor, artistic or archaeological treasures, and the like; and that are 
essential to assure adequate supplies of various materials, among other excep 
tions. All of the exceptions of Article XX are subject tc the requirement that 
restrictions not be applied in a mariner constituting either "arbitrary or unjusti 
fiable discrimination" between countries where the same conditions prevail or 
disguised restrictions on international trade. Id. at art. XX. Other exceptions 
to the nondiscrimmation principle deal with particular balance of payments sit 
uations. Id. at art. XIV.

In the context of restrictions on access to supplies, the total of these excep 
tions has been said to make Article XI's ban on export licenses "virtually use 
less." C. BERGSTEN, supra note 131, at 25.

664. GATT, supra note 657, art. XXI. Article XXI(c) permits a Contracting 
Party to act in pursuance of its obligations under the United Nations Charter 
for the maintenance of international peace and security. See note 2 supra.

665. GATT, supra note 657, art. XXI(b). Article XXI(a) permits a Con 
tracting Party to withhold information if it considers disclosure contrary to its 
essential security interests.

666. Controls on the export of arms and nuclear material, as well as dual- 
use items "relating" to arms and nuclear material, seem clearly covered by the 
first and second clauses; no one would argue that essential security interests 
are not involved. Indeed, controls on dual-use items seem to have been con 
templated by the drafters of GATT. See J. JACKSON, supra note 657, at 748.
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military entities (in South Africa, for example) might fall 
within the language of the second clause if the quoted phrase is 
taken to refer to foreign as well as domestic military establish 
ments. Here, however, the matter of "essential security inter 
ests" is much ie;; s clear. The embargoes and other trade 
controls instituted under the TWEA and the IEEPA667 might fit. 
under the "emergency" language of the third clause, though 
again it is not clear that "essential security interests" are in 
volved."'68

None of the Article XXI security interest exceptions, how 
ever, appears to cover the American restrictions on exports to 
civilian purchasers in Uganda, the embargo of police forces in 
South Africa, the controls on petroleum equipment sales to 
nonmilitary entities in the U.S.S.R., the embargo on sales to 
consignees associated with the Olympics, or similar political 
controls. Although these actions are probably violations of 
GATT, no action has been taken against similar political trade 
controls in the past. In one of the very few instances in which 
GATT has even considered political trade controls,669 Czecho 
slovakia argued in 1949 that the American export licensing pro 
gram was a breach of the MFN obligation of Article I; the 
United States defended on the basis of Article XXI, among 
other grounds. 670 The "infant GATT had neither the capacity 
nor the prestige to undertake a serious examination of U.S. 
cold war measures," and the United States was found to have 
breached no GATT obligation.671 Discussion among the GATT 
signatories in that case and in subsequent cases turned on the 
point that "every country must have the last resort on ques 
tions relating to its own security."672

667. See note 2 supra.
668. Article XXI is enormously flexible, however, because it allows each na 

tion to judge what is necessary to its own security interests. GATT, supra note 
657, art. XXI(b) (introductory clause). See also J. JACKSON, supra note 657, at 
748-52.

669. The cases in which Article XX 1 has or might have figured are de 
scribed in J. JACKSON, supra note 657, at 749-51. No decisions referring to Arti 
cle XXI appear in the periodic supplements to BISD since the date of 
Professor Jackson's treatise.

670. J. JACKSON, supra note 657, at 749-50.
671. R. HUDEC, supra note 661, at 68. See also J. JACKSON, supra note 657, at 

749.
672. J. JACKSON, supra note 657, at 749. This statement was balanced with 

the admonition that contracting parties should not take any step that might un 
dermine the General Agreement. Id. Ghana s objections to the accession of 
Portugal to GATT were partly based on this argument. Ghana saw the situa 
tion in Angola, then a Portuguese colony, as a threat to its security. Id. at 750- 
51.
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Indeed, if history is instructive, it is unlikely that the ques 
tion whether United States political trade controls comply with 
Article XXI will ever be squarely faced in GATT. In 1951, the 
American suspension of MFN treatment for European Commu 
nist nations again came before GATT, once more on a com 
plaint by Czechoslovakia; the sigr atories simply "declared," 
without citing any provision of the agreement, that both na 
tions were "free" to suspend their obligations toward each 
other.67:i The best interpretation of this declaration seems to be 
that the signatories recognized a fait accompli they were pow 
erless to influence. As one national representative put it: "The 
General Agreement [is] a technical instrument to deal with 
technical trade problems"; the political issue before the signa 
tories "was of a different order altogether."674

Even if American controls can almost certainly withstand 
or escape scrutiny under GATT,675 the harm they may cause to 
the international trading system should be considered as a cost 
of their utilization. The framers of GATT, particularly the 
United States delegation,676 believed that an open and nondis- 
criminatory world trading system677 would allocate resources in 
the most efficient manner and contribute to increased world 
prosperity: "raising standards of living, ensuring full employ 
ment and a large and steadily growing volume of real income 
and effective demand, developing the full use of the resources 
of the world and expanding the production and exchange of 
goods."078 Some also believed that open and nondiscrimir.atory 
trade was the best path to political cooperation and world 
peace.679 Today, both goals remain as important as ever;680 and

673. Id. at 749-50.
674. Id. at 750 (quoting GATT Doc. C.P.6/S.R. 13, at 4 (19G1)).
675. In the context of American controls, as in that of developing nations' 

restrictions on access to raw materials, "no effective framework of rules and in 
stitutional arrangements to deal with the trade policy problems arising from 
export controls has ever existed, and none exists today." C. BERGSTEN, yupra 
note 131, at 4. Bergsten points out that GATT has taken no action against par 
ticipants in the 1973 OPEC oil embargo, which he sees as a clear violation of 
Article I. Id. at 26.

676. See K. DAM, THF. GATT: LAW AND INTERNATIONAL ECONOMIC ORGANIZA 
TION 12 (1970).

677. The two related goals can be seen in the Preamble to GATT, which re 
cites the intention of the Contracting Parties to reach their stated goals 
through arrangements "directed to the substantial reduction of tariffs and other 
barriers to trade and to the elimination of discriminatory treatment in interna 
tional commerce." GATT, supra note 657, Preamble, H 3.

678. Id. at 1: 2,
679. See K. DAM, supra note 676. at 12 n.5.
680. The importance of peace is obvious. On the continued importance of 

economic efficiency, see id. at 6. Professor Dam quotes Ragnar Nurske's apho-
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while some of the earlier hopes for the results ol' free interna 
tional trade now seem naive.""' many continue to believe that 
free trade can make valuable contributions to both peace and 
prosperity.""- The United States has at least formally contin 
ued to adhere to its belief in the principle of nondiscrimin *- 
'ion.":"

It is true that the principle of nondiscrimination is riddled 
with exceptions, in GAIT itself/'"'' in United States practice.''"'' 
and in the practice of other states. Indeed, the principle often 
seems to be under attack from all sides/'"'' as developing na 
tions call for preferential treatment. ''"^ as OPEC inspires na-

nsm: 'The world is not rich enough to he able to despise elliciency." M. at 9 
((|uotin^ Nurske. /M/cr/mfkimj/ 7V(j(/<' 7%1'nr!/ cmr/ /)(V<V^pw»v;( 7W;ry, in Krc- 
M'MI'- DKVKI.OI'MKVI K"l< LATIS AMKHICA 2,'i4 (H. Kills ed. 1H*)1)I.

*iHI. .S'ec. i' 17.. George Hull's dismissal of the idea thai trade leads to peace. 
in .s'c««fc ^'f<nvf/f; /Wiry //c(i?vM!/.v. .vi//,nj note 11-). at 12 and Professor Dams 
statement that modern economic research h;:s shown some of the premises ol 
(fATI to be economically simplistic. K. DAM. .vi/pm note OTii. at H-V.

n!!2. \i'r. <'.</.. //«».v<' AVI.-) //(.'(ir;V«y.s Air/ /. .v^/mi note 21. at 4U. 4!! (state 
ments of Dimitri Simes. Marshall Goldman) (huth Soviet experts believe that 
the best hope for American*Sn\iet relations is to involve the U.S.SR. in the 
"mainx" of world trade)- K. D.\M, .vM/;ru note #!7#i. at H-!); OakKvin & Kav. /«fi\- 
»fi/;f«(j/ 7"nK/i' ««(/ //f(i'"m!(i"fm/ /(i'/(!f;n/f.v. in Wom.n !'iii.i,ti \.\\n t.MKH.\/\- 
n< i\,\i Kt osuMii-s !)!!. liW-Hl id. Uer^sten & L. Ki-ause eds. M#T5).

#iK:i. The Trade Act of 1!)74. for example, echoed tl:e lan*;ua^e nf (.^A'H' when 
it .lUthnri/.eJ American participation in the Tokyo Hound trade negotiations in 
unler 'o "foster economic growth . . and full employment . . . and to 
strengthen economic relations between the United Stales ant! foreign countries 
ihmu^h open and nondiscriminatory world trade." Trade Act (if IHT4. % L!. l'# 
U.S.*'. ;i!l()l! (l!)T*i) (amended 1!)7!'). (Y. Trade AKreen'ents Act nf lir,!i. i; He). 
l!t I'.S.C. $ J.iUL!(12) (Supp. til l!<7!i) (^oal of fostering "the ^ro\vlh and mainte 
nance of an open world trading system").

ii.V4. Kxamples in GA'IT. .v!j/)r(/ note fJ57. include ait. I. '* I 11 (historical 
jirel'Tencf.^): art. XXIV Icusloriis unions and free trade areas); ai'l. XXV. $;) 
i^ai'.i'rs). .Viv note liiU .vn/^r«. In au'.htion. the nuntan!T trade harrier codes 
wiiei^inn from the Tokyo Hound also provide for non-MKN treatment of nonsi^;- 
natorn-s. .Vi'i' Huftjauer. Krb X Starr. TVie (/.•]7"7' ('"f/r.v (;«(/ f/a' r;;ivf?;f/i.'/KM(!/ 
.W.<.vr-^Nvn'i/-A'(.'n,<M /"r,m!/j/,.. 1^ L. & P'.i.'y i.\ ]\i'i. Ui s. :% h'H (!!#«()).

(IM.*). Kor exafnple. the Traue Act of 1:174 requires the President to continue 
to deny nondihd'immatury tanlf treatment to most Cwmmumst nations. Trad( 
Aci ol'lt'74. HU1. H# L'.SA.'. $24:^ (1!)7H) 'amended lf)7!))^ provides a special 
1'imi of import relief for imports from Communist countries, if/, at $ 40H. 1H 
t.'.S.C. ^ 1!4IJ7; and provides for discriminatory treatment of nations th;.t du not 
Deserve reciprocity. A/, at $ 1-6. i J L'.S.C. !; ^l.'4*i.

ti!j(). .Vet' Kramer. ('/

SH7. \ci'. r.?.. Declaration on the Kstablishmenl of a New International Kco- 
noi.uc Ord-r. G.A. Res. 3201. 6 (Special) U.N. UAOR. Supp. (N«. 1) .'i. ( 4(n). 
U.\. Dm. A 955f) (1H74) |hereinafter cited as .establishment of a New Intema- 
iiunal Kconomic Urdtrj. Charter of Kconumic Rights and Duties rjf States. G.A. 
Kes. .'^Hl. 2H U.N. GAUR. Supp. (No. ill) 50. arts. 1H-19. t;.N. Doc. A H631 (197r)) 
|h remaftpr cited as Charter of Kconomic Rights and Duliesj. One product uf 
the pressure applied by the developing nations, thp Generaliy.t'd System if
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tions controlling raw materials to pursue their political ends 
through the use of economic power,<;KB and as calls for p-otec- 
tionist policies are regularly made.

Yet there is hope—and this may be the most that can be 
hoped for—that an o> :., nondiscriminatory trading system car 
ries with it sufficient economic and political benefits that it will 
continue to be accepted as the framework for the bulk of world 
trade even while various specialized areas of divergence are es 
tablished.689 National security trade controls, for example, are 
universally recognized in theory and practice;690 nondiscrimina- 
tion can easily coexist with the kind of controls permitted by a 
moderate interpretation of Article XXI.691 Similarly, the non- 
discriminatory trading system can accommodate such rela 
tively minor exceptions as those for public health measures 
ard the protection of artistic treasures.65'2 It can surely survive 
the occasional use of multilateral sanctions.'™11 It now appears 
that the system can accept, with some strain, significant dis 
crimination in favor of developing nations. 694 A significant de 
gree of regionalism is also being digested.*'"3

These particularized developments are significant, but 
more worrisome is the apparent growth of a belief among de 
veloped and developing nations alike that the open, nondis 
criminatory trading system has, over its thirty-plus years, 
produced an unacceptable level of economic interdepen- 
denceti9*i—a state of affairs in which nations are so strongly af-

Preferences, was adopted by the United States in 1974. See Trade Act of 1974, 
§§ 501-505, 19 U.S.C. §§ 2461-65 (1976) (amended 1979). 

•7)8. See C. BKRGSTEN, supra note 131, at 10-14.
689. C/. Baldwin & Kay, supra note 682, at 117 (economic and political bene 

fits of a minimum set of rules covering state conduct and responsibilities).
690. See, e.g., C. BERGKTEN, supra note 131, at 27; P. SAMUKI..SON, ECONOMICS 

652 (llth ed. 1980).
691. See notes 664-68 supra and accompanying text. See also Bema;i & 

Garson, supra note 2, at 890.
692. See GATT, supra note 657, art. XX, <!<| (a)-(f). This statement assumes 

that the proviso 'n Article XX is enforced.
693. C/. G. SCHWARZENBERGER, INTERNATIONAL LAW AND OliUKH 147-48 (1971)

(exceptions on international public policy grounds)
694. See K. DAM, supra note 676, at 247-48; Note, Preferential Treatment: A 

New Standard for lrtte,rnational Economic Relations, 18 HAKV. INT'I. L.J. 109, 
120-22 (1977); note 687 supra and accompanying text.

695. See, e.g., K. DAM, supra note 676, at 274-95; J. JACKSON, xuprn note 657, 
at 5V5-623; Baldwin & Kay, supra note 682, at 113-16.

696. Economic interdependence is a necessary product of an open trading 
system. See, e.g., J. JACKSON, LEGAL PROBLEMS OF INTERNATIONAL ECONOMIC 
RELATIONS § 1.1, at 1-4 (1977); The Outlook for International Trade and the Man 
agement of Interdependence, Speech of Mr. Olivier Long, Director General of 
GATT, Foreign Trade Day of the Wholesale and Foreign Trade Association in
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fecteci by external events (hat national governments can no 
longer control their own economies/'''" The growth of this be 
lief threatens the foundations of the system, and no other 
deviation from the nondiscrimination principle seems more 
likely to accelerate its growth than the peacetime use of polit 
ical export controls. Political trade controls affecting the entire 
range of commercial products and a growing number of target 
nations highlight the risks of economic interdependence, even 
for trade in peaceful goods, and equate economic interdepen 
dence with political weakness."-'" They tend to create a "con 
trol psychology" on a world scale.

Contributing to such a development would be shortsighted 
and self-defeating. The natural reaction of trading nations 
would be to increase their economic self-sufficiency and to reo 
rient their trade to the nations least likely to interrupt it for 
political motives."!"' The result would almost certainly be a re 
duction in economic efficiency and world standards of living, 
especially to the extent that policies of economic self-suffi 
ciency were pursued.""" Political communication would be re 
duced and international conflict would be nurtured.^" The 
possibility that multilateral economic sanctions could become 
an effective tool of international law enforcement would all but 
disappear.^- To be sure, these catastrophic results will not oc 
cur merely because one more computer sale is prohibited. A 
widespread perception, however, that the foremost defender of 
the nondiscrimination principle has abandoned it in the hope 
of reaping short-term foreign policy benelits would prompt 
others to follow suit, impairing the future vitality of the trading 
system.

At the very least and quite ironically, an expanded commit-

Hamburg, Germany (June 21. l'lT!l). It h is been said that GATT was thi- prod 
uct of "post war revulsion against the excesses of national separatism." H. 
SlKiNKK & U. VA(;i.\ .vK/jpvj note H05. at 114!'.

697. J. SPKKO, TlIK Pm.rrll S OK IXTKKSAIIUNAI. Kt'ONdMH KK1.-\'HKNS 27-2H.
72-73 (1!)7T);.«p*» Cooper. A'a(:«?m/ A'coMiim^r /Wiry :» MM /M(i'fYA'/v»''i(/ivi( H'crM 
A'roMC'm^, 76 YAi.K L.J. 1273. 1273-75 (l%7).

698. &?f Taubenfeld & Taubenfeld. .vupro note 405. at 194.
699. .SW Galtung. .?u/.'m note 344, at 412-13; notes 3J(!,57, 415-25 .v»?jm and 

accompanying text. (%. Ooxey. .vu/jro note 430, at 16102.
700. (/• Baldwin 6 Kuy. .sT/p.-o note «82. d! 130-31 (disruptive effect of "in 

ward-looking approach"); Erb, r«»frrV/i^ A'.rpcrf r»«fmAv, 17 FoHKic.s Poi.'v 
79, 83 (1974) (comparison of export controls with import controls of the 1930s); 
Wall St. J.. Oct. 23, 1979, at col. 1 (reviewing contribution of economic national 
ism to Great Oppression).

701. Baldwin & Kay, .v»pr« note 682. at 117. 130-31.
702. (y notes 405. 415, 443 .?u^ro and accompanying text.
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ment to foreign policy export controls would weaken the ability 
of the United States to attain one of its principal foreign policy 
goals: international access to supplies, a goal that depends on 
international control of discrimination in trade. 70 ' During the 
Tokyo Round, the developed nations pressed for negotiations 
on this issue, but discussions foundered on the developing na 
tions' concern over the control of natural resources as an attri 
bute of sovereignty.704 The participants did agree on an 
Understanding Regarding Export, Restrictions and Charges,705 
calling for GATT to "reassess" the provisions on export con 
trols "as one of the priority issues" following the conclusion of 
the negotiating round. Negotiations on this issue will be diffi 
cult, and the adoption of firm rules in the near future is doubt 
ful.706 The issue is of extraordinary importance to the 
developed world, however, and the American negotiating posi 
tion would be significantly strengthened by a record of diligent 
support for the principle of nondiscrimination.

V. THE EXPORT ADMINISTRATION ACT OF 1979

With the passage of EAA '79, Congress has attempted for 
the first time to limit presidential authority to control exports 
for foreign policy purposes. Bills introduced in both the House 
and Senate would have imposed even stricter limits than the 
Act,707 but the Carter Administration opposed the most restric 
tive proposals as undue interference with its conduct of foreign 
policy.708 The final legislation thus represents an effort to rec 
oncile the desire of many in Congress to restrain the use of

703. Negotiation of agreements providing assured access to supplies was a 
"principal United States negotiating objective" during the Tokyo Round. Trade 
Act of 1974, § 108(a), 19 U.S.C. § 2118(a) (1976).

704. See GATT. THE TOKYO ROUND OF MULTILATERAL TRADE NEGOTIATIONS 
108 (1979). On the issue of sovereignty over natural resources, see, e.g., Perma 
nent Sovereignty over Natural Resources, G.A. Res. 1803. 17 U.N. GAOR, Supp. 
(No. 17) 15, U.N. Doc. A/5217 (1963); Establishment of a New International Eco 
nomic Order, supra note 687, ^ 4(e); Charter of Economic Rights and Duties, 
supra note 687, art. 2, f 1.

705. Group "Framework," GATT Doc. MTN/FR/W/20/Rev. 2, pt. 5, at 5/1, re 
printed in HOUSE COMM. ON WAYS AND MEANS & SENATE COMM. ON FINANCE, 
96TH CONG., IST SESS., MULTILATERAL TRADE NEGOTIATIONS: INTERNATIONAL 
CODES AGREED ro IN GENEVA, SWITZERLAND, APRIL 12, 1979, at 390 (Joint Comm. 
Print 1979).

706. See C. BERGSTEN, supra note 131, at 25-32.
707. This is particularly true of the bills offered by the principal sponsors. 

Senator Adlai Stevenson and Representative Jonathon Bingham. See note 10 
supra.

708. See, e.g.. House EAA Hearings Part /, supra note 21, at 685-87 (state 
ment of Stanley J. Marcuss).
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controls with the desire of the executive branch to maintain its 
flexibility.

Thiee dimensions of the Act's approach to foreign policy 
controls are important: first, foreign policy controls are treated 
separately from national security controls; second, a statutory 
tone skeptical of foreign policy controls is established; arid 
third, various substantive provisions attempt to restrict execu 
tive discretion. Analysis demonstrates, however, that, for all of 
its innovation, EAA '79 ultimately fails to impose any effective 
restraint on the Executive.

A. SEPARATION OF NATIONAL SECURITY AND FOREIGN POLICY 
CONTROLS

Separate treatment of the two principal types of controls 
can be traced to Representative Bingham's original House 
bill. 708 The Fouse Committee on Foreign Affairs found that 
"the distinction between these two types of control has not 
been adequately made in the past," even by the executive 
branch, and felt that the two types "have different purposes 
and should be governed by different criteria and proce 
dures."710 Accordingly, national security and foreign policy 
controls are treated in distinct provisions of EAA '79—sections 
five and six, respectively. Each section authorizes the Presi 
dent to prohibit or curtail exports of goods, technology, and 
other information in order to carry out specified policies. For 
example, section six approves three policies in terms virtually 
identical to prior law: i.he use of export controls to further sig 
nificantly the foreign policy of the United States, 711 the access 
to supplies policy,712 arid the anti-terrorism policy. 7 ' 3 Sections 
five and six then establish separate substantive and procedural 
rules tailored to each type of control. The Act also requires the 
Commerce Department to maintain, as part of the CCL, a sepa 
rate listing of foreign policy controls that shows the items con 
trolled and the countries to which controls apply. 714 A unified

709. H.R. 2539, 96th Cong., 1st Sess., §§ 5, 6 (1979). repnnted in House EAA 
Hearings Part I, supra note 21, at 813-53. Separation was adopted in the final 
House bill. H.R. 4034, 96th Cong., 1st Sess., §§ 0, fi (1979). The Senate bill did 
not separate the two types as completely. S. 737, 96th Cong., 1st Sess. (1979). 
The Conference Committee adopted the House approach. H.R. Cow. RKP. No. 
96-482, supra note 10, at 5-15.

710. H.R. REP. No. 96-200, 96th Cong., 1st Sess. 7-8 (1979).
711. EAA'79, §3(2) (B), 50 U.S.C. app. § 2402(2) (B) (Supp. Ill 1979).
712. Id. at § 3(7), 50 U.S.C. app. § 2402(7).
713. Id. at § 3(8), 50 U.S.C. app. § 2402(8).
714. Id. at § 6(k), 50 U.S.C. app. § 240S(k). The items controlled are to be
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CCL may be maintained so long as foreign policy controls are 
clearly identified, enabling exporters to distinguish them from 
national security controls. 715

Public identification of foreign policy export controls is an 
essential first step in any attempt to circumscribe their use. 
Before EAA '79, merely to determine what foreign policy con 
trols were in force required careful si,udy of the CCL, the Regu 
lations, the periodic reports of the Commerce Department, and 
any public statements by the State and Commerce Depart 
ments,716 as well as a certain amount of guesswork. Now for 
eign policy-based validated license requirements can be 
identified as such, although there remains an element of mys 
tery about certain licensing policies that involve foreign policy 
considerations.

Despite this welcome change, it will not always be easy to 
distinguish foreign policy controls from national security con 
trols, because some controls imposed under the Act combine 
characteristics of each. The best examples are anti-terrorism 
and regional stability controls (particularly those aimed at a 
strategic area like the Middle East), and nuclear nonprolifera- 
tion controls. 717 In these and other cases, the statutory scheme 
invites the Executive to choose one or the other characteriza 
tion, either to avoid or to take advantage of particular statutory 
provisions. For example, by charactenzing a control as na 
tional security-based, the Executive can avoid certain consulta 
tion, negotiation, and reporting requirements. Some members 
of Congress charged that the Carter Administration did just 
this in characterizing certain controls imposed on exports to 
the Soviet Union, in response to the invasion of Afghanistan, as 
national security-based.718

identified by the Secretary of State, with the concurrence of the Secretary of 
Commerce. Disputes between them are to be resolved by the President. Id.

715. EAA '79, §§ 5(c), 6(k), 50 U.S.C. §§ 2404(c), 2405(k') (Supp. Ill 1979). See 
H.R. CONF. REP. No. 96-482, supra note 10, at 47. The CCL issued as of June 25, 
1980 identifies foreign policy controls separately. See 45 Fed. Reg. 43,010 (198C).

716. The committees attempting to draft new export control legislation had 
to rely on testimony from those agencies to learn what controls were in effect. 
See, e.g., Senate EAA Hearings Part I, suprt. note 106, at 64-66, 191 (statement 
of Richard Cooper).

717. See House EAA Hearings Part I, supra note 21, at 646 (statement of 
William Root); id. at 687-91 (statement of Stanley MarcussV

718. See U.S. EXPORT WEEKLY (BNA) No. 290, at A-2 to A-3 (Jan. 15, 1980) 
(Sen. Stevenson and Rep. Bingham reported to have objected to characterizing 
post-Afghanistan technology controls as national security controls; congres 
sional "sources" reported to have suggested it was done to avoid reporting 
under EAA '79, § 6, 50 U.S.C. app. § 2405 (Supp. Ill 1979)).
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Alternatively, some controls can be characterized as based 
on both foreign policy and national security considerations. 719 
Even- item appearing on the CCL for reasons of national secur 
ity, for example, has also been made subject to parallel vali 
dated license requirements in certain circumstances for two 
foreign policy purposes: nonproliferation and opposition to ter 
rorism. 720 To the extent that the Act permits such overlaps, 721 
much of the clarity it seeks will be lost. 722 Indeed, a new layer 
of confusion will be added, because the Act does not indicate 
whether the substantive and procedural rules of section five, 
section six, or both, apply to dual-purpose controls. 72:i

B. STATUTORY TONE

EAA '79 contains a number of congressional findings, state 
ments of policy, and other hortatory provisions that do not ac 
tually limit the authority delegated under the Act, but that do 
express Congress' desire to "emphasiz[ej the importance of ex 
ports to the United States economy and confin[e] the use of ex 
port control authority to instances where controls are 
essential."7-4

The congressional findings show most clearly how these 
provisions change the tone of prior law. In EAA '69, a single 
finding expressed concern that "unwarranted" controls could 
have damaging effects on the United States economy.7: ' r> EAA 
'79 elaborates similar concerns in three paragraphs at the out 
set of the findings and specifically notes the economic costs of 
uncertainty in control policy. •"->• The congressional declarations 
of policy set the same tone, providing that controls should be

719. Before EAA '79, some items on the Commodity Control Last were said 
to be controlled IN more than one reason. See House EAA Hearings Part I, 
supra note 21, ac 687-91 (statement of Stanley Marcuss). Some were said to be 
controlled for export to Libya for several reasons. Id. at 646 (statement of Wil 
liam Root).

720. Se<- notes 115, 168 supra.
721. See Hou&e EAA Hearings Pan 1. inpra note 21. at 727 (statement of 

Victor Johnson).
722. See U.S. B'XPOKT WKKKLY (BNA) No. 291, at A-4 to A-5 (Jan. 22. 1980) 

(describing confusion over *, -hither the gram embargo of the U.S.S.R. was a for 
eign policy or national security control; Administration officials had claimed 
both foreign policy ar.d national security justifications for the President's em 
bargo order).

723. See House EAA Hearings Part 1, supra note 21, at 687-91.
724. S. RKP. No. 96-169, supra note 282, at 3.
725. EAA '69, Pub. L. Mo. 91-184, §2(3;, 83 Slat. 341 (codified at 50 U.S.C. 

app. §2401(3) (1976)) (expired 1979).
726. EAA '79, §§2(l)-(3), 2(6), 50 U.S.C. app. «§ 2401 (1 )-(3), 2401(6) (Supp. 

Ill 1979).
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used "only to the extent necessary"' to carry out the policies of 
the Act and then "only after full consideration of the impact on 
the economy of the United States," 7 - 7 stating that uncertainty 
in control policy should be minimized. 7 -"

Potentially the most far-reaching of the hortatory provi 
sions is the declaration of policy in section 3(10). This provi 
sion declares that exports should not be controlled except 
when necessary to further "fundamental" national security, for 
eign policy, or short supply objectives and then only when con 
trols will "clearly" further such objectives. 729 Section 3(10) 
represents the first attempt in American export control law to 
address the homogeneity of the term "foreign policy." Most of 
the controls of the 1970s could probably have been imposed 
even if this section had been operative.'™" Nonetheless, the 
provision suggests that, future export controls should be con 
fined to situations in which the foreign conduct addressed (a 
human rights violation or act of terrorism, for example) is in 
some way of fundamental concern to United States policy. Sec 
tion 3(10) also appears to require the Executive to establish 
that a proposed foreign policy control will "clearly" further its 
intended objective. Together, the two prongs of section 3(10) 
imply that, before a control is implemented, the Executive 
must (1) define the objective of the control, (2) find the objec 
tive to be fundamental, and (3) determine that the proposed 
control will clearly further the objective. Rigorous application 
of this analytic procecs would go far to prevent the develop 
ment of the control psychology alluded to earlier. 731 Unfortu 
nately, an expansive reading of section 3(10) is undermined by 
statements in its legislative history indicating that the subsec 
tion was not intended as a substantial change from prior law. 732

In any case, hortatory provisions like the findings and poli 
cies of EAA '79 are easily disregarded by an Executive not sym 
pathetic to the principles expressed. "Disregard" is not even

727. Id. at §3(2), 50 U.S.C. app. §240°(2). The word "only" in the first 
phrase quoteri was added by the Act.

728. Id. at § 3(1), 50 U.S.C. app. $ 2402(1).
729. Id. af, § 3(10), 50.U-S.C. app, §2402(10),. , , , , , , ,,,, , „,
7.30. For example, EAA '69 specifically approved anti-terrorism and access 

to supplies controls, while ij 502B of the Foreign Assistance Act made the pro 
motion of human rights abroad a "principal goal" of American foreign policy.

731. see text accompanying no'.e ,r>77 supr:i.
732. ii'c House EAA Hearings Part II. s-upra note 119, at 117-18 (statement 

of Rep. Fascell) (ij 3(10) was proposed by its dr.ifter, Ri piesentative Kasreli, as 
a "reassurance amendment." that "d' es not change the substantive or basic ob 
jective of the bill.").
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necessary; the language of these provisions is sufficiently vague 
to be rendered ineffective through interpretation. As Professor 
Huszagh of the University of Georgia School of Law stated in 
testimony before the House, provisions like section 3(10) may 
bring about a "substantial philosophical reform," but are un 
likely to create a successful "administrative reform."™ The 
policies implicit in section 3(10) and other such provisions are 
not integrated into the substantive provisions of the Act; the 
identity and attitudes of the controllers are not affected by the 
Act; and there is no provision for review of export control deci 
sions by any institution outside the executive branch. "•'•* There 
is thus little reason to expect any significant results from the 
hortatory' provisions of EAA '79, reform-minded as they may be.

C. S^USTANTIVK PKOVISIUNS

The substantive limitations on executive authority, found 
principally in sections four and six of EAA '79, fall into six cate 
gories: (1) a general limitation based on foreign availability; 
(2) a list of factors that must be considered in any decision to 
impose, expand, or extend controls; (3) a requirement that rea 
sonable efforts be made, before imposing controls, to achieve a 
desired foreign policy goal through negotiation or other means; 
(4) various consultation and reporting requirements; (5) auto 
matic annual expiration of controls unless extended by the 
President; and (6) certain miscellaneous provisions.

Section 4(c) of the Act extends the foreign availability pro 
vision that formerly applied only to national security controls 
to foreign policy controls."*-' The President thus may not im 
pose controls for foreign policy purposes on exports of items 
that he determines to be available "without restriction," in "sig 
nificant" quantities, and of "comparable" quality, from foreign

TM M<M.vc AV?/i //prjnm/.v yurf /. .fuyra note 21, at 294.
734. The original Qingham bill. H.R. 2539, 96th Con*;.. 1st Sess. § ()('?) (1979). 

would have permitted y congressional veto of new foreign pulicy controls by 
concurrent resolution. This provision wax opposed by the Administration. .v?c 
//OU.VP A\4.d //carim/.v /"orf /. .vupro note 21, at 6H5 (statement of Stanley 
Marcuss). and was withdrawn by Representative Gingham himself. JVc :J. 
(statement of Rep. Gingham). The provision was later restored by the subcom 
mittee, :d. at 770-?;*, and adopted by the House. .See H.R. 4034. 90th Cong., 1st 
Sfss.. § 6(p) (1979). The measure was dropped in conference. H.R. HK.r. Nu. '#6- 
4."?. .?»;jrn note 10. at 40. except for certain controls on agricultural commodi 
ties. KAA '79. § 7(g)(3). 50 U.S.C. app. § 2406(g)(3| (Supp. HI 1979).

Yj3. .Stv text accompanying notes 358-60 juprn.
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sources, unless he finds that adequate evidence has been 
presented demonstrating that the absen"e of controls would 
prove detrimental to American foreign policy.™ The foreign 
availability provision governing national security controls, how 
ever, is tightened by the Act, as discussed below. 7;i7

Both the House and Senate reports on EAA '79 recognized 
that some foreign policy purposes can be served by export con 
trols in spite of foreign availability738—generally, those justified 
by the symbolic rationale. 739 Both reports indicated, however, 
that national security controls, the only purpose of which is to 
deny access to controlled items, are substantially vitiated if the 
items are available from other sources. 740 Congress' differing 
perception accounts for the continuing difference between the 
two types of controls in the treatment of foreign availability. 
Yet neither the Act nor the reports distinguish between instru- 
mentally motivated foreign policy controls and those with sym 
bolic purposes, despite the fact that instrumental foreign policy 
controls are impaired by foreign availability in virtually the 
same degree as national security controls. As a result, the Act 
fails to require that adequate weight be given to foreign availa 
bility in the context of instrumental foreign policy controls.

The failure to distinguish the two forms of political control 
also affects other foreign availability provisions in the Act. 
When a foreign policy control is imposed, for example, the 
President must take "all feasible steps'' to initiate and conclude 
negotiations for foreign cooperation. 7 -)1 Yet the provision fails

736. EEA '79, § 4(c), 50 U.S.C. app. § 2403(c) (Supp. Ill 1979).
737. See note 745 infra and accompanying text.
738. See S. REP. No. 96-169, supra note 31, at 8-9; H.R. RKP. No. 96-200. 96th 

Cong., 1st Sess. 7 (1979).
739. The House report mentions the "thumbscrew" hypothetical, H.R. REP. 

No. 96-200, 96th Cong., 1st Sess. 7 (1979); the Senate report cites State Depart 
ment testimony to the effect that the United States might wish to "distance" 
itself from acts of a foreign nation even in the face of foreign availability. S. 
RKP. No. 96-169, supra note 31, at 8.

740. H.R. RKP. No. 96-200, 96th Cong, 1st Sess. 7 (1979).
741. EAA '79, § 6(g), 50 U.S.C. app. § 2405(g) (Supp. Ill 1979). Congressional 

concern on this point stems in part from testimony by the Administration that 
other industrial nations had not been asked to cooperate, y/ifh cpntrpls li.ke, the 
Uganda embargo and the restrictions o . sales of pt .roleum equipment to the 
U.S.S.R. See Smote EAA Hearings Pert I. supra note 106, at 208-11 (statement 
of Richard Cooper).

As mentioned previously, it might be counterproductive t" require the Ex 
ecutive to negotiate over foreign availability in even case. Although the lan 
guage "take all feasible steps" comes perilously close to just such a 
requirement, there is sufficient fiexib'hty in the phr;'.:,e to allow the Executive 
to avoid negotiations when, they would have adverse foreign relations conse 
quences.
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to distinguish instrumental from symbolic controls, even 
though only the former may require successful negotiations 
over foreign availability to be effective. Negotiation may thus 
be required, with its possible political costs, when it is unneces 
sary."'*- On the other hand, even when negotiations do not 
eliminate foreign availability or are not pursued for reasons of 
foreign relations, the Act permits instrumental controls to be 
implemented.

Additionally, although the basic foreign availability stan 
dard in section 4(c) of the Act applies to both foreign policy 
and national security controls/^' the national security provi 
sions of section 5 more precisely define the degree of foreign 
availability that should inhibit controls."^ Section 5(f) pro 
vides that a validated license requirement should be termi 
nated (or a license granted), subject to the possibility of a 
presidential override, if the target nation can obtain items in 
sufficient quantity and quality that the control (or license de 
nial) would be "ineffective in achieving |its| purpose.""^ The 
same test would be useful for instrumental foreign policy con 
trols and might lead to more sophisticated foreign availability 
analysis. The "effectiveness" criterion, however, is not used in 
the foreign policy context, because no distinction between in 
strumental and symbolic controls is drawn.

The legislative history of EAA '79 demonstrates that the

742. Negotiations flight be pursued to prevent other nations from reaping 
the benefits of trade that the United States decides to forego, but this will nor 
mally be a futile elfoit

74\ EAA '?!'. $4('-'). 5U U.S.C. app. $L!40h(c) (Supp. HI I!i7!l); \cc text ac 
companying note 735 Jt//va.

744. "EAA '70. $ 5. 50 U.S.C. app. $ 1M04 (Supp. IH 1!)7!)).
745. M. at !; 5(f). 50 U.S.C. app. $ 2404(f). Section 5(f| requires the Secre 

tary of Commerce tu review on a continuing basis the foreign availability of all 
items subject to validated license controls fur national security purposes and to 
suspend or terminate such controls if the controlled items are found to be 
available "hi fact" in sufficient quantity and quality to make the controls "inef 
fective in achieving their purpose." KAA '7!#. §5(f)(l). 50 U.S.C. »pp. 
§ lJ404(f)(l) (Supp. Ill 1W79). This provision was designed to remove American 
controls before foreign competitors have captured :i market. H.R. RKC. No. OH- 
200. %th Cong.. 1st Sess. 10 (197M). Similarly, the Commerce, Department must 
issue a validated license required fur national security purposes if it deter 
mines that the items to be exported are in fact available to the purchasing 
country from outside the United States, and must then consider whether to ter 
minate the validated license requirement vompletely. EKA '7!), 3}5(f)(2). 50 
U.S.C. app. §2404(f)(2) (Supp. Ill 1979).

Even these provisions, however, continue to permit validated license re 
quirements and license denials in the face of fore^n availability if the Presi 
dent determines that the absence of controls woulu be detrimental to national 
security, /d. at §5(f)(l)-(2). 50U.S.C. app. $24
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drafters were extremely sensitive to the Carter Administra 
tion's arguments that an emphasis on foreign availability might 
unduly restrain executive flexibility in implementing foreign 
policy. The State Department, for example, voiced concern that 
a foreign availability provision applicable to foreign policy con 
trols would limit its flexibility to respond to "extreme acts" of 
other nations.746 The Senate Banking Committee report con 
cluded that the Department's concern was "unwarranted," not 
ing that members of the committee agreed that foreign 
availability should not necessarily be given as much weight in 
foreign policy cases as in national security cases (even though 
the foreign availability provision, section 4(c), makes no dis 
tinction between them).747 The report also stressed that sec 
tion 4(c) would require the Executive only to determine 
whether foreign availability exists, and in appropriate cases to 
attempt to eliminate it through negotiations; it would not pre 
vent the President from using foreign policy controls in spite of 
foreign availability.748 The Committee's intention was only to 
require the President to learn whether controlled items were 
available elsewhere, not to limit his actions once that informa 
tion has been gathered.749 It is essential that the President de 
termine the extent of foreign availability; and under the Act 
foreign availability must be "considered" in deciding whether 
to impose foreign policy controls.750 Even so, the Act does little 
to reflect the impact of foreign availability on the effectiveness 
cf instrumental controls.751

2. Decision Factors

Central to the reforms under F,AA '79752 is a list of factors 
that must be considered before the President can impo c my 
foreign policy export control: (1) the probability that the pro 
posed control will achieve the intended foreign policy goal in 
light of such factors as the foreign availability of the items pro-

746. S. REP. No. 96-169, supra note 31, at 8.
747. W.at9.
748. Id. ,,,,,,,,
749. Id. at 8-9.
750. See text accompanying notes 752-56 infra.
751. On the positive side, the Act requires the OEA to establish the capabil 

ity to investigate and monitor foreign availability, and requires other agencies 
involved in the control process to share information with the OKA. EAA '79, 
§ 5(f)(5)-(6), 50 U.S.C. app. § 2405(f)(5)-(6) (Supp. Ill 1979).

752. Similar provisions were included in tho bills passed by both houses. S. 
737, 96th Cong., 1st Sess. §4(a)(2)(C) (1979); H.P. 4034, 96th Cong., ist Sess. 
§6(b) (1979).
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posed for control; (2) the compatibility of the proposed control 
with other foreign policy objectives of the United States and 
with overall United States policy toward the proposed target 
nation; (3) the reactions of third countries to the proposed con 
trol; (4) the likely effects of the proposed control on the export 
performance of the United States, on its competitive position in 
the international economy, on its international reputation as a 
supplier of goods and technology, and on individual American 
companies and their employees and communities, including 
the effects of the controls on existing contracts; (5) the ability 
of the United States to enforce the proposed control effectively; 
and (6) the foreign policy consequences of not imposing the 
control.753

This list is thoughtful, and it includes most of the consider 
ations of effectiveness and cost discussed in Part IV of this Ar 
ticle. Two aspects of effectiveness are addressed in factors one 
and five. The enforceability of controls (factor five) is in most 
respects a mechanical matter, but sympathetic consideration of 
this issue should lead to continued restraint in efforts to control 
reexports, exports by foreign subsidiaries, and transactions h-^- 
tween persons within a target nation. Consideration of the 
probability that a proposed control will achieve its intended 
foreign policy purpose (factor one) is essential. The Act, how 
ever, does not require the Executive to spell out its objective, 
or even to state whether it is essentially instrumental or sym 
bolic.754 Without any requirement that the goal of a proposed 
control be stated, it is virtually meaningless to require the Ex 
ecutive to assess whether the control will be effective in reach 
ing its goal.

The focus of factors one and five on foreign availability and 
enforceability indicates that the drafters were contemplating 
instrumental controls. The Administration had argued, how 
ever, that considerations of effectiveness were less import, nt in 
the case of symbolic controls; if Congress required such factors 
to be considered in all cases, flexibility in the use of symbolic 
controls might be lost.755 Here again, Congress attempted to 
accomn.odate the use of symbolic controls by permitting the 
Executive to disregard considerations of effectiveness, but al-

753. EAA '79, § 6(b). 50 U.S.C. app. § 2405(b) (Supp. Ill 1979K
754. This is true even though Congress noted that the goals of foreign policy 

controls had often been questioned as unciear. See H.R. RKP. No. 96-200, supra 
note 479, at 5.

755. See House EAA Hearings Part I. supra note 21, at 686 (statement oi 
Stanley Marcuss).
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lowed it to disregard them when considering instrumental con 
trols as well. The Senate report, for example, carefully notes 
that the "decision factors" listed in the Act are not criteria that 
must be met by any proposed control, but are only factors to be 
considered; having once considered them, the President is free 
in all cases to disregard any of them. 7^ Further, no attempt is 
made in the Act to require the Executive to consider whether 
symbolic controls will be effective on their own terms as ex 
pressions of American disapproval or moral outrage over for 
eign actions.

The Act requires consideration of the costs of controls to 
the United States in both economic terms (elements of which 
are summarized in factor four) and politic*! terms (included in 
factors two and three). Political costs, however, are not fully 
recogr ized; in particular, the larger issue of impairing the open, 
noncuscriminatory trading system is disregarded entirely.75'7

Tne Act also fails to require the Executive to weigh the ec- 
onomk and political costs of a proposed control against the im 
portance of its objective and the ability of the control to achieve 
that objective. Such a comparison would be difficult in any 
event because the Act does not require a clear statement of ob 
jective; even in the report that must be submitted after impos 
ing a foreign policy control,758 the President does not have to 
state the purpose of the control or balance its anticipated re 
sults against its costs.

The House bill would have been a substantial improvement 
in this regard. While the decision factors in that bill were simi 
lar to those ultimately included in the Act, the information to 
be reported to Congress after imposition of a control would 
have been more extensive and better organized. The President 
would have been required, first, to give reasons why he had im 
posed the control, the purposes sought to be achieved, and the 
conditions under which the control would be removed, and sec 
ond, to specify how consideration of the factors set out in the

756. The President may deem certain factors irrelevant, but even if he ad 
mits their relevance § 6(b) "would not preclude the President : . . from impos 
ing or maintaining export controls regardless of his conclusions with respect to 
the factors listed." S. REP. Ho. 96-169, supra note 31, at 8-9. See also House EAA 
Hearings Part I, supra note 21, at 727-28 (statement of Rep. Bingham) ("We 
want to make perfectly clear that, while we want the administration to consider 
these points, the administration then can impose the control anyway.").

757. A sympathetic administrator could consider the issue under the rubric 
of "foreign policy" in factor two, but the issue was rarely discussed in Con 
gress, and it is fair ..o say that it was not intended to be covered in the Act.

758. EAA'79, §6(e)(l), 50 U.S.C. app. §2405(e)(l) (Supp. ID 1979).
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bill, including cost factors, had led the Executive to determine 
that "on balance" the control would further the foreign policy 
interests of the United States.759 One may quarrel with specific 
language in the bill, but it was superior to the Act in requiring 
the Executive to state its objective and balance the costs of a 
control against the value of that objective.760

3. Exhaustion of Other Means
EAA '79 requires the President to determine, before 

"resorting to" the use of controls, that "reasonable efforts" have 
been made to achieve the relevant policy goal through negotia 
tions or other means.761 The use of the phrase "resort to" con 
notes a view of export controls as a foreign policy tool of last 
resort, to be used only when other methods are not available or 
have proven ineffective.

As with the access to supplies and anti-terrorism policies, 
this provision is laudable. Certainly when an instrumental ex 
port control is proposed, the Executive should be required to 
attempt negotiation with the target state before turning to as 
hostile and coercive a tool as trade sanctions. Given the polit 
ical and economic costs and long term disruption resulting 
from export controls, it also seems reasonable to require that 
less costly coercive steps, such as disqualification from military 
or economic assistance, be implemented before exports are 
controlled. This is not to say that export controls should never 
be used, but rather that less coercive and less costly methods 
should be attempted, or at least fully considered, first.

When a symbolic purpose is advanced for a proposed con 
trol, it seems all the more reasonable to require the exhaustion 
or full consideration of less hostile and less costly means of ex 
pression before private economic transactions are interrupted 
to signal national displeasure. At times, the government of the 
United States may well determine—for the sake of its reputa 
tion in the world community or its own self-esteern, or simply 
because it believes it right—to prohibit some forms of economic 
intercourse with another nation or certain of its institutions. 
These may well be morally sound and politically defensible de 
cisions. The question is one of degree and frequency. Because

759. H R. 4034, 96th Cong., 1st Sess. § 6(e)(l)-(2) (1979).
760. This provision was modified in conference. H.R CONF. REP. No. 96-482, 

supra note 10, at 46.
761. EAA '79, § 6(d), 50 U.S.C. app. § 2403(d) (Supp. Ill 1979). The Senate 

bill would have required the President only to "consider" other means. S. 737, 
96th Cong., 1st Sess. § 4(a)(2)(C)(i) (1979).

20-617 O - S3 - 68
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of the sheer number of regimes, practices, and events with 
which some influential element within the United States might 
wish to express displeasure, it is simply wise and prudent pol 
icy to avoid overly rapid or excessive use of controls on private 
transactions as the instruments of expression—particularly 
given the economic and political costs not only of individual 
trade controls but of the practice of restricting trade. Morever, 
treating trade controls as the last or a later resort, reserved for 
egregious cases, would render them more effective symbols 
when they are called upon in that capacity.

Finally, it should at least be noted that many export con 
trols—total export embargoes and controls on food exports, for 
example—impose hardship on the populations of target na 
tions, often the very people who are the victims of the conduct 
the United States seeks to protest.762 This fact also counsels 
restraint in the use of trade controls.

The "reasonable efforts" language of the Act stops far short 
of actually making export controls the measure of last resort.763 
To underscore the President's flexibility, the Act allows him, in 
the report submitted after a control is imposed, to give reasons 
for not having attempted negotiation or other alternate meth 
ods rather than describing their results.764

4. Consultation and Reports

The Act mandates that, before any foreign policy control is 
imposed, the Secretary of Commerce must consult with "appro 
priate" American industries with respect to foreign availability,

762. See note 450 supra.
763. The Administration opposed even the flexible requirement of prior ne 

gotiation in §6(d) on the ground that it did not take account of situations in 
which fast action would be necessary to prevent an export harmful to United 
States policy. Spokesmen for both the State and Commerce Departments in 
voked the same example: an item useful in nuclear processes which, if ex 
ported, could violate the United States nonproliferation policy. See House EAA 
Hearings Part I, supra note 21, at 848 (statement of William Root)i id. at 687 
(statement of Stanley Marcuss). This example appears to confuse the imposi 
tion of new validated license requirements with licensing policy. Most sophisti 
cated products and technology with nuclear applications are already subject to 
validated license requirements, and nothing in the Act purports to require ne 
gotiation before a license is denied. Negotiation is only required before new 
controls are imposed—to take a hypothetical case, before anti-terrorism con 
trols are extended to Chile. Such a policy decision would rerely have the same 
urgency as a iast-minute effort to prevent a particular export of dangerous 
goods. If it did (for example, when foreign policy controls applicable to the 
U.S.S.R. were quickly extended to Afghanistan), § 6(d) clearly allows the Presi 
dent to act swiftly.

764. EAA '79, § 6(e)(2), 50 U.S.C. app. § 2405(e)(2) (Supp. ffl 1979).



1067

870 MINNESOTA LAW REVIEW [Vol. 65:739

the economic effects of controls, and other matters.765 There 
seems to be nothing in the Act that prevents the Secretary 
from determining that no industry is appropriate, in circum 
stances, for example, when prompt action is perceived to be re 
quired,766 although the legislative history tends to indicate that 
a total failure to consult would be improper.767

The Act also requires the President to consult with Con 
gress "in every possible instance" before imposing controls.768 
It was largely this provision that persuaded the conference 
committee to drop a concurrent resolution veto procedure that 
had been adopted by the House.769 The Act, however, does not 
define "consultation" or impose any immediate sanction for 
failure to consult; nor do the reasons for such a failure have to 
be stated.™

Under the Act, whenever new controls are imposed or ex 
isting controls are extended or expanded, the President must 
immediately notify Congress and submit a report.77 ' The re 
port must specify the President's conclusions on the decision 
factors enumerated in the statute; state the results of negotia 
tions or other alternate measures, or the reasons for not at 
tempting them; and indicate how the controls will further 
significantly the foreign policy of the United States. Several 
shortcomings of this report have been analyzed above.

Finally, the Act requires an annual report on the export 
control program.772 Along with general information and various 
data on other types of export controls, the report must include 
"detailed information" on the effectiveness of any export con 
trols imposed under section six "in furthering the foreign pol 
icy of the United States."773 Past Commerce Department 
export control reports were criticized by the General Account-

765. Id. at § 6(c), 50 U.S.C. app. § 2405(c).
766. The Commerce Deparment opposed the consultation requirement on 

the same basis as it opposed the requirement of prior negotiation. House EAA 
Hearings Part I, supra note 21, at 687 (statement of Stanley Marcuss); see note 
763 supra. Th£ Sam^ analysis is applicable Here.

767. See House EAA Hearings Part I, supra note 21, at 728 (statement of 
Victor Johnson).

768. EAA '79, § 6(e), 50 U.S.C. app. § 2405(e) (Supp. Ill 1979).
769. H.R. CONF. REP. No. 96-482, supra note 10, at 46.
770. See EAA '79, §6(e), 50 U.S.C. app. § 2405(e) (Supp. Ill 1979). The 

House Conference Report, H.R. CONF. REP. I 96-482, supra note 10, at 46, 
states that if consultation is not satisfactory Congress will reconsider the veto 
provision.

771. EAA '79, § 6(e), 50 U.S.C. app. § 2405(e) (Supp. Ill 1979).
772. Id. at § 14, 50 U.S.C. app. § 2413 (Supp. Ill 1979).
773. Id. at§ 14(a)(ll), 50 U.S.C. app. § 2413(a)(ll).



1068

1981] EXPORT CONTROLS 871

ing Office for not specifying the goals of foreign policy controls 
or assessing their effectiveness.774 Although EAA '79 requires 
an assessment of effectiveness, the assessment can be mace in 
general terms, without reference to a stated objective for each 
control, so that it may be of little value. 775

5. Automatic Expiration

The Act provides that all foreign policy export controls au 
tomatically expire one year after imposition unless the Presi 
dent extends them. Each extension is limited to a one-year 
period, but a control can be extended an unlimited number of 
times.776 To extend any control, the President must again con 
sider the decision factors spelled out in section six. The re 
quirements of prior negotiation and prior consultation with 
industry and Congress are not applicable to extensions,777 but 
a subsequent report must be filed with Congress.

President Carter extended most controls then in force on 
December 29, 1979, making a blanket determination that the ab 
sence of all controls extended would be detrimental to United 
States foreign policy notwithstanding foreign availability.778 All 
of these controls, and all new controls imposed during 1980, 
have since been extended through 1981.779

The automatic expiration provision was intended to force

774. See COMPTROLLER GENERAL REPORT 1979, supra note 363, at 18, 31 ; cf. 
House EAA Hearings Part I, supra note 21. at 259 (statement of J. Kenneth 
Fasick) ("However, the discussion on controls for foreign policy purposes in 
this report is brief and we believe inadequate because it does not discuss: one, 
the specific foreign policy goals that trade controls are supposedly designed to 
serve, nor two, whether they are serving these goals well or poorly.").

775. EAA '79, § 14(b), 50 U.S.C. app. § 2413(b) (Supp. Ill 1979), requires cer 
tain information on controls other than or more stringent than "multilateral 
controls." This provision appears to have been aimed at national security con 
trols exceeding COCOM levels, but as drafted it seems to apply to foreign pol 
icy controls, most of which are unilateral.

776. Id. at §6(a)(2), 50 U.S.C. app. §2405(a)(2). Controls in effect on the 
adoption date of the Act were to expire on December 31, 1979, or one year after 
implementation, whichever was later.

777. Section 6(a)(2) permits extensions "in accordance with subsections 
(b) and (e)." Id.

778. See 45 Fed. Reg. 1595-96 (1980) (to be codified at 15 C.F.R. § 368). The 
following controls were extended: (1) crime control and detection devices, (2) 
the South African military and police embargo and certain other controls on ex 
ports to South Africa, (3) certain anti-terrorism controls on exports to Libya 
and other Middle East nations, (4) one regional stability control on exports to 
Libya, (5) controls on exports of petroleum equipment to the U.S.S.R., (6) all 
IEEPA embargoes (North Korea, Vietnam, Cambodia, and Cuba), and (7) all 
nonproliferation controls. Id. at 1596-97.

779. 46 Fed. Reg. 1665 (1981).
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the Executive regularly to review all continuing controls under 
the same criteria applicable to new controls.780 The intent is 
laudable, but the criteria continue to suffer from the same 
weaknesses described above. 781 As President Carter's blanket 
determination on foreign availability demonstrates, presiden 
tial extensions are likely to be little mere than formalities.

6. Miscellaneous Provisions
The President is not authorized under the Act to control 

exports of medicine or medical supplies for foreign policy pur 
poses.782 In addition, two provisions restrict controls on the ex 
port of food: a policy statement favors minimizing such 
restrictions783 and, more importantly, a provision buried in the 
"short supply controls" section of the Act allows Congress to 
overrule by concurrent resolution any control imposed on agri 
cultural exports for either foreign policy or short supply pur 
poses.784 The Act further declares the intent of Congress that 
the Executive branch should not impose foreign policy controls 
on any export the principal effect of which would be to meet 
basic human needs;785 this language appears to cover virtually 
all food exports. Yet despite its expressed concern with basic 
human needs, Congress was unable to terminate the grain em 
bargo of the U.S.S.R. imposed early in 1980.78e

The Act specifically authorizes continued controls on the 
export of crime detection equipment but authorizes the Presi 
dent to exempt nations whose conduct is consistent with the 
United States human rights policy.787 Also included in the Act

780. S. REP. No. 96-169, supra note 31, at 8.
781. See text accompanying notes 752-60 (decision factors), 771 (report) 

supra.
782. EAA '79, § 6(f), 50 U.S.C. app. § 2405(f) (Supp. Ill 1979). The House bill 

would have withheld authority to control food as well, stating that export con 
trols should not be applied to exports which would meet "basic human needs." 
H.R. 2539, 96th Cong., 1st Sess. § 6(g) (1979). In conference, authority to control 
food exports was restored. H.R. CONF. REP. 96-482, ?,>pra note 10, at 14, 46.

783. Id. at § 3(11), 50 U.S.C. app. § 2402(11).
784. Id. at §7(g)(3), 50 U.S.C. app. §2406(g)(3)i
785. EAA '79, § 6(f), 50 U.S.C. app. § 2405(f) (Supp. Ill 1979).
786. See U.S. EXPORT WEEKLY (BNA) No. 317, at A-7 (July 29, 1980). A 

move to cut funding for the grain embargo was defeated in the House uy a vote 
of 279 to 135. Id. Those opposed to the funding cut stated "that it would have 
had little practical effect, but would have been embarrassing to the Administra 
tion in its stance against the Soviet Union." Id. The congressional veto power 
under EAA '79, §7(g)(3) was unavailable, since the grain embargo was im 
posed by the President as both a national security and a foreign policy meas 
ure. See U.S. EXPORT WEEKLY (BNA). No. 292, at M-l to M-3 (Jan. 29, 1980) 
(presidential report to Congress on Soviet grain embargo).

787. EAA '79, § 6(j), 50 U.S.C. app. § 2405(j).
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is a special anti-terrorism provision that arose out of concern 
with certain prior sales of aircraft and other vehicles to Libya 
and Syria.788 The Commerce and State Departments are re 
quired to notify a named committee in each house before ap 
proving any license for certain major exports to any nation that 
the Secretary of State determines to have repeatedly supported 
terrorism.789 Because of the Secretary's power over such deter 
minations, the executive branch can in essence decide whether 
to notify the appropriate committees in advance; not surpris 
ingly, controversy has already arisen over executive branch 
conduct under this provision. 790

EAA '79 attempts to remove the National Security Council 
from any major role in export controls79 ' and to involve more 
directly the Secretaries of Commerce, State, and Defense, 
along with other relevant agencies, in the decision-making pro 
cess.792 The Act exempts from the restrictions on foreign pol 
icy controls all controls imposed to fulfill "obligations of the 
United States pursuant to treaties ... or ... other interna 
tional agreements."793

Finally, the Act continues the President's authority to con 
trol exports of all items "subject to the jurisdiction of the 
United States or exported by any person subject to the jurisdic 
tion of the United States . . . ."794 The problem of extraterrito 
rial application is thus destined to continue.

VI. APPROACHES TO REFORM
Congress must not be content with the foreign policy provi 

sions of EAA '79. By attempting simultaneously to restrain ex 
ecutive discretion and protect executive flexibility, the Act 
creates little more than hortatory restrictions and an additional 
administrative burden. The Act's requirements of negotiation, 
consultation and reporting, its "sunset" feature, and its other

788. See H.R. REP. No. 96-200, suprn note 479, at b.
789. EAA '79, § 6(i), 50 U.S.C. app § 2405(i) (Supp. Ill 1979) as amended by 

International Security and Development Cooperation Art bf 1980, Pub! L. No. 
96-533, 5 111, 94 Stat. 3131; see note 169 supra. This is the only case where con 
sultations regarding individual licenses are required.

790. U.S. EXPORT WEEKLY (BNA) No. 322, at A-6, A-7 (July 29, 1980) (pro 
posed sale of Boeing aircraft to Iraq); id. at No. 313, at A-3 to A-5 (June 24, 1980) 
(proposed sale of engines to Iraq); id. at No. 306, at A-l to A-3 (May 6, 1980).

791. EAA '79, § 4(e), 50 U.S.C. app. § 2403(e) (Supp. Ill 1979); see note 31 
supra.

792. See EAA'79, §§ 6(a)(l), 6(a)(4), 10, 50 U.S.C. app. §§ 2405(a)(l)-(a)(6), 
2409 (Supp. in 1979).

793. Id. at § 6(h), 50 U.S.C. app. § 2405(h).
794. Id. at§6(a)(l), 50 U.S.C. app. §2405(a)(l).
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substantive provisions, however, create the illusion that bound 
aries on executive discretion have been erected. This illusion 
may be gaining time for a control psychology to become more 
firmly rooted.795

Although the Carter Administration began to recognize 
some of the economic and political costs of export controls and 
some of the constraints on their effectiveness,796 it continued 
generally to believe that the Executive should be allowed flex 
ibility in the use of export controls as tools of foreign policy,797 
free of legislative interference.798

Developments since the passage of EAA '79 confirm that a 
determined Executive can continue to curtail exports exten 
sively in spite of the restraints now incorporated in the Act. 
The major developments, some of which have been referred to 
previously, have been:

(1) Most controls in effect when EAA '79 was adopted, 
and all controls imposed subsequently, have been extended be 
yond the dates on which they would have expired under the 
Act.799

(2) Anti-terrorism arid nonproliferation controls were ex 
tended to all items requiring a validated license for national se 
curity purposes.800

(3) The partial embargo of South Africa was extended by 
requiring a validated license for all computer exports to most 
South African government agencies.801

(4) A number of controls were instituted in response to 
the Soviet invasion of Afghanistan. They included (a) a prohi 
bition of most exports in any way related to the Moscow Olym 
pics;802 (b) an embargo on sales of grain, meat, and certain 
other agricultural products to the U.S.S.R.;803 (c) a related em-

795. See note b77 supra and accompanying text.
796. See notes 376, 578-80 supra and accompanying text.
797. See, e.g., House EAA Hearings, Part I, supra note 21, at 648-49 (state 

ment of William Root); id. at 686-87 (statement of Stanley Marcuss).
798. See, eg., House EAA Hearings Part I, supra note 21, at 623 (statement 

of Frank Weil)i id. at 686-87 (statement of Stanley Marcuss).
799. 46 Fed. Reg. 1665 (1981); 45 Fed. Reg. 1595 (1980). All controls in effect 

at the end of 1980 were extended for one year, even though many of them had 
been in effect less than a year, to attain "consistency" and public participation 
in future reviews. 46 Fed. Reg. )665 (1981).

800. See notes 115, 168 supra and accompanying text.
801. See note 241 supra.
802. 45 Fed. Reg. 21,612 (1980).
803. Id. at 1883, 8289. Validated license requirements were at first extended 

to virtually all agricultural products. The original understanding was that no 
licenses would be granted for exports of any commodity other than wheat and
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bargo on exports of phosphates (used for fertilizer) to the 
U.S.S.R.;804 (d) some new national security-based validated li 
cense requirements,805 a tightening of licensing policy on many 
existing controls,806 and the suspension and revocation of cer 
tain outstanding validated licenses;807 (e) the extension of na 
tional security and foreign policy controls applicable to the 
U.S.S.R. to Afghanistan;808 and (f) controls on certain exports 
to the Soviet Kama River truck plant.809

(5) Finally, a range of economic sanctions, including an 
export embargo, were applied against Iran. These controls 
were instituted under the emergency provisions of the IEEPA 
rather than under EAA '79. 8 io

The Reagan Administration may change the direction of 
American foreign policy in important ways, but it would be a 
mistake to conclude that these changes will mean the end of 
the problems identified in this Article. There are strong indica 
tions that the new administration will not pursue the human 
rights policy with the enthusiasm of its predecessor, and trade

corn; licenses for exports of wheat and corn would be issued to an aggregate 
limit of 8 million metric tons for the period of October 1, 1979 to September 30, 
1980. Id. at 1883 (to be codified at 15 C.F.R. 376.5). Subsequently, a three-tier 
licensing system was established: (1) certain commodities that could contrib 
ute to the Soviet Union's grain and livestock capacity remained subject to vali 
dated license requirements, 43 Fed. Reg. 8292 (1980) (to be codified at 15 C.F.R. 
Pan 376, Supp. No. 2), and the general policy was to deny all licenses except 
those for wheat and corn exports not to exceed 8 million metric tons; (2) etbtv 
commodities remained subject to validated license requirements, but lice 1" _;> 
would be considered on a case-by-case basis in light of several specified crite 
ria, including whether the export could be used as animal ic?d or diverted to 
other uses that would undermine the grain and livestock controls 45 Fed. Reg. 
8292 (1980) (to be codified at 15 C.F.R. Part 376, Supp. No. 3); (3) al' .-emaining 
agricultural commodities were returned to general license status but with an 
additional reporting requirement to permit monitoring by the OEA. 45 Fed. 
Reg 8291 (1980) (to be codified at 15 C.F.R. Part 376, Supp. No. 1). President 
Reagan terminated the embargo on April 24, 1981. See Weisman, Reagan Ends 
Curbs on Export of Grain to the Soviet Union, N.Y. Times, Apri-1 25, 1981, at 1, 
col. 7.

804. 45 Fed. Reg. 8293, 24,458 (1980).
805. Id. at 29,568. ,,,„,,,, , , , , , , ,,,,„,
806. U.S. EXPORT WEEKLY'(BNA) No. 302, at A-13, M-l (April 8, 1980); U.S. 

EXPORT WEEKLY (BNA) No. 300, at A-3 (Mar. 25, 1980); U.S. EXPORT WEEKLY 
(BNA) No. 290, at A-l, M-l (Jan. 15, 1980).

8C7. U.S. EXPORT WEEKLY (BNA) No. 290, at A-l, M-l (Jan. 15, 1980) (sus 
pension); note 536 supra (revocation).

808. 45 Fed. Reg. 37,415 (1980).
809. Id. at 30,617.
810. Exports were prohibited in April 1980. Exec. Order No. 12,205, 45 Fed. 

Reg. 24,099 (1980). The prohibition was expanded in May 1980. Sef note 604 
supra. Prohibitions on trade with Iran were terminated by Exec. Order No. 
12,282, 46 Fed. Reg. 7925 (1981).
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controls implementing the policy will surely decline.811 On the 
other hand, the Reagan Administration appears committed to 
linking trade with political and military issues in the East-West 
arena, apparently on an instrumental basis.812 Most dramati 
cally, the President initially refused to terminate the Soviet 
grain embargo despite campaign rhetoric to the contrary. Fur 
ther predictions are more uncertain. Secretary of State Haig 
has said opposition to international terrorism may take the 
place of human rights in American foreign policy;813 broadly in 
terpreted, the anti-terrorism policy could support extensive 
controls. Issues of access to supplies may well arise in the 
coming years. The relevant policy in EAA '79 is a broad and 
untested source of executive export control authority. Geopo 
litical concerns may lead to an expansion of regional stability 
controls. Promotion of human rights abroad is still by statute a 
principal goal of United States policy; domestic and interna 
tional pressure will not permit the Reagan Administration to 
abandon the policy. New foreign policy issues, as revolutionary 
as human rights, may in time emerge. Changes of administra 
tion and substantive foreign policy, in short, do not necessarily 
lead to restraint in the use of trade controls as tools of national 
policy, and there remain numerous policy areas where an ac 
tive Executive may wish to draw upon its authority under EAA 
'79.

The longer export controls remain a significant instrument 
of American foreign policy, the more difficult it will be to re 
verse the prevailing psychology. Congress must act soon to in 
stall a legislative mechanism that will permit the use of export 
controls in the relatively few situations in which they are ap 
propriate, but will block their growth into an all-purpose, ulti 
mately self-defeating response to the range of foreign 
developments of which the United States, or powerful factions 
within it, might disapprove.

Three approaches are realistically available. They are, in 
order of diminishing degree of executive discretion: (1) revis 
ing EAA '79 to tighten its restraints on the exercise of dele 
gated authority; (2) requiring Congress to approve, or 
permitting it to disapprove, new foreign policy controls; and (3)

811. See N.Y. Times, Feb. 13, 1981, at A4, col, 1 (reflecting views of Ernest W. 
LaFever, nominee for Assistant Secretary of State for Human Rights and Hu 
manitarian Affairs).

812. See, e.g., Wall St. J., Mar. 2, 1981, at 18, col. 1.
813. See N.Y. Times, Jan. 29, 1981, at A10, col. 6 (transcript of news confer 

ence of Secretary Alexander M. Haig).
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repealing the delegation of executive authority to control ex 
ports for foreign policy purposes. Since no single approach ap 
pears capable of solving all of the problems analyzed in this 
Article, the discussion that follows will focus on the strengths 
and weaknesses of each, and will explain why the author has 
come to favor repeal.

A. TIGHTER STATUTORY RESTRAINTS
Perhaps the most easily attainable alternative is the 

amendment of EAA '79 to strengthen its restrictive provisions. 
Amendment might take place upon the expiration of the Act in 
1983 or even sooner if Congress were to conclude that the Act 
in its present form is unable to restrain the growth of foreign 
policy export controls.

Although some provisions of the Act could be usefully 
tightened—several possible revisions are suggested below—this 
approach has serious flaws. First, both the theoretical analysis 
in Part IV of this Article and the discussion of EAA '79 in Part 
V demonstrate that, in theory at least, an effective restraining 
statute would necessarily require the President to characterize 
any proposed political control as either predominantly instru 
mental or predominantly symbolic. Characterization of the 
control is necessary so that appropriate patterns of decision- 
making can be prescribed by the statute. Without such charac 
terization, a statute must regulate ali political controls under 
the same criteria, by either (1) imposing criteria lenient 
enough to permit symbolic controls, and thus failing to require 
adequate attention to considerations of effectiveness when in 
strumental controls are proposed (the weakness of EAA '79), or 
(2) requiring rigorous effectiveness analysis for all controls, in 
essence making symbolic controls impossible. At the same 
time, a requirement that a control be characterized as symbolic 
or instrumental would force the President to formulate the ob 
jective of the control; this would make effectiveness analysis 
more meaningful.

Under a statute that required characterization, the iPresi- 
dent might state, for example, that the objective of a proposed 
control was to convince the Soviet Union to withdraw its troops 
from Afghanistan or to deter further Soviet aggression.814 Such 
a control would be instrumentally motivated, and the statute 
would accordingly require the Executive to analyze the likely

814. See. e.g.. U.S. EXPORT WEFKLY (BNA) No. 292, at M-l to M-3(Jan. 29, 
1980) (presidential report to Congress on Soviet grain embargo).
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effectiveness of the control and make a determination of effec 
tiveness. The factors to be considered might include: (1) 
whether, or to what degree, the control is likely to be effective 
in denying the controlled items to the target, in light of such 
matters as foreign availability, import substitution, and en- 
forceability; and (2) whether the control is likely to produce the 
desired change in the target nation's behavior, in light of the 
anticipated impact on its economy, its political situation, its 
ability to absorb costs, its capacity for retaliation, and the like.

Alternatively, the Executive might state that the purpose of 
a proposed control was, for example, to disassociate the United 
States from the forcibly repressive elements of South African 
society, or to demonstrate American opposition to torture. 
Such a control would be symbolic, and much of the foregoing 
effectiveness analysis would be unnecessary. Instead, the Ex 
ecutive might be required to assess the importance of a sym 
bolic gesture on the issue at hand and to estimate the 
effectiveness of the proposed control as a symbol of the Ameri 
can position.

Although the separation of instrumental and symbolic con 
trols is crucial to analysis and to the structure of an ideal stat 
ute, it may be too pure a dichotomy to serve as a practical 
framework for legislation, The instrumental and symbolic ra 
tionales are essentially forms of motivation for the use of con 
trols; thry do not necessarily correspond to particular controls. 
Most controls probably partake of both rationales: for example, 
the purposes of the controls imposed in response to the Af 
ghanistan invasion surely include (1) the primary objectives of 
imposing economic costs on the U.S.S.R. for instrumental, puni 
tive, and deterrent reasons; (2) the secondary, symbolic objec 
tive of demonstrating American opposition to aggression; and 
(3) the tertiary, symbolic objective of demonstrating strength 
and resolve to the American electorate. A statute drafted to 
deal with such a complex of purposes would almost certainly 
be forced to err on the side of leniency in the same way as EAA 
'79. A requirement that all the purposes of a proposed control 
be spelled out might also be unwise: a statement of instrumen 
tal intent could stiffen resistance in the target nation, while a 
statement of mere symbolic intent could weaken the control in 
the eyes of its domestic advocates, the target nation, and other 
nations.

A second problem with simply revising the EAA format re 
lates to the treatment of costs. A strengthened statute would
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necessarily require the President first to make a complete as 
sessment cf the costs of any proposed control—whether instru 
mental, symbolic, or some combination of the two—and then to 
determine that the anticipated value of the control to American 
foreign policy outweighed those costs. This change would in 
theory lead to a more rigorous weighing of costs against antici 
pated benefits than is required by EAA '79. In fact, however, 
even such a provision would necessarily permit such a wide 
range of judgment on the part of the Executive that it might be 
simply an exercise in futility. If no outside review of executive 
branch decisions were possible, the Executive could basically 
continue to do as it pleased.

If effective provisions for characterization of controls and 
weighing of costs were not feasible, the other improvements 
that might be suggested would be trivial. Among the possible 
changes are the following:

(1) The restrictive aspects of sections 3(2)(B) and 3(10) 
might be incorporated into the substantive portion of the stat 
ute, which would thereby provide that no foreign policy control 
could be imposed unless the President had determined that the 
control was necessary to further "significantly" a "fundamen 
tal" objective of American foreign policy and that it would have 
a reasonable likelihood of doing so effectively.

(2) The Executive might be required to determine, before 
imposing any political export controls, that all less restrictive 
or less costly methods of achieving its objective had either 
been found inappropriate in the circumstances or been tried 
and found insufficient. This would strengthen the "reasonable 
efforts" language of EAA '79.

(3) An abbreviated form of the original decision process 
might be required prior to a decision to extend a control about 
to expire under the Act's sunset provision.

(4) The Executive might be required to publish a state 
ment of licensing policy for every new control—indeed for all 
current controls as well—arid to revise the statements as neces 
sary. Licensing policy is an isrue almost totally neglected by 
EAA '79.815 Most statements of licensing policy issued under 
such a provision would probably contemplate case-by-case de 
terminations, but the statements could nonetheless spell out

815. But cf. EAA '79, § 6(a)(3), 50 U.S.C. app. § 2405(a)(3) (Supp. Ill, 1979) 
(Secretary of Commerce must notify applicant whose license is denied of rea 
sons for denial and how export could be modified to be compatible with con 
trols).
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the criteria that would be applied in licensing decisions as well 
as the foreign policy developments that would permit the con 
trol to be terminated. This would provide as much predictabil 
ity as is realistically possible within the present framework.

In sum, while revision of the Act might be the approach to 
reform most appealing to Congress, it is wishful thinking to ex 
pect that tinkering with the format of EAA '79 will effectively 
restrain the Executive. Statutory prescription of a decision- 
making process is simply too mechanistic an approach to a 
complex political decision.

B. PARTICIPATION BY CONGRESS
One political mechanism for restraining executive action 

was enacted as part of EAA '79: if the President restricts any 
agricultural exports under the foreign policy authority of the 
Act, Congress may, within thirty legislative days, disapprove 
the President's action by concurrent resolution; upon the adop 
tion of such a resolution the control ceases to be effective.816 
The House bill would have permitted congressional disapproval 
of all new foreign policy controls.817 It would have established 
an expedited parliamentary procedure allowing consideration 
of the disapproval resolution by the appropriate committees 
and by both houses within sixty days. In conference, the con 
gressional veto power was limited to foreign policy and short 
supply controls on agricultural products, but the conference re 
port on EAA '79 indicated that if consultation by the Executive 
under the Act proved to be inadequate, Congress would "give 
further consideration to a congressional veto mechanism in 
subsequent legislation."810

A congressional review and veto procedure for all foreign 
policy controls would have several advantage's as a method of 
restricting executive discretion. With the courts immobilized 
by the terms of EAA '79 819 and by the political questions doc 
trine and similar policies of judicial restraint,820 at least some

816. Id. at §7(g)(3), 50 U.S.C. app. §2406(g)(3). A concurrent resolution 
does not require the signature of the President and is not subject to veto.

817. H.R. 4034, 96th Cong., 1st Sess. § 6(e) (1573).
818. H.R. CONF. REP. No. 96-482, supra note 10, at 46.
819. EAA '79 exempts virtually all functions under the Act from the Admin 

istrative Procedure Act, including the APA's judicial review requirements. 
EAA '79, § 13(a), 50 U.S.C. app. § 2412(a) (Supp. Ill 1979).

820. See Daedalus Enterprises, Inc. v. Kreps, No. 78-893 (D.D.C. May 18, 
1978), ajfd, No. 78-1442 (D.C. Cir. May 25, 1978); Note, Accountability and the 
Foreign Commerce Power: A Case Study of the Regulation of Exports, 9 GA. J. 
INT'L& COMP. L. 577, 610-16 (1979).
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independent institution would review decisions of the execu 
tive branch against che criteria specified in the statute. Fur 
ther, congressional review would allow the very body that has 
established those criteria to determine compliance with them 
and to invalidate action that exceeded their boundaries. It 
would permit an essentially political decision to be reviewed by 
a political body—one able to hear the views of affected inter 
ests and to weigh the complex factors involved in a control de 
cision.821 Finally, a congressional veto procedure would 
simplify the drafting of statutory criteria, because more general 
guidelines could be written into the EAA than might be accept 
able absent review.

A congressional veto provision in the EAA, however, might 
create more problems than it would solve. Most importantly, 
the constitutionality of such a provision is subject to serious 
question.822 Although a number of congressional veto provi 
sions are currently in effect,823 building such a controversial 
and constitutionally dubious device into the EAA would run 
counter to one of the main objectives of revising the Act in the 
first place: to provide greater certainty to those engaged in ex 
port trade.824

A congressional veto would also add an unwarranted ele 
ment of complexity to the control process. Even business 
groups opposed to the use of foreign policy controls have de 
cried the additional delay and confusion the procedure might 
produce.825 The negative form of veto incorporated in the 
House bill and most other current statutes826 would be the 
most disruptive of all. A negative veto procedure would permit 
a new control to be promulgated and enforced for many weeks 
while the American foreign policy apparatus, American export 
ers, and foreign buyers remained unsure whether it would be 
overturned by Congress. If it were overturned, two changes of 
control policy, not merely one, would take place within thirty or

821. See H.R. REP. No. 96-200, 96th Cong., 1st Sess. 7 (1979). 
,822. See L.,,HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 120-23 (1972). 

For a current review and analysis of the arguments and authorities on the con 
stitutionality of the various congressional veto mechanisms, see Nathanson, 
Separation of Powers and Administrative Law—An Intellectual Odyssey, 75 
Nw. U. L. REV. 000 (1981) (forthcoming).

823. Professor Jackson notes 19 provisions of various types in effect as of 
1977. J. JACKSON, supra note 696, at 147 n.15 (1977).

824. EAA '79, § 3(1), 50 U.S.C. app. § 2402(1) (Supp. in 1979).
825. See House EAA Hearings Pan I, supra note 21, at 206 (statement of Jo 

seph Karth).
826. See J. JACKSON, supra note 696, at 147 n.15.
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sixty days.827
Moreover, the legislative veto might not be a realistic limi 

tation on the Executive.828 Congress would be likely to exer 
cise the veto only infrequently, because of the difficulty of 
assembling a congressional majority to overturn a control that 
directly affected only a limited segment of the economy. Con 
gress might also be reluctant to overturn an executive judg 
ment on foreign policy that was already communicated to 
foreign governments, because of the resulting disruption of di 
plomacy.829

Even if Congress did exercise its veto, considerable dam 
age might already have been done. It is widely believed, for ex 
ample, that the short supply controls imposed on soybean 
exports in 1973 led to considerable loss of faith in the United 
States as a reliable supplier of agricultural products even 
though the controls were quickly terminated.830 Such shock ef 
fects cannot be totally abated by subsequent reversal of a con 
trol.

In sum, despite the advantages of having a second branch 
of government participate in export control decisions as a 
check on the Executive, the legislative veto, even if constitu 
tional, seems to be an unworkable response to the problems 
identified in this Article.

C. REPEAL OF DELEGATED AUTHORITY
If the EAA's delegation of authority to control exports for 

foreign policy purposes were repealed, the President's author 
ity under the EAA would be limited to national security and 
short supply controls. National security authority might be 
redefined—in the statute or by executive interpretation—to en 
compass certain regional stability, nonproliferation, and similar 
controls. Political export control authority would remain avail-

827. A positive veto procedure—requiring, for example, congressional ap 
proval within 60 days before a new control can be effective—could ameliorate 
some of these problems. If Congress disapproved of a control, it would avoid 
actual changes in control policy. It could assuage some of the uncertainties of 
dealing with a control already in effect but still subject to reversal by Congress. 
So long as the normal requirements for enactment of legislation were not fol 
lowed, however, the constitutional problems would likely remain. See L, HEN- 
KIN, supra note 822, at 121-22. It is proposed below that actual legislation be 
required to implement a new control.

828. See House EAA Hearings Part I, supra note 21, at 291 (statement of Ar 
thur Downey).

829. See L. HENKIN,, supra note 822, at 122-23.
830. See UNITED STATES COMPTROLLER GENERAI, REPORT TO CONGRESS: 

UNITED STATES-JAPAN TRADE: ISSUES AND PROBLEMS 145-46 (1979).
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able to the Executive in two situations: (1) when the Security 
Council mandates economic sanctions (under the United Na 
tions Participation Act);831 and (2) when the President declares 
a national emergency (under the IEEPA and the National 
Emergencies Act).832 In other situations, the Executive would 
be required to request statutory authority for political controls. 
This approach is at the same time the most thorough and the 
most sensible.833

The nondelegation approach has several advantages. First, 
its allocation of roles to the Executive and Congress fits neatly 
into the constitutional framework, unlike the legislative veto. 
Foreign policy would in the first instance be made primarily by 
the President. If the executive branch wished to further its pol 
icies through the regulation of exports—that is, of foreign com 
merce—it would have to seek permission from Congress. Once 
the requested authority had been granted, controls would be 
communicated to foreign nations and administered by the Pres 
ident, "the sole organ of the federal government in the field of 
international relations,"834 without congressional interference.

Second, unlike the other approaches mentioned, the 
nondelegation approach would be relatively simple to effectu 
ate and its procedures are familiar and workable.

Third, this approach recognizes that Congress is a more ef 
fective forum than the executive branch for assembling and ex 
posing all the interest? that would be affected by a proposed 
export control. Those interests that are affected economically— 
business, labor, and their representatives in state and local gov 
ernment835—have advanced strong views in past congressional

831. See note 2 supra.
832. See note 2 supra.
833. Repeal of foreign policy export control authority has been suggested by 

others. It was recommended in 1987 by Harold Berman and John Garson in 
their leading article on export controls. Berman & Garson, supra note 2, at 882- 
83. The variety of foreign policy controls described here had not yet developed. 
The authors' recommendation was made in the context of the controls on East- 
West trade that then dominated the control prbgram. More recently, repeal 
was recommended during House hearings on EAA '79 by Arthur Downey, a for 
mer Deputy Assistant Secretary of Commerce for East-West Trade and staff 
member of the NSC end the State Department. See House EAA Hearings Part 
I, supra note 21, at 252, 254, 290-91, 294-96. Mr. Downey's recommendation was 
not incorporated in any of the bills submitted to Congress, however, and did 
not receive extensive consideration.

834. United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936). 
See generally L. HENKIN, supra note 822, at 37-65.

835. The National Governors Association has testified on export legislation 
and prepared a bill, H.R. 3154, 96th Cong., 1st Sess. (1979), submitted by Repre 
sentatives Gibbons and Conable, containing a complete proposed Export Ad-
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hearings. Under the nondelegation approach, they would have 
a more timely opportunity to provide Congress with informa 
tion on economic costs, foreign availability, and similar matters 
and to present their views on a control's importance to United 
States foreign policy. Interests favoring a particular political 
control would also participate, as they have in recent hearings, 
arguing for the importance of controls on crime detection de 
vices and on exports to South Africa and Uganda. Congress 
would continue to benefit as well from testimony and written 
submissions from former government officials, academicians, 
and other concerned independent parties. Under the statutory 
approach, these views would be received before controls are 
implemented. The voluminous hearings held in recent years on 
EAA '79, on export policy, and on particular foreign policy con 
trols leave a clear impression that all implications of a pro 
posed control would be throughly aired before Congress 
reached a decision.

Fourth, controls enacted by Congress upon the President's 
recommendation might be more effective than those imposed 
by the Executive alone. Within the United States, broader pop 
ular support might result, especially among those adversely af 
fected, if the whole machinery of government had been 
mobilized to implement a control after all interested views had 
been heard. Symbolic controls, in particular, might carry more 
force abroad and create greater moral and emotional satisfac 
tion when implemented by joint action of Congress and the 
President.

Fifth, with judicial review unavailable, the representative 
branch of government seems the most appropriate locus for a 
political decision that will impose direct, adverse economic con 
sequences on a particular group of persons in the hope of ob 
taining less definable benefits for the whole of society. In 
Congress, the affected interests can state their positions and 
their representatives can participate in debate and vote.836 The 
representative character of the decisionmaking institution is 
particularly important because the United States generally 
does not compensate persons adversely affected by export con- 

ministration Act of 1979. See Senate EAA Hearings Part II, supra note 250, at 2- 
5 (statement of Gov. William Clements, Jr.); House EAA Hearings Part. I, supra 
note 21, at 586-87 (statement of Frederick Huszagh).

836. Legislative representatives are currently involved primarily through 
sporadic intervention in particular control and licensing decisions. See. Note, 
supra note 820, at 605; note 119 supra. But see note 855 infra.

20-617 0-83-69
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trols for their losses.837 Compensation only takes place ad hoc, 
a cynic might say, when the affected interests are unusually 
powerful, well-organized and vocal.838 With little chance of ex 
post compensation, it is essential that affected interests have a 
voice ex ante in decisions on new controls, even though their 
position will not always prevail.

Sixth, because the President currently has greater peace 
time, nonemergency power to restrict exports than to control 
imports or other private economic activities, the costs of con 
ducting foreign policy fall disproportionately on United States 
exporters. Perhaps the broadest delegation of authority over 
imports, for example, permits the executive branch to "adjust" 
imports of any article which it determines to be imported in 
such quantities or under such circumstances as to threaten the 
national security.839 Because this provision requires a finding 
of a threat to the national security, it cannot support as wide a 
range of import controls as that effected against exports under 
the foreign policy section of the EAA—to date it has been used 
only to restrict petroleum imports.840 As the law now stands, 
the Executive is tempted to look first to export controls when 
seeking a foreign policy action simply because authority is 
readily available.

It should also be noted that Congress has refused to dele-

837. A relevant comparison is the trade adjustment assistance program 
that, as enacted in the Trade Expansion Act of 1962, was intended to compen 
sate Arms, workers and communities adversely affected by increased imports 
resulting from tariff concessions negotiated by the government. Trade Expan 
sion Act of 1962, Pub. L. No. 87-794, § 102, 76 Stat. 872 (current version at 19 
U.S.C. § 1801 (1976)). Since passage of the Trade Act of 1974, Pub. L. No. 93-618, 
§§ 222, £51, 271, 88 Stat. 1978 (current version at 19 U.S.C. §§ 2272, 2341, 2371 
(1976)), a link to a tariff concession need no longer be demonstrated for eligibil 
ity.

838. An obvious example is the government's willingness to assume, 
through the Commodity Credit Corporation, the contracts of United States 
grain exporting companies affected by the grain embargo of the Soviet Union in 
order to maintain grain prices. See U.S. EXPORT WEEKLY (BNA) No. 293, at A- 
14 (Feb. 5, 1980). The estimated cost to the government of the contract assump 
tion program was $2.5 billion. Id.

839. 19 U.S.C. § 1862(b) (Supp. m 1979), first added by § 7 of the Trade 
Agreements Extension Act of 1955, Pub. L. No. 86-169, § 7, 69 Stat. 162, and reen- 
acted in the Trade Expansion Act of 1962, Pub. L. No. 87-794, § 232, 76 Stat. 872, 
as amended by Trade Act of 1974, Pub. L. No. 93-618, § 127(d), 88 Stat. 1978. For 
recent regulations regarding proceedings under this statute, see 45 Fed. Reg. 
55,711 (1980) (amending 15 C.F.R. Part 359).

840. See UNITED STATES CABINET TASK FORCE ON OIL IMPORT CONTHOL, THE 
OIL IMPORT QUESTION §§ 1C6-109 (1970) (U.S. Sup't Docs.), reprinted in J. JACK 
SON, supra note 696, at 947-49.



1083

886 MINNESOTA LAW REVIEW [Vol. 65:739

gate under EAA '79 authority to impose a trade embargo841 on 
the ground that an embargo is an act "of the gravest impor 
tance," an act of "economic warfare."^ Trade controls short of 
an embargo, however, also carry serious foreign policy implica 
tions. Who can doubt the consequences for American relations 
with South Africa, for example, of the prohibition on exports to 
its military and police forces? Yet the Executive is authorized 
to impose such a prohibition on exports but does not have au 
thority to institute an embargo of a small country with which 
the United States has little trade. In short, repealing the for 
eign policy authority of EAA '79 would rationalize American 
trsde policy by requiring congressional authorization for most 
major political trade controls imposed in nonemergency situa 
tions.

A number of objections to the repeal of foreign policy ex 
port control authority can be voiced. First, Professor Hunting- 
ton and those sharing his views on executive power might 
argue that repeal would deprive the President of an important 
tool of foreign policy. In response, however, it should be noted 
that a wide range of measures would still be available. In the 
context of the human rights policy, for example, the State De 
partment has spoken of the "rich mix of diplomatic tools" avail 
able to it843 and of the numerous tangible steps it has been able 
to take in support of the policy.844 Many of these measures do 
not interfere directly with private activity and do not carry the 
economic and political costs of export controls; even under the 
current legislative scheme they should ordinarily be used 
before resort to trade controls.845 Further, the President would 
retain authority to impose political export controls and other 
economic sanctions under the IEEPA in times of emergency846

341. See H.R. REP. No. 96-200, 96th Cong., 1st Sess. 13-14 (1979), H.R. CONF. 
REP. No. 96-482, supra note 10, at 46.

•H2. House i'AA Hearings Part I, supra note 21, at 774 (remarks of Rep. 
Bingham; (comparing trade embargo to restrictions on sales of food and 
medicine).

843. Report on Human Rights Practice, supra note 200, at 6.
844. Human Rights Hearings, supra note 170, et 3-5 (statement of Mark L. 

Schneider). See also Shestack & Cohen, International Human Rights: A Role 
for the United States, 14 VA. J. INT'L L. 673, 682-701 (1974) (proposing a human 
rights agenda and a variety of policy tools).

845. See note 761 supra and accompanying text.
846. One might in fact criticize the approach to export control authority rec 

ommended here for providing an incentive to the President to utilize his emer 
gency powers. One would hope that the formal limitations in the emergency 
statutes, see note 2 supra, and the political forces which a declaration of emer 
gency would set in motion would restrain anj -mpulse to declare emergencies 
too freely.
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and could obtain authority for export controls in nonemergercy 
situations by convincing Congress of their importance.

Second, it might be objected that this approach would de 
prive the Executive of flexibility in the conduct of foreign pol 
icy. To some extent, this is the same objection as the first. To 
the extent that it concerns the ability of the Executive to ad 
minister controls flexibly once they are imposed,847 the answer 
lies in proper drafting of the legislation that implements partic 
ular controls. In mandating controls on crime detection de 
vices, for example, Congress has left it to the Executive to 
define the products covered—this is an appropriate executive 
function. Moreover, EAA '79 granted the Executive greater 
flexibility to impose and terminate such controls as to particu 
lar nations in line with their human rights practices848—this too 
seems appropriate. Total flexibility in administering controls, 
however, would be undesirable. At the minimum, the Execu 
tive should be given policy guidelines, in line with standard 
delegation doctrine,849 and should be required to publish a 
statement of licensing policy for every control in effect.

Third, some might object that Congress acts too slowly to 
utilize political trade controls effectively.850 It is undoubtedly 
true that Congress often acts slowly, but it has acted with some 
dispatch on matters of this sort, an example being the Ugandan 
embargo. With well-informed oversight committees familiar 
with the workings of export controls85 ! and well-informed for 
eign relations committees familiar with the proposed target and 
other nations ootentially involved, Congress should be able to 
act with sufficient speed on executive proposals. Special legis 
lative procedures, if necessary, could also be provided. The 
1978 House bill, for example,852 borrowed from the Atomic En 
ergy Act a procedure by which Congress takes up disapproval 
(by concurrent resolution) of certain licenses for the export of 
nuclear material.853 That procedure permits full congressional 
deliberation within sixty days-, a similar procedure could be fol 
lowed for action on executive requests for control authority.

847. For a discussion of the objections to rigid, nondiscretionary export con 
trols, see Note, supra note 200, at 324-25.

848. EAA '79, § 6(j) (2), 50 U.S.C. app. § 2405(j) (2) (Supp. Ill 1979).
849. See Note, supra note 820, at 596-60.
850. See House EAA Hearings Part I, supra note 21, at 296 (statements of 

Rep. Pease, Arthur Downey).
851. But see Note, supra note 820, at 603-08 (Congress does not effectively 

oversee the EAA).
852. H.R 4034, 96th Cong., 1st Sess., § 6(e) (1979).
853. 42 U.S.C. § 2159(a) (Supp. OI 1979).
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Congress' relative lack of speed, moreover, can be seen as a 
virtue. A major reason why Congress would not act as swiftly 
as some might wish is the time required to perform those infor 
mation-gathering and deliberative functions that are among the 
greatest advantages of legislative action: hearing the views of 
affected interests, considering alternative measures, weighing 
costs and benefits. Political trade controls should be imposed 
with caution, after adequate consideration of their short- and 
long-term economic and political consequences and a complete 
airing of views. The legislative approach promises to produce 
this kind of action more frequently.854

On the other hand, Congress has sometimes acted as hast 
ily as the Executive. In the case of Uganda, for example, Con 
gress overrode executive objections based on considerations of 
effectiveness to impose broad political trade controls. Further, 
such congressional actions have been and would continue to be 
unrestrained by any of the limits now imposed on the Execu 
tive by EAA '79. Yet the fact that Congress is already deeply 
involved in export controls855—from imposing an embargo on 
Uganda and requiring validated licenses for crime detection de 
vices to exerting influence on particular licensing decisions— 
points to an additional virtue of the recommended approach: it 
would eliminate much of the duplication of authority between 
President and Congress that presently exists and that seems 
destined to grow as Congress plays a more active role in the 
area. Lodging political export control authority solely in Con 
gress seems likely to result in more restrained use of export 
controls overall.

Fourth, members of Congress might object that the con 
gressional workload is already excessive.856 One would hope, 
however, that requests for authority to impose foreign policy 
export controls would be infrequent. Further, as noted above, 
Congress could establish committees and parliamentary proce 
dures to deal with such requests expeditiously. Congress has 
in the past devoted a great deal of time to oversight of the Ex 
ecutive's use of political export controls, particularly in years

854. See House EAA Hearings Part I, supra note 21, at 290, 296 (statement of 
Arthur "Downey).

355. An example of congressional involvement is a Senate effort to formally 
revoke a license for export of gas turbine engines to the Iraqi navy. See H.R. 
CONF. REP. No. 96-1471, 96th Cong., 2d Sess. 45, reprinted in [1981] U.S. CODE 
CONG. & ADMIN. NEWS. 10,881,10,889.

856. See House EAA Hearings Part I, supra note 21, at 290 (statement of 
Rep. Bingham) ("the load on the legislative branch ... is already intolerable),"
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when the EAA had to be renewed;857 this demand on legislative 
time would at least in part be relieved. In any case, Congress 
already devotes a substantial amount of time to consideration 
of similar measures. Every year's foreign assistance appropria 
tions legislation, for example, disqualifies several nations from 
various forms of aid or sets conditions on their eligibility, often 
after lengthy hearings. The frequency of these measures sug 
gests that, if a presidential request for export control authority 
is truly important to the nation, time for its consideration can 
be found.

Finally, beyond these largely institutional considerations, it 
might be objected that repeal of foreign policy export control 
authority would deprive the United States of a powerful instru 
ment for doing good—promoting human rights, opposing terror 
ism, and the like—in the interest of mere economic gain. Yet 
this Article proposes repeal not as a position of retreat on these 
important issues but rather as a position of prudence on the 
use of a dangerous policy instrument. It proposes repeal be 
cause no other scheme yet advanced seems capable of re 
straining the Executive from using political export controls 
instrumentally when they cannot be effective; use of political 
export controls in those circumstances is economically waste 
ful, perhaps profoundly so, and may be politically destructive 
as well. It proposes repeal because no other scheme yet ad 
vanced seems capable of curbing the use of controls as sym 
bolic expressions; and beyond some unascertainable point, the 
symbolic use of controls may be even more wasteful and 
equally destructive. It is true that this Article proposes repeal 
in large part because of economic considerations, but no other 
scheme yet advanced seems capable of forcing the Executive to 
give sufficient weight to the costs it asks the American people, 
and those of other nations, to bear when it embarks on a pro 
gram of controls. To paraphrase a quotation cited earlier, the 
world is not yet rich enough to be able to despise the economic 
implications of political export controls.858

857. See Note, supra note 820, at 604. In 1979, for example, Representative 
Bingham's Subcommittee on International Economic Policy and Trade of the 
House Committee on Foreign Affairs devoted all or part of 16 days to hearings 
on EAA <79! the full committee met on seven additional days.

858. Ste note 680 supra.
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NEW YOFIK. NEW YORK OO4

Q. Q. PROB9T
Chairman and
Chief Executive Officer Ap Til 6, 1983

The Honorable Jake Garn 
United States Senate 
511 Dirksen Senate Office Bldg. 
Washington, D.C. 20510

Dear Mr. Chairman:

I have been following with keen interest the 
activities of your Banking Committee and Inter 
national Finance Subcommittee in connection with 
renewal of the Export Administration Act. As a major 
exporter of diversified products, Sperry is well 
aware of the EAA's shortcomings. Our Computer 
Systems unit, with whose Utah operations you are 
familiar, is particularly affected by the Act's 
extensive licensing requirements.

I share your concern over the "hemorrhage" of 
advanced U.S. technology to the East. This threat to 
our nation's security can be lessened only through 
precisely targeted control measures. A broadly cast 
export control net, such as we now have, promotes 
bureaucracy without measurably enhancing U.S. 
security.

Export controls must take into account the 
availability of products and technology from non-U.S. 
sources and must rely on multilateral cooperation for 
their strength. As the preeminent multilateral 
agency for the implementation of export controls, 
COCOM merits vigorous U.S. support.

. Similarly, the key to effective foreign policy 
controls is a multilateral approach which recognizes 
that the availability of embargoed goods from non- 
U.S. sources neutralizes U.S. attempts to impose un 
acceptable costs on our foreign policy targets. The 
President has at his disposal an array pf foreign 
policy insttumerits, other than the restriction of 
U.S. exports, which can be used to influence the be 
havior of foreign governments. Mandatory procedures 
are needed to assure that in each instance where 
foreign policy controls are contemplated, they have 
satisifed the evaluative criteria specified in the 
current Export Administration Act.
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We in the business community have found the 
Export Administration Act to be an exceptionally 
frustrating regulatory apparatus. Its dismal per 
formance in advancing America's national security or 
foreign policy interests has not justified the re 
sultant 'erosion of U.S. competitiveness.

The effectiveness of U.S. controls would be en 
hanced by revising the Act to include the following 
key points.

Eliminate the validated license re 
quirement for the transfer of products 
or technology to COCOM countries.

. Confine controls on the transfer of 
"militarily critical technologies" 
technologies that are truly critical 
to maintaining a- t'.S. military ad- 
vantge.

. Require a more compelling showing of 
foreign unavailability before imposing 
controls.

Institute specific notice and consul 
tation procedures prior to imposing 
export controls for foreign policy 
purposes.

You and your committee are to be commended for 
the sincere and methodical way in which you have ap 
proached your task. I look forward to working with 
you on behalf of a sensible export control policy.

Sincerely,

cc: vThe Honorable J.
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SPERRY CORPORATION
1290 AVENUE OF THE AMERICAS
NEW YOOK.New YORK OO4

G. O. PROBST 
Chairman and 
Chief Executive Officer April 7, 1983

The Honorable John Heinz 
United States Senate 
276 Russell Senate Office Bldg. 
Washington, D.C. 20510

Dear Senator Heinz:

I have been following with keen interest the 
activities of your International Finance Subcommittee 
in connection with renewal of the Export Adminis 
tration Act. As a major exporter of diversified 
products, Sperry is well aware of the EAA's short 
comings. Our Computer Systems unit, headquartered in 
Pennsylvania, is particularly affected by the Act's 
extensive licensing requirements.

The introduction of your bill to amend the 
Export Administration Act, S. 397, is a sound and 
commendable step towards boosting the effectiveness 
of U.S. controls. Your bill recognizes that the 
threat to our nation's security can be lessened only 
through precisely targeted control measures.

Export controls must take into account the 
availability of products and technology from non-U.S. 
sources and must rely on multilateral cooperation for 
their strength. Your proposal to raise COCOM to 
treaty status wisely seeks improvement in our ex 
isting multilateral mechanism for export controls.

We in the business community have found the 
Export Administration Act to be an exceptionally 
frustrating regulatory apparatus. Its dismal per 
formance in advancing America's national security or 
foreign policy interests has not justified the 
resultant erosion of U.S. competitiveness.

You and your subcommittee are to be congratu- 
lat;e,c) fqr ,the sincere and methodical way in which you 
have approached your task. I look forward to working 
with you on behalf of sensible export control policy.

Sincerely,

,/,. < 1 ' r fpji- 

/G/.G. /Probst

cc: The Honorable J. Garn (/
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UTEIUniML CIITOM IEIDCE, IIC.

CUSTOMS BROKERS '

April 6, 1983 PLEASE ftt»LY 10 Corporate

The Honorable John Heinz 
THE UNITED STATES SENATE 
New Senate Office Building 
Washington, D.C. 20510

Dear Senator Heinz:

Thank you for your February 22 letter and supporting Information 
regarding the Export Administration Act.

Yes , our lost markets to ill conceived actions restricting our 
exports to the betterment of some of our allies must be corrected. 
It is quite apparent sunh unilateral action is not effective for 
its intended purpose and is detrimental to the commerce and 
strength of our nation.

I agree with the concept behind your bill that it is the American 
exporter who suffers. But, also it is the American worker/tax 
payer who suffers by loss of employment, reducing the tax base.

restrictions as 
icted goods 
ns on U.S .

, though, that by applying import restri 
errent to our "all ies" who export restri 
to their applying additional restriction

I am concerned, 
a possible dete 
may only lead 
goods .

We support your actions to strengthen U.S. trade. 

Very truly ^ours,

CUSTOMS SERVICE INC.
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General Aviation 
Manufacturers Association

STATEMENT OF
EDWARD W. STIMPSON, PRESIDENT 

GENERAL AVIATION MANUFACTURERS ASSOCIATION
BEFORE THE

SUBCOMMITTEE ON INTERNATIONAL FINANCE AND MONETARY POLICY 
SENATE COMMITTEE ON BANKING, HOUSING AND URBAN AFFAIRS

ON
RENEWAL OF THE EXPORT ADMINISTRATION ACT 

APRIL 14, 1983

The General Aviation Manufacturers Association represents 35 

companies which manufacturer 95 percent of all general aviation 

aircraft, engines, avionics and component parts in the United 

States. Since 25 to 30 ; -irce t '-f our aircraft are sold 

overseas, the provisions of >...<. i'xport Administration Act are 

very Important to our memuers.

Basically our concerns and comments are in three areas: 

1. Delays in Processing Export License Applications

While there have been some improvements in recent 

years, our members have encountered problems, particularly when 

expedited approval is required. Unnecessary de'.ays still exist 

in the system. Prompt approvals are particularly important 

during recessionary times when the backlog of orders for new 

aircraft has, in most cases, virtually disappeared. In recent 

months, we have lost sales of aircraft that were ready for 

delivery because of delays in the licensing process. Since the
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price of a business jet aircraft is several million dollars, the 

loss of a single sale is significant.

2. Failure to Remove non-Strategic Items From the 

Controlled List

Most of the equipment on general aviation aircraft 1s 

readily available throughout the world and should not be 

controlled. The CoCom list should be revised to remove items for 

which there 1s no justification for controls. In some cases, 

manufacturers are actually exporting aircraft under general 

licenses and sending electronic equipment later, af*;er validated 

licenses for that particular equipment is approved. This 

involves excessive red tape and costs.

3. Foreign Policy Determinations Apply to U.S. Exports, 

But our Foreign Competitors are Unrestricted and Sell Freely. 

For example...Brazil just negotiated the sale of 25 X1ngu 

twin-turboprop executive aircraft with" Libya for $104 million. 

Yet we are prohibited from selling aircraft to Libya while the 

U.S. ha? continued to buy oil from Libya so Quadafi can carry out 

his objectionable policies. The availability of foreign sources 

of supply raises serious questions as to why U.S. civil aircraft 

manufacturers are denied foreign market access with a resultant 

loss of jobs, while foreign manufacturers establish themselves 1n
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markets that typically develop a long, profitable relationship 

with their aircraft suppliers.

The Challenge from Abroad: Increased Foreign Competition

Since 1979, we have seen a steady erosion of general 

aviation sales. This is attributed primarily to the worldwide 

recession, but the strong dollar abroad and high interest rates 

here at home have had an impact. Moreover, this erosion has also 

been affected by the increasing quality and availability of 

foreign-made aircraft, their attractive, subsidized financing, 

and the denial of selected foreign markets to U.S. manufacturers 

through the imposition of export controls.

Our world market share is being seriously challenged. 

U.S. business jets enjoyed a 74 percent world market share from 

1975 through 1981, but in 1982 that share dropped to 63 percent. 

Not only are foreign jet manufacturers enjoying increasing sales 

overseas, they have successfully penetrated our U.S. market; 43 

percent of the business jets sold in the U.S. in 1982 were of 

foreign manufacture.

Until recent years, the U.S. general aviation industry 

— like the commercial jet transport industry — faced only token 

competition from manufacturers abroad. He always enjoyed a 

favorable balance of trade -- until 1981 when, for thtf first
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time, the dollar value of airplane Imports exceeded exports. 

This trade deficit recurred in 1982.

The conclusions to be drawn are clear: our foreign 

competitors are manufacturing highly-sophisticated, 

technologically-comparable civil aircraft. If a U.S. 

manufacturer is prohibited from selling in a given market, our 

foreign competitors will supply the products. In addition, our 

technology lead is often negated by the predatory financing 

offered by our competitors and by government-to-government 

trading practices.

CONCLUSIONS AND SUGGESTIONS FOR LEGISLATIVE CHANGES

1. The Department of Commerce Should Continue to 

Administer the Act

The Department of Defense already has sufficient 

authority, and lacks an understanding of civil aviation. 

Business aircraft do not have military implications.

2. The Statutory Time Limit on Licensing Procedures Should 

be Reduced Across the Board by One-Third

Section 10 of S-397 should be adopted. Further 

emphasis should be placed on "emergency approval" for expedited 

processing when a sale can be made immediately to a friendly 

country but might be lost without such prompt approval.
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3. National Security Controls Should Only Apply Uhen a 

Direct and Significant Contribution to the Military Potential of 

an Adversary Would be Made

Sec 3(2)(A) of the Act should be amended accordingly. 

Products which are readily available in the world marketplace 

should NOT be included.

4. Update the CoCom List

Items which have no strategic importance should be 

deleted from the list and the Congress should direct this action. 

Items readily available in the world marketplace should NOT be 

included. This would lead to a more realistic and practical 

application of Export Controls.

5. Foreign Availability as a Criteria

The provisions of Sec 2(C) of S-397 would provide ample 

evidence of foreign availability of a competitor's product in the 

world market. These provide good guidelines and should be 

adopted.

6. Foreign Policy Controls Should be Carefully Evaluated 

and Should be Applied Only When There is Ample Evidence That Such 

Controls are Necessary and Will be Effective.

It is illogical that U.S. aircraft manufacturers should 

be denied access to Libya while Libya is selling oil to the U.S.
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and buying aircraft from Brazil. The criteria established by Sec 

7 of S-397 are sensible. 

7. Import Controls

The authorization to deny imports of those not 1n 

compliance with the act is only fair, and should be enacted.

SUMMARY

S-397 contains practical and Innovative proposals that would 

streamline and clarify the Export Administration Act. We support 

this bill.
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Mr. Chairman, I am pleased — as President of the National Marine 
Engineers' Beneficial Association — to testify in favor of retaining, 
indefinitely and without alteration, current restrictions on Alaskan 
oil exports.

I testify in favor of these restrictions for reasons of military 
and economic security, and for reasons of plain, simple common sense. 
If Alaskan oil exports to Japan are permitted:

o wo will become more dependent — by 15 percent — on 
imports to replace oil sent to Japan; this is extremely 
shortsighted considering long-term predictions of 
decreasing global oil reserves and increasing global 
consumption;

o most of these new imports would have to come from Saudi 
Arabia since Mexico would not be able to furnish the 
required amount and quality replacement oil; we would 
thus replace a simple secure domestic transaction with a 
complicated throe-way international deal involving 
increased dependence for our country on potentially 
unstable supply sources;

o we will pump oil exports out of Alaska faster than we 
are filling the Strategic Petroleum Reserve -- three 
times as fast under some plans;

o Japan will be able to improve, cosmetically, its balance 
of payments surplus ($17 billion in 1982) with the United 
States — and thus increase exports to our country and 
delay changing the barriers it imposes on U.S. manufactured 
and agricultural products; furthermore, what kind of bargain 
will we be able to strike with Japan to sell them oil in 
the midst of a worldwide glut?

o we would cripple our national defense in a future crisis, 
having exported scarce domestic oil today and allowed to 
wither the multibillion dollar U.S. refining and trans 
portation infrastructure geared to Alaskan oil; for 
example, every 100,000 barrels per day exported means 
620,000 deadweight tons of secure U.S. tankers out of 
work ;

o we would lose 3,000 to 20,000 jobs and hundreds of
millions of dollars in our overall balance of payments 
-- depending on the amount of oil exported; government 
loan guarantees in excess of $1 billion would be 
jeopardized;
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o U.S. consumers each year would pay $1.7 billion more for
oil| today Alaskan oil is sold for less in tl.S. markets
than comparable foreign oil;

o we could, in a future oil crisis, be forced to cut off 
oil exports to Japan — just when the Japanese need them 
most — in order to fill domestic needs; th<! result would 
be diplomatically disastrous;

I would now like to amplify these conclusions in more detail.

I. Current Restrictions

Current restrictions, contained in Section 7d of the Export Admin 
istration Act of 1979, prevent the export of Alaskan oil except when the 
export clearly serves the U.S. interest, helps tl.S. oil refiners, and 
benefits U.S. consumers. These restrictions require the President to 
report such findings to Congress and receive approval through a Con 
gressional concurrent resolution within 60 days for the export to take 
place. This Congressional approval requirement is essential.

It should be emphasized that these restrictions do;

— provide the president with the sufficient flexi 
bility to submit an export plan to Congress if he 
determines among other things that the American 
consumer will benefit;

guarantee, through a two-House approval procedure, 
an affirmative and important Congressional role in 
the decision-making process regarding exports of 
Alaska oil;

permit the President to respond to the nation's 
commitments to Israel under the bilateral oil 
supply agreement.

It should be emphasized as well that discarding these restrictions 
with the excuse that adequate restrictions are available in other laws, 
sucli as the Trans-Alaska pipeline Act, is simply a smokescreen to allow 
exports — for under all other relevant laws, the role of Congress is 
diminished.
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II. Why Alaskan Oil Export Restrictions Should be Continued

Currently, all of the approximately l.fi Million barrels per day 
(b/d) of Alaska North Slope (ANSI oil currently produced is used in the 
United States. Approximately 800,000 b/d are bought by West Coast 
refiners; another 700,000 moves through the Panama Canal or the newly 
constructed Trans-Panama pipeline to Gulf and East Coast refiners; and 
the remaining 100,000 goes to the virgin Islands.

At this point, no clear — and certainly no agreed — Alaskan oil 
export plan has been put forth by export proponents. Some talk of 
100,000 barrels per day of exports; others talk of 800,000 barrels per 
day. Some talk of increasing Alaskan North Slope production and 
divfrt'ng this excess to exports. Some talk of selling the oil to Japan 
in a bilateral deal. Others talk of a swap that would involve exports 
to Japan in exchange for a like amount of increased imports from 
elsewhere — '/ith Mexico and Saudi Arabia being the two most likely 
sources. My remarks therefore will critique the general concept of 
Alaskan oil exports as well as elements of the specific variations that 
I mentioned above.

These proposals fly in the face of common sense. They are bad for
our energy security, bad for our national security, bad for our
relations with Japan and other nations, and bad for our economy.

A. Energy Security

— It simply does not make sense to me or to the
American public to export oil when we alreacfy have 
to import approximately one-third of the oil we 
\Tse, a fraction that is artificially low doe to 
the current recession.

— It is equally illogical to hand more power over 
o"ur oil prices and~ supply back to OPBC nations 
and Mexico just at a time when the worldwTdlT grip 
of these nations appears to be weakening.

Despite the current oil "glut," the United rtates 
could be t'aced with severe future oil shortages. 
Even in 1982, in the midst of a recession, the 
United States used 5.5 billion barrels of oil.
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Permitting U.S. oil exports is extremely short 
sighted. Shortage has followed glut twice (1973 
and 1979) in the last decade. The International 
Energy Agency (IEA) warned in October 1982 of the 
possibility of a new oil crisis in the mid to 
late 1980s that would 'deal a devastating blow* 
to the major industrial countries. Much of 
today's glut is associated with worldwide 
industrial recession, a condition that will not be 
permanent. The IEA also predicted that world oil 
demand would surge ahead of available supplies by 
as much as "9 million to 21 million barrels per 
day by the end of the century." In addition. 
Third World oil requirements are expected by the 
IEA to "rise significantly." The conclusions of 
the IEA are buttressed by a September 1981 GAO 
report which stated that the United States 
Government "is almost totally unprepared to d»al 
with disruptions in oil imports." And I should 
draw attention as well to the words of Senator 
James McClure, Chairman of the Senate Energy 
Committee, who said more recently: "the 
United States is simply not prepared for a 
significant oil interruption".

Alaakan oil represents an important reserve 
available to assist our future energy seciir 
national defense needs.Some advocates oT~6I
exports argue that all we have to do is to pump 
more out of Alaska and send this extra amount to 
Japan while keeping the current amount going to the 
United States. This makes no sense whatsoever. 
We will only have to Import more oil sooner at 
higher future prices. Alaskan oil is not an 
unlimited supply: Prudhoe Bay still holds over 9 
billion barrels of crude, but this is being drained 
at the rate of 1.6 million barrels a day. I should 
note that a Congressional Research Service geologist. 
Joseph P. Riva, Jr., observed recently that Alaska 
could face "a fairly precipitous drop" in 
production by the late 1980s, perhaps to 1 million 
barrels per day. This secure U.S. source of supply 
should be saved as much as possible for future use. 
Dr. M. King Hubbert, a noted energy forecaster, 
estimates that by the year 2000 America will have 
pumped nearly ninety percent of the crude oil that 
will ever be recovered in the lower 48 states.
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— promoting the concept that our nation has enough oil 
to afford exports will undermine public ̂ support for
the Strategic~Petroleum Reserve and for The develop 
ment of now domestic resources. For example, under 
Certain exportpTansfor Japan, we would be pumping 
oil out of the ground for export at about three 
times the rate we are pumping it into the ground for 
storage. It should be noted that already the Reagan 
Administration's proposed Strategic Petroleum Reserve 
fill rates for FVs 198-1-86 will delay for at least 
two years the achievement of a 500 million barrel 
reserve.

Permitting fllaskan oi1 exports would increase our 
energy import dependence thus increasing the per 
centage of oil from unstable or potentially 
unstabTe areas. According to the r,AO, the United 
Statesimports relatively more Middle Eastern oil 
today (41 percent of total U.S. crude imports) than 
it did in 1973 (37 percent). The folly of increased 
oil imports is demonstrated by the fact that several 
years ago Iran was being promoted as the source of 
imports to iriake up for Alaskan oil sent to Japan. 
Today, many proponents see Mexico as the source — an 
equally dubious proposition in view of that nation's 
potential economic, political, and social 
instability. The case for Saudi Arabia, which others 
propose as a source, is certainly no stronger.

Mexico's Hayan crude (if this oil is used to replace 
Alaskan oiliii a swap pFan) is 5F inferior quality 
to Alaskan crude, more difficult to refine, and

eroiTuces a~Tower yieTJ of desired products per 
arrelrefined^

B. National Security

Alaskan oil represents a vital source for_defense 
needsT" helping to assure that essential nationaT 
energy requirements can be met in a future 
conflict" or~worldwide energy shortage?With our 
own Alaskan oil today, we controlthe source and 
the transportati ,n; with imports we control neither. 
It should be noted that even in peacetime the
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operation of our nation'* defenie establishment 
requires nearly 500,000 barrels of oil per day. 
Export of Alaskan oil could seriously compromise 
the surge capacity of our Industrial base.

- The use of Alaskan oil in our East, Gulf, and West Coast markets helps preserve the essential infra-' 
structure of i:efineries, pipelines, and transport 
¥h"ips that would be needed if a future emergency 
required the full use of Alaskan oil production. 
This Infrastructure would atrophy as oil_exports 
increased, and It could not be easily or speedily 
put back in place. For example, as much as 
1.6 million barrels per day of secure U.S.-flag 
ship oil carriage capacity could be lost — 
severely limiting our capacity to transport oil 
during a supply disruption.

•- The export of Alaskan oil in exchange for oil
obtained from other import sources would slgnlfi- 
tjafntly reduce the size of the U.S.-flag tanker 
fleet. The Maritime Administration estimates that 
approximately 620,000 dwt of tankers would lose 
employment for every 100,000 barrels per day of oil exported from Alaska. The U.S.-flag merchant fleet 
is already dangerously small in size according to 
the testimony of our senior military officers. 
Reducing this fleet even further, forcing us to 
depend even more on foreign-flag tankers that may 
be politically and militarily unobtainable in a 
future emergency, would be a strange action indeed 
for an Administration that says it is dedicated to 
strengthening the defense of America. In October 
1980 at St. Louis, candidate Ronald Reagan said: 
•Ninety-five percent of D.S. trade is carried in 
foreign bottoms. In time of crisis, will these 
ships be available? We simply don't know. When 
we find out, it may be too late.*

— Reducing the size of the O.S.-flag tanker fleet 
wSuld further reduce the size of the U.S. shipyard 
mobilization base, already reeling from the 
cut-off of construction subsidies and the current

frolonged worldwide shipping overtonnage.This 
ase cannot be rebuilt quickly In the future, for the necessary skills, facilities, and infra 

structure will have disappeared.
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C. U.S./Japan Relations and other 
International Considerations

Lifting the export ban would only provide Japan 
with more balance in its payments account with our 
^country anc! hencethe illusion of progress iri 
removing trade barriers^Japan would thusBe able 
to delay or avoid facing up to necessary changes in import practices which today impose barriers to 
U.S. manufactured and agricultural products. A 
trade imbalance cannot be rectified by allowing 
the country that has imposed import restrictions 
to ease those restrictions only for the commodi 
ties it needs (oil, coal, gas) while it continues to dump steel, electronics, and automobiles on our 
shores but retains strict limits on imports of 
similar products into its own domestic market.

Japanese interest in U.S. oil is lukewarm now in view ofthe current world oil glutTAccording to 
John H. Lichtblau, president of the Petroleum 
Industry Research Foundation, Inc., Japan wants 
Alaskan oil only "if there are no strings attached." Clearly, a time of oil glut is scarcely the moment 
for the United States to drive any hard bargains 
in arranging oil sales to Japan, or to expect much 
gratitude from the Japanese if we do sell. This point is further buttressed by a story in nil 
Daily on April 7 in which the Deputy Director of Japan's National Resources and Energy Agency said 
that, "I think if transactions are commercially 
based, Japan would welcome [Alaskan Crude]...." 
He then said, "...but if the price is low enough.... Tlie remarks presage some very tough bargaining, 
scarcely an open-a^ms welcome in which the grateful 
Japanese will make many concessions just to get 
our oil.

Japan would have less Incentive to develop its 
own petroleum safety stocks" if it~began to rely on 
secure U.S. oil supplies being available in an 
emergency.

The export of ANS crude involves diplomatic risks jn our relations with Japan EHat outweigh the 
Alleged short-term gains.At present,with oil in 
plentiful supply, diplomatic gains would not be 
significant. However, c-ice we begin the exports, 
we place ourselves in a particularly untenable 
position: in the event of a renewed international 
energy crisi", we would be forced to cut off oil 
exports — just when the Japanese would be most
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anxious for them. The result would be diplomati 
cally disastrous, causing far worse relations with 
Japan than if the exports had never begun. The 
reverse would be equally disastrous: imagine the 
American public's reaction to renewed gas lines 
accompanied by media coverage of Japanese tankers 
loading U.S. crude at Valdez for export to Japan.

Additionally, U.S. oil companies should object to 
the proposed export because they could be forced, 
under certain circumstances for diplomatic reasons 
or to maintain a "market in Japan once committed to 
it, to continue oil sales to Japan even If these 
sales became" less lucrative than other alternaTives. 
The recent experience of U.S. coal producers is 
instructive in this regard. U.S. coal suppliers 
have been forced to agree in their negotiations 
with Japanese steel mills to prices below the 
cost of production. The Japanese reportedly told 
at least one producer that if they did not agree 
to these low prices, they could forget about 
soiling to that market in the future. As one 
U.S. coal export manager said; "All the cards 
are on their side of the table."

Canada can help Japan diversify its crude oil sources 
if Japan is truly interested in that goal.In fact, 
the Hall Street Journal, on January 27, 1983, re 
ported that Canadian oil producers have already 
begun preliminary talks in this regard. One 
Canadian pipeline company says that it could 
handle 100,000 barrels of crude oil daily for 
export to Japan.

And, finally, we should not forget about Panama. 
Panama could lose millions of dollars in canal tolls 
and pipeline charges for Alaskan HortfPslope oil, 
adversely affacting our relations ^ith that 
strategically placed nation and seemingly running 
directly counter to the goal of President_____ty counter to the goal of President ReagarT/
as shown with El Salvador, to provIHe Bulwarks against
Soviet and Cuban subversion in Central America.
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n. Economic Costs

Export, for example, of SOO.onn barrels per day of 
Alaskan oil now being shipped to the United States 
would result In GNP losses of S6TT millTon per
year and approximately 20 ,000 job opportunities 
foregone, according to a study publishedTn ~ 
October 1981 by the highly-respected economic 
consulting firm of Robert R. Nathan Associates, 
Inc.

More than 3,000 jobs of American seamen are at 
stake, depending on th"eamount of oil actually 
diverted to Japan. £15 of October 1, 1982, there 
were over 70 U.S.-crewed , U.S.-flag vessels, with 
an aggregate capacity of more than six million dwt, 
transporting Alaskan crude to Gulf and East Coast 
refineries. This represents more than 45 percent of 
the total deadweight tonnage of the U.S.-flag tanker 
fleet, or over 30 percent of the total deadweight 
tonnage of the entire U.S.-flag oceangoing fleet. 
(The entire U.S.-flag fleet of all oceangoing vessel 
types numbers only 569, of which 268 are tankers.) 
Already, there are over one million dwt of American 
Jones Act tankers in lay-up; permitting Alaskan oil 
exports would radically increase this figure.

Reducing the U.S. fleet by allowing exports to 
Japan woiald have~a negative impact on the U.S. 
Treasury,Most ofthe shipscurrently operating 
Tn the Alaskan trade w=re constructed with loans 
guaranteed by the government. If 800,000 barrels 
per day were exported, the government would have to 
pay S443 million if these operators were forced to 
default on their loan obligations because the export 
trade eliminated their market. (If there were a 
ripple effect through the entire n.s.-flag tanker 
fleet due to depressed rates, the government could 
be liable to pay over SI billion.) In addition to 
these amounts, the operators would also default on 
as much as $460 million in privately financed debt 
which would be deducted from the income tax bases of 
the debt holders. Moreover, the U.S. Government, 
which needs the vessels for national defense, would 
have to spend millions to acquire them. The end 
result, despite projected aains to the U.S. Treasury, 
would be a net loss to the Federal Government of 
more than $500 million in the 19n3-86 period.
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— Export of Alaskan oil would jeopardize the more 
than 54 billion Investment thatTl:ie~inajpr Alaskan 
North Slope oil producers, together with ti.R. 
shipowners, have in U.S.-flag ships, ""he oil 
producers also have enormous contract commitments 
to suppFy" the recently-completed Trans-Panama 
pipeline' (39 percent of which Is owned T>y 
Northville Industries.)Sohio,Rxxon,and Arco 
have already signed three-year contracts that 
commit them to payments of over SI billion per 
year of pipeline use. These commitments combiner! 
with a higher windfall profits tax (based on a higher 
well-head price derived from lower transportation 
costs) would almost offset gains claimed to be forth 
coming from the export. In fact, Charles J. nibona, 
president of the American Petroleum institute, 
stated recently: "It is not at all clear that 
economics favor exports."

— Alaskan oil exports without the current restrictions 
would" result In a price increas'e for U.S. ——————— 
consumers.Currently, Alaskan oilis sold in U.S. 
markets at prices that are below comparable grades 
of foreign oil. For example, on February 74, 1983, 
the delivered price of oil to Houston, Texas, was 
$27 per barrel for Alaskan North Slope, S29 per 
barrel for Mexican light, and S34 per barrel for 
Arab light. Replacing Alaskan oil with comparable 
foreign oil would, therefore, result in higher 
prices for American consumers — about Si.7 billion 
per year.

— Although the U.S./Japan trade balance would be 
improved by Alaskan oil exports, the overall 
annual balance of payments loss to the United 
States would be over $400 million if we had 
to import oil to replace the Alaskan oil 
currently shipped to the r.ulf and Rast~Coasts.

III. A potential Compromise — Making n.s.—Flag 
CarrraHe as Efficient as possible

The only American party that really stands to benefit from Alaskan 
oil exports is the State of Alaska. If their oil were transported to 
Japan rather than the U.S. Gulf Coast, transportation costs naturally 
would be reduced and their revenues would rise. I would like to suggest
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a potential compromise — one that the Administration actually has 
already proposed in a different context. This concerns a Department of 
TranportAtion proposed rule change which would allow U.S.-flag tankers, 
built with construction differential subsidies (CDS), to repay the 
subsidy plus interest and gain access to operate in the Alaskan oil 
domestic trade.

This rule change would mean more competition in the domestic oil 
carriage trade, a more efficient fleet, and, thus, lower transportation 
costs for Alaskan North Slope oil. Today, even temporary domestic 
market entry of CDS-built tankers is limited All inn-130,nnn dwt 
tankers and above must be fully employed before any iT.CCs are allowed 
into the trade. Yet VLCCs are able to carry oil at rates about half 
those of the 100 ,000-ton tankers, or S7.2"i per deadweight ton per month 
versus S14.CO and more. The present situation simply makes no sense to 
me, and, in turn, creates an unnecessary burden that the maritime 
industry should not bear when it must continually justify the importance 
of the Jones Act against those who understand neither the importance of 
a U.S.-flag merchant fleet, nor the true meaning of national security.

Indeed, the continued threat of a turnabout on the question of 
permitting the export of Alaskan oil to Japan has discouraged companies 
from building and deploying the roost efficient vessels for the trade. 
Thus, the solution that best meets the objectives of fleet efficiency 
and national security is indefinite extension of the Alaskan oil export 
restrictions now contained in the Export Administration Act of 1179, 
combined with allowing the market, unrestricted, to bring the most 
efficient method of U.S. transportation into the trade.

Proponents of Alaskan oil exports argue that both state and 
Federal treasuries would reap enormous revenues if domestic oil were 
sold abroad. I contend that nearly half the revenues the State of 
Alaska would accrue from oil exports will, in fact, he realized through 
this rule change. Lower transportation costs would mean more profit to 
the State of Alaska which owns and sells much Alaskan oil. In addition, 
CDS repayment would generate millions of dollars in state and Federal 
revenues. Simply put, transportation costs are subtracted from 
deliver"3 (selling) price to calculate wellhead price, the figure upon 
which profit and thus state and Federal taxation is based. If the 
transportation component of total price shrinks, as it undoubtedly would 
under the proposed CDS repayment plan, and selling price remains 
constant (a likely outcome since oil prices are determined by many 
forces, the least of which is actual cost), the wellhead component 
would, of course, increase, oil profits would clearly increase. It has 
been estimated that 28 cents of every transportation dollar saved will 
go to Alaska and 53 cents of that same dollar to the Federal "reasury.
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Alaska now claims to be spending between $650 and $700 million 
annual-y on transportation. If a 25 to 30 percent savings could be 
achieved through" CDS repayment (a fair conservative estimate), the 
state would experience an increase in revenues of between $50 and $100 
million a year while up to several hundred million additional dollars 
per annum would land in the Federal coffers due to windfall profit 
taxation. These estimates are conservative and approximate because 
it is impossible to know exactly how many vessels will elect the 
repayment option, the exact impact repayment will have on transportation 
rates, and the exact volume of oil that will pass through the Trans- 
Panama pipeline.

The value of this solution is that both the State of Alaska and 
the Federal Government would receive increased revenues; the U.S.-flag 
tanker fleet would become more efficient; and we would preserve a vital 
national resource — a strong U.S.-flag fleet, ready to serve in peace 
and in war.

V. Conclusion

Mr. Chairman, some call Alaskan oil exports a maritime issue. It 
is not; it is a national issue.

Mr. Chairman, some even ask me if I would drop my opposition to 
Alaskan oil exports if the oil were carried on U.S.-flag ships. Most 
emphatically, I would not, for we are talking about our nation's 
security.

We are talking also about foresight and plain common sense. This 
plan is shortsighted, and it defies common sense.

It is time to do away with these export proposals -- with the 
indefinite extension of existing restrictions on the export of Alaskan 
oil. It is time to encourage those who would invest millions in the 
most efficient U.S.-flag ships for this trade by removing Alaskan oil 
exports as a recurring threat every two years. And it is time to stop 
tempting those who place profit over patriotism.

Thank you, Mr. Chairman.
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Mr. Chairman and Members of the Subcommittee:

My name is Frank Drozak, and I am President of the AFL-CIO 

Maritime Trades Department, representing eight and a half 

million workers in forty-two affiliated trades who--at their 

February, 1983 Executive Board meeting—unanimously adopted a 

resolution in opposition to the export of Alaska oil. We 

appreciate this opportunity to testify in support of the 

teauthorization of the Export Administration Act, and in 

particular Section 7(d) which restricts the export of Alaska 

North Slope oil.

Let me briefly review the history of these restrictions so 

that this Subcommittee will appreciate their importance. When 

Congress enacted the Trans-Alaska Pipeline Act in 1973, to 

provide fcr construction of the oil pipeline, it forbade the 

export of Alaska oil traveling through that pipeline—unless it 

was approved by both the President and Congress.
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The Arab oil embargo in 1S73 and 1974 dramatically 

illustrated to the Federal Government the importance of 

providing domestic energy security for the United States. The 

reaction by our Government was to add to the Export 

Administration Act in 1977—and reaffirm in 1979—further 

restrictions on the export of Alaska oil transported through 

the Trans-AIaska pipeline. These restrictions still allow the 

export of Alaska oil/ but only if both the President and 

Congress determine that the export would be in the nation's 

best interest and would not diminish our national energy 

security. We strongly believe that these restrictions are the 

best way to insure that Alaska oil is not exported unless it is 

absolutely the right course for our nation. Current law leaves 

final determination jointly to the Congress and the President.

Arguments are now being advanced—as they were in 1977 and 

1979—that Alaska oil should be exported, and that the 

restrictions should either be relaxed or eliminated 

altogether. We believe that it would be a disastrous mistake 

to allow the export of Alaska oil. The export of ANS oil would 

mean substantial destruction of the U.S.-flag domestic tanker 

fleet, a major increase in maritime and related unemployment, a 

reduction in our national eneryy security, and a significant 

boost in the price that Americans would pay for oil.
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Under current la- , all Alaska oil is currently carried on 

U.S.-flag tankers. There are 80 tankers involved in the 

movement of Alaska oil—from Alaska down to the west Coast, 

through the Panama Canal and up to the Gulf and East Coasts. 

These 80 tankers represent 44 percent of our active domestic 

tanker fleet, and 65 percent of the total tonnage in our 

domestic Jones Act fleet.

Oil tankers ufi not only important to the transportation of 

domestic oil supplies, but are vital to the merchant marine's 

role in our national defense. This is clearly demonstrated by 

last year's conflict in the Falkland Islands. Three out of 

every four ships in the British fleet were private merchant 

ships manned by civilian crews. Of that tota." , nearly half 

were liquid-bulk tankers. These tankers--tog«.'ther with the 

other merchant ships--were essential to British success. This 

was made clear by Admiral John Fieldhouse, Commander-in-Chief 

of the British Fleet and Commander of the Falkland Islands Task 

Force. He said, "Without the ships taken up from the trade, 

the operation could not have been undertaken. . . ."

It is questionable whether the United States has a 

sufficient tanker capability to carry out a similar operation. 

Vice Admiral Kent J. carroll, Commander, Military Sealift 

Command, is in the best position to know the ability of our
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merchant fleet. In the wake of the Falkland crisis, we should 

listen carefully when he tells us about our sealitt shortage. 

In just this one area of tankers, he recently made the 

following observation:

"Finding enough of the right type of fuel to support 

an overseas deployment and finding enough of the right 

type of U.S.-flag tankers to transport it is the new 

headache for military planners.'

Under any export proposal, our domestic tanker fleet would 

be destroyed. Even if exports were carried on U.S.-flag 

vessels, this would only require six Very Large Crude Carriers 

(VLCC's). If this were to happen, estimates are that 35 to 40 

tankers--57 percent of the tonnage in the Alaska trade—would 

be laid-up. The addition of the other 35 to 40 unemployed 

tankers into an already overtonnaged domestic tanker trade 

would drive tanker rates down to lay-up rates.

The destruction of the Jones Act tanker fleet could cost 

the Federal Government billions of dollars Federal loan 

guarantees under the Title XI shipbuilding program for Alaska 

trade oil tankers total $859 million, and there are $1.1 

billion in loan guarantees on the rest of the domestic tanker 

fleet. These loans would become risks if Alaska oil is

20-617 0-83-71
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exported. There would be additional Federal costs such as 

unemployment insurance for the more than 20,000 workers that 

would be thrown out of work in shipping and related 

industries. There is also the lost income tax revenue from the 

businesses and employees that would be put out of work by 

Alaska oil exports.

Exporting Alaska oil would cost the American consumer over 

a billion dollars a year. For the past two years, domestic oil 

prices have been substantially lower than the average price of 

imported oil. This lower price has exerted downward pressure 

on overall energy prices in the United States. The export of 

Alaska oil, and its replacement by higher-priced imported oil, 

will remove this downward pressure and will result in overall 

higher oil prices. Estimates are that the increased cost to 

consumers will be at least $1.7 billion per year.

Supporters of Alaska oil exports have suggested that an oil 

•swap" be arranged. Under this proposal, Alaska oil would go 

to Japan, and Mexican oil destined for Japan would be re-routed 

to the United States. In the past, these same proponents 

suggested that the replacement oil could be imported from 

Iran. This new proposal is equally misguided. First of all, 

while Alaska oil exports could reach 800,000 barrels per day, 

Japan only imports 100,000 barrels a day of Mexican oil.
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Second, the United States already imports more than half of 

Mexico's oil exports, and Mexico is very hesitant about 

becoming too dependent on income from one nation through its 

oil exports. it is therefore unlikely that Mexico would 

increase its oil exports to the United States.

Third, and perhaps most importantly, U.S. refineries simply 

cannot handle any mora crude oil of the type produced in 

Mexico. The most likely replacement for Alaska oil in 

currently operating refineries is oil from Saudi Arabia. The 

Saudis currently export 1.4 million barrels per day to Japan. 

If their exports are partially displaced by Alaska oil, they 

i~o~ Id simply be re-routed to the United States.

So the export of Alaska oil will end up increasing our 

nation's dependence on OPEC imports. That result would be 

totally contrary to everything our national energy policy 

stands for. It contradicts our efforts to reduce our 

dependence by rapidly filling the Strategic Petroleum Reserve, 

an effort that we strongly support. It further contradicts 

every energy action taken by the Federal Government since the 

first Arab oil embargo in 1974.

Some supporters of Alaska oil exports have suggested that 

all of these results would be acceptable if the exports
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resulted in a better trade balance and better relations with 

Japan. The problem is that neither result would be achieved. 

While the export of Alaska oil would partially lower our trade 

deficit with Japan, it would do nothing to reduce Japan's 

substantial barriers to imports of American manufactured and 

agricultural goods. This essentially artificial reduction of 

the trade deficit would reduce the pressure on the Japanese to 

open up their markets. The United States would continue to be 

in the position of supplying the raw materials that other 

nations use to produce finished goods that are then subsidized 

to compete with our own products.

When all is said and done, the exporting of Alaska oil does 

not make sense, it does not make economic sense, since it will 

cost the Federal Government and the American consumer billions 

of dollars, and throw thousands of Americans out of work. It 

does not make sense for our energy security, since it will 

increase our foreign oil imports by up to 15 percent, with the 

oil lik-sly to come from OPEC sources. It does not make 

military sense, since it will result in the destruction of an 

important sector of cur military sealift capability. For these 

reasons, we strongly support the reauthorization of Section 

7(d) of the Export Administration Act.
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REAUTHORIZATION OF THE EXPORT ADMINISTRATION ACT

Mr. Chairman and Members of the Subcommittee:

The Maritime Institute for Research and Industrial Development 

appreciates the opportunity to present our views on the reauthorization 

of the Export Administration Act (PL 96-7?) and more specifically on 

subsection 7(d) which contains restrictions on the export of Alaskan 

North Slope crude oil. We urge tha Subcommittee to re-enact these 

restrictions before they expire.

The Maritime Institute is a non-profit corporation organized to 

promote and foster the growth and development of the United States 

merchant marine. Our membership includes approximately 100 companies 

operating United States-flag vessels in all aspects of our nation's 

foreign and domestic trade, including the transportation of Alaskan crude 

oil. Our Board of Directors includes executive officers of companies 

broadly representative of our waterborne international and interstate 

commerce, as well as the Presidents of key maritime labor unions and of 

the AFL-CIO Itself.

The Export Administration Act is a major tool in selectively curbing 

those exports which would otherwise cause harm and Injury to the United 

States. Although the value of exports to the economic well-being of the
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Unitec States Is well documented, Congress, through the Export 

Administration Act, recognized that there are circumstances when the 

potential benefits of a particular export are outweighed by the possible 

adverse consequences. The Act provides the authority to control exports 

when necessary, but also ensures that the controls are utilized only to 

achieve the purposes of the Act.

Section 7(d) of the Export Administration Act of 1979 governs the 

export of crude o11 transported through the Trans-Alaskan Pipeline System 

(TAPS). Under section 7(d) exports of Alaskan oil may be proposed by the 

President and approved pursuant to the Act, provided that certain 

findings are made. Specifically, an export cannot take place unless the 

President determines that the export: (1) will not diminish the total 

quantity or quality of oil refined, stored or legally committed to be 

transported or sold within the U.S.; (2) will result in lower crude 

acquisition costs to American refiners who In turn must pass on at least 

seventy-five percent of their cost savings in the wholesale and retail 

prices of their petroleum products; (3) will be made pursuant to a 

contract which may be terminated if U.S. crude oil supplies are 

"interrupted, threatened, or diminished"; and (4) 1s clearly necessary to 

protect the national Interest.

Once the President makes these determinations he is required to 

submit them to Congress. If Congress, by concurrent resolution adopted 

within 60 days of receipt of the President's findings, agrees that the 

proposed export is 1n the national Interest, the export can take place.
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In addition, Alaskan crude oil may be sent to Canada or Mexico in 

exchange for a like amount of Canadian or Mexican oil if it is to be 

refined and consumed therein and the exchange results in lower oil prices 

for American consumers. The existing law also does not restrict the 

export of Alaskan oil if an export is necessary to comply with certain 

international oil supply agreements, such as our supply agreement with 

Israel or our obligations under the International Energy Program of the 

International Energy Agency.

Restrictions on the export of Alaskan crude oil were first placed 

into law in 1973 with passage of the Trans-Alaskan Pipeline Authorization 

Act. The intent of Congress in passing this legislation was to ensure 

that distribution of Alaskan oil whose production was made possible by 

TAPS would be available primarily for domestic use. This policy was 

reaffirmed by Congress in 1977 and once again in 1979 when it 

overwhelmingly voted to include the present export restrictions in the 

Export Adminstration Act.

As mentioned earlier, section 7(d) of the 1979 amendments is not a 

prohibition on the export of Alaskan crude oil. Exports are permitted if 

they are determined by the President and by the Congress to be in the 

best interests of the nation and of the American consumer. Section 7(d) 

of the Act therefore provides a reasonable and sound standard for 

determining which exports of Alaskiin oil should be permitted to take 

place.
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The Administration, 1n Its recent statement on reauthorization of the 

Export Administration Act proposed total elimination of the current 

section 7(d). In Its opinion, other statutes adequately control the 

export of ANS crude oil. Assistant Secretary of Commerce Lionel Olmer in 

his testimony before this Subcommittee indicated that the restrictions of 

section 7(d) are not appropriate. We strongly disagree.

The principal "other" statute dealing with exports of ANS crude oil 

is the Mineral Lands Leasing Act of 1920 as amended by the Trans-Alaska 

Pipeline Authorization Act. Section 28(u) of this Act will allow exports 

only if the export does not diminish the quantity or quality of petroleum 

available to the U.S. and the export is in the national interest. 

However, it was subsequently determined by Congress 1n 1977 and again in 

1979 that the provisions of section 28(u) alone do not adequately protect 

the American public nor can they ensure that the national interest will 

truly be served. Congress then required, and in our opinion should again 

require, the additional protections, especially for the American 

consumer, that appear in section 7(d).

Under the provisions of the Mineral Lands Leasing Act an export of 

ANS crude could take place without any consideration of the cost impact 

to American petroleum refiners and American consumers. Lower priced 

Alaskan oil could be exported and replaced by higher priced oil. In 

contrast, existing section 7(d) would require a positive downward effect 

on oil prices within 3 months following the initiation of an export.
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In addition, under section 28(u) there would be no assurance that 

U.S. oil supplies would not be adversely effected. Section 28(u) 

requires only that the quantity or quality of oil available to the U.S. 

not be diminished. Existing 7(d) however, provides that the "quantity or 

quality of petroleum refined within, stored within, or legally committed 

to be transported to and sold within the United States" shall not be 

diminished. This language will ensure that this nation's domestic 

reserves of oil such as the Strategic Petroleum Reserve or the Naval 

Petroleum Reserve are not considered to be sources of replacement oil for 

ANS crude exports. Under 28(u) ANS crude exports could take place 

because these strategic stockpiles of oil could be considered "available" 

to the U.S. whether or not an smergency exists. Section 7(d) would thus 

protect against the depletion of domestic strategic reserves in order to 

allow export of ANS oil.

Another defect of section 28(u) is that it does not contain language, 

as does 7(d), requiring any export to be made pursuant to contracts that 

can be terminated if U.S. crude oil supplies are interrupted, threatened 

or diminished. Without this provision there is no guarantee that export 

contracts could be interrupted if U.S. crude oil supplies are 

threatened. Without it, we could find ourselves bound by contracts to 

supply other countries with our oi 1 even if our own exports of oil were 

interrupted.

The Maritime Institute believes that the Congressional approval 

requirement of section 7(d) is another essential element not contained in 

?8(u). By requiring a concurrent resolution of approval, maximum and
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final control over the disposition of ANS crude oil is vested in 

Congress. To protect the public interest adequately it is essential that 

both Houses of Congress act affirmatively on behalf of their 

constituents. The burden of proof should fall on those who advocate the 

export of Alaskan oil. The approval requirement will guarantee that all 

interests affected by oil exports will be heard. The variety of issues 

concerninj consumers, energy policy, national security, international 

trade and transportation would be fully aired and the national Interests 

weighed and determined by the Congress.

In light of the extensive ramifications that easing or eliminating 

restrictions on exporting Alaskan oil could have it is crucial that we 

retain the statutory provisions that will guarantee that a thorough study 

and review is conducted on any export proposal. The benefits of any 

export transaction must clearly outweigh the detriments.

The procedure set forth in section 7(d) assures that a sound decision 

will b» made with regard to the export of a vital national resource. As 

a national resource, Alaskan oil should be put to its most efficient and 

effective use for the benefit of the entire nation. We believe that the 

requirements of section 7(d) foster this objective.

Although the purpose of this statement 1s not to advocate or oppose 

exports ! would be remiss If I did not point out to the Subcommittee the 

potentially devastating impact of exporting Alssfciii oil on the U.S. 

maritime industry. If ANS oil 1s exported almost one-third of the 

U.S.-flag domestic tanker fleet would be but of work, .^timates are that
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as many as 50 tankers would be immediately 1 aid-up. Over 2,000 seafaring 

jobs would be lost along with several thousand shipyard and support 

jobs. In addition, the Federal government would have to pick up the tab 

on hundreds of mi'/lions of dollars of Federally insured loan guarantees 

on those laid up tankers.

The disposition of Alaskan crude oil is of great importance to all 

rtmericans: the existing language of section 7(d) reflects this 

importance. Section 7(d) of the Export Administration Act should be 

extended as presently written.
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STATEMENT OF HAROLD P. BERNSTEIN, CHAIRMAN 
NORTHVILLE INDUSTRIES CORP.

Northville Industries Corp. of Melville, New York is 
one of three owners of Petroterminal de Panama ("FTP"), the 
Panamanian company that owns the oil pipeline across the 
Isthmus of Panama. In this capacity, it has been Intimately 
concerned with the Alaskan oil export issue since the founding 
of FTP in 1976-77. We would like to take this opportune' ..y to 
inform the Congress about the investment we and our partners 
have made in the pipeline and associated terminals, the strate 
gic and economic benefits which that pipeline provides to the 
United States, and the policy considerations involved more 
generally in the Alaskan oil export issue. In brief, our 
conclusion is that the national interest would best be served 
by a continuation of the current restrictions on the export of 
Alaskan oil. Any softening of those restrictioi.s would (1) 
jeopardize substantial investments made not only by Northville 
but also by the U.S. maritime industry, the U.S. oil industry 
and the U.S. banking industry in reliance upon the government's 
long-standing policy in this area, (2) undermine profoundly 
this nation's energy security, and (3) have a negative impact 
on American consumers and American foreign policy.

In the subparagraphs that follow, we first discuss 
the pipeline and its history and then review a number of 
critical points that bear on the Alaskan oil export issue.

The Pipeline. PTP, the owner of the pipeline, is 
owned 40 percent by the government of Panama, 39 percent by 
Northville Terminal Corp., a wholly-owned subsidiary of 
Northville Industries Corp., and 21 percent by CBI Industries, 
another U.S. corporation. Northville Terminal Corp. is the 
manager. The pipeline has a maximum design capacity of 880,000 
barrels per day. It commenced operations in October of 1982, 
and its monthly operating history since then is summarized in 
the following table:



Average Daily Volume 
____(Barrels)______
October — 350,000 
November — 570,000 
December — 630,000 
January — 600,000 
February — 640,000 
March — 720,000

The bulk of this oil is being transported pursuant 
to term contracts between FTP and Sohio, Exxon, Arco and 
Mobil. PTP's approximate gross revenue for pipeline shipment 
is SO.95 a barrel, thus reserving for the producers, shippers 
or consumers of the oil half the savings achieved by avoiding 
the longer, slower Canal route. Once outstanding indebted 
ness has been paid off (which is expected to occur within 
three years), the Government of Panama will receive in excess 
of S100 million a year from its ownership interest, taxes and 
royalties.

The actual cost of the pipeline and related facili 
ties is still a subject of some dispute. The approximate 
figure, including interest, is $400 million.

The project was undertaken, and financed, in reli 
ance upon the United States Government's long-standing deci 
sion to restrict the export of Alaskan oil. (Indeeo, the 
export of any U.S. crude oil, this country's most precious 
strategic resource, has been restricted since well before 
the construction of the Alaska Pipeline.) First articulated 
ten years ago in the TransAlaska Pipeline Act, that decision 
to restrict Alaska oil exports in particular has time and 
again been strengthened and reaffirmed. In 1976, the Ford 
Administration ruled out the export of Alaskan oil. In 1977, 
Congress tightened the restrictions on exports, and two years 
later Congress further stiffened those restrictions. Finally, 
in 1981, the Reagan Administration decided not to advocate 
the export of AJaskan oil.
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Each time United States policy in this area was 
reaffirmed, the government assured American industry and con 
sumers that it was committed to reserving oil from the North 
Slope of Alaska for domestic use. By relying upon those 
assurances, Northville and its partners were able to develop 
a safe, speedy, economical way cf meeting an important 
transportation need. If the government now abruptly changes 
directions and permits the export of Alaskan oil, it will 
bankrupt this venture as well as the similar ventures of 
others who have invested in transportation, storage and 
refinery infrastructure in reliance upon the solemn pro 
nouncements of prior Congresses and Administrations. This 
would be grossly unfair to the companies whose investments 
would be lost. Moreover, it could be more broadly counter 
productive as well by suggesting to many businesses that they 
should be hesitant to act upon seemingly consistent policy 
guarantees, and that they should ignore business opportunities 
and shun investment projects in the Caribbean Basin out of a 
fear that today's firm government policy will be tomorrow's 
lesson in history. The U.S. Government owes its citizens a 
greater degree of consistency.

Lost Infrastructure. A reversal of present policy 
would not only put enormous economic pressure on businesses 
that have invested in facilities to expedite the transporta 
tion of Alaskan oil, but also lead to the disuse and ultimate 
dismantling of the actual facilities themselves. The result 
would be to permit the atrophy of an infrastructure capable of 
transporting a precious resource to locations where it is 
needed in this country. As that infrastructure crumbled, so 
would one key element of our national security; for, if there 
came a time when it was necessary to use Alaskan oil for 
domestic purposes, we would no longer possess the tankers and 
terminal facilities necessary -O move that oil and the pipeline 
that makes its transportation across Panama economical and
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clauses would have significant practical and diplomatic costs, 
and those costs would be greatest precisely when our need for 
our own resources was most urgent. Moreover, as noted above, 
even were we able successfully to run the diplomatic gauntlet 
of termination, the transportation infrastructure necessary to 
resume efficient and safe utilization of Alaskan oil in this 
country would no longer exist.

Finally, replacing Alaskan oil with foreign oil of 
the same quality is likely to involve increased costs and a 
lessening of the downward pressure on imported oil prices 
now created by the assured availability of Alaskan oil. The 
lower cost of crude oil in America today, with its consequen 
tial benefits for our rate of inflation, is clearly related 
to this country's increasing energy self-sufficiency.

In short, those who favor the export of Alaskan oil 
are asking you not to make a short-term contribution to the 
functioning of the world market, but to forsake irretrievably 
an important U.S. bulwark against the obvious imperfections in 
that market.

Maritime Considerations. You have already heard 
from the maritime industry of the impact the export of 
Alaskan oil would have upon the Jones Act tanker fleet. This 
is not the place to reiterate those arguments. We would 
simply like to emphasize that a significant portion of the 
transportation cost savings that would flow from the export 
of Alaskan oil would come not from an inherently more effi 
cient distribution network, but rather from a shift in 
business from the Jones Act fleet to foreign tankers. Such 
a rthi.-t would undermine Congress 1 long-standing decision, 
embodied in the Jones Act, to ensure that this nation main 
tains a robust maritime industry capable of meering our 
military and nonmilitary needs. Accordingly, while propo 
nents of the export of Alaskan oil tend to pose the issue in



1127

efficient. Ir. short, permitting the export of Alaskan oil 
would diminish irrevocably this nation's ability to rely upon 
its own energy resources.

Dependence on Foreign Oil. At the core of the cur 
rent restrictions on the export of Alaskan oil lies a profound 
concern for America's energy security. It is no answer to 
that concern to argue that we are participants in a world oil 
market and to point out that the theoretical niceties of the 
laws of supply and demand should determine our access to 
vital oil resources in the years to come. In oil, those 
supposed laws have failed all too often, particularly in 
times of short supply, destination restrictions are placed 
on tankers for reasons wholly inconsistent with a free oil 
market. The whole energy security problem flows from the 
fact that the world oil market, though well supplied at pre 
sent, is inherently unstable and can at any time be plunged 
into chaos by political unrest in the Middle East. You 
cannot, in consequence, determine the best use of Alaskan oil 
by assuming a perpetually perfect world market. Rather, the 
debate must focus on the market's imperfections, its fragil 
ity, and the resulting threat that this country faces.

If significant quantities of Alaskan North Slope 
oil are exported, America's dependence on other sources of 
supply — particularly the Persian Gulf — will be increased. 
This can have only one result: It will make this nation, its 
economy and its Mideast foreign policy more vulnerable to 
supply disruptions, whether caused by logistical foul-ups, 
political instability, or direct political pressure directed 
against us and our allies. Arguments based upon economic 
theory cannot respond to these concerns for the simple reason 
that they are not economic but geopolitical. Nor is it an 
answer to say that this country can retain the security pro 
vided by our Alaskan North Slope resources by making export 
contracts readily terminable. Exercising such termination
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terms of global transportation efficiencies, what they are 
really doing is asking you to reconsider existing maritime 
policy. Not surprisingly, they have not been able to come up 
with persuasive reasons for doing so.

Incentives for Production. Several who testified 
before your committee urged that the export of Alaskan oil 
would be desirable because it would create incentives for 
increased production in Alaska. These contentions are 
significantly overstated. In the first place, precisely those 
same proponents point out that the bulk of the transportation 
savings will accrue not to oil producers but to the United 
States Government and, to a lesser extent, the Alaskan 
Government in the form of increased taxes. In fact, the 
actual increased revenue to producers would be quite small, 
and there is no reason to suppose that such modest increases 
would provide a significant incentive for additional produc 
tion. On the contrary, if increased production was not 
taking place a few years ago, when the price of oil was 
considerably higher, the export of Alaskan oil is unlikely 
to cause it to take place now.

Moreover, the major impact of increased production 
in Alaska should be to increase this nation's energy indepen 
dence — to shore up the bulwark against market imperfections 
and international pressure described above. If increased 
Alaskan production is obtained only by exporting that oil, then 
it will not have this effect at all. In times of abundant 
supply, that increased production will simply increase global 
abundance; but in times of short supply exporting that increase 
will be a clear detriment to this country. To increase our 
production merely to export it will surely be viewed by the 
U.S. public as logically inconsistent with any further public 
support for filling the Strategic Petroleum Reserve, for 
developing our coal and alternative energy resources, for a 
military capacity to protect Persian Gulf oil and for promot 
ing voluntary energy conservation.

20-617 0-83-72
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Foreign Policy Implications. Proponents of a 
relaxation of the current restrictions on export have argued 
that such a relaxation would provide the United States with 
certain advantages in its negotiations with Japan over a 
variety of international trade and foreign policy issues. 
We find this position puzzling and in certain respects 
internally inconsistent. First, Japan's interest in Alaskan 
oil is presumably precisely the same as the interest of any 
developed country in a given oij. resource — namely, the desire 
for a safe, secure and politically shockproof source of supply. 
Japan wants, in other words, exactly what proponents of the 
export of Alaskan oil assert there is no reason for the 
United States to want. This simply does not make sense. 
Either such proponents are correct in their assertion that 
the export of Alaskan oil would not deprive the United States 
of any significant amount of energy security — in which case 
it is far from clear why the Japanese should be particularly 
interested in securing Alaskan oil for themselves; or such 
proponents are, as we submit, incorrect — in which case, 
while the Japanese may have a strong desire for Alaskan oil, 
that desire cannot be met by the United States without signi 
ficant costs to us. It is difficult to argue that Alaskan 
oil is a potentially important bargaining chip in negotia 
tions with Japan while at the same time maintaining that it 
is of trivial importance to the United States.

Second, because the export of a significant amount 
of Alaskan oil to Japan would have the effect of bringing our 
overall balance of trade figures with Japan into something 
closer to balance, that mathematical change could in fact 
make it more difficult for us to object to the imbalance in 
manufactured and agricultural products which is at the core 
of our trade problems with Japan. We certainly agree that 
tough negotiations with Japan are necessary in order to open 
up Japanese markets to American manufacturing and technology. 
We do not, however, see why exporting our crude oil to Japan 
would advance this goal.
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Third, the foreign policy arguments in favor of 
export systematically ignore the impact on the government 
of Panama of a significant relaxation of export restrictions. 
Panama is an important ally in an unstable region. The canal 
is a resource vital to our security. If Alaskan oil is no 
longer shipped across the Isthmus of Panama, the Panamanian 
Government will lost projected revenues in excess of $100 
million a year. This could have a diplomatically and eco 
nomically destabilizing effect, as that Government has recently 
stated. Surely the need to avoid destabilization of a peaceful 
and vital democracy in Central America and to preserve a secure 
environment for the Panama Canal outweighs today any marginal 
foreign policy advantages cited in favor of export.

Section 7(d) in Perspective. When Congress decided 
to authorize the Trans-Alaska pipeline in 1973, and in the 
process to turn the Alaskan North Slope oil resource into a 
viable commercial enterprise, its goal was not simply to 
increase the world's supply of oil, but rather to realize 
tangible and profound benefits for the American people by 
guaranteeing them a secure and stable source of oil — a 
source insulated from the vagaries of Mid-East policies, the 
logistics of transporting oil throughout the world, and the 
diplomatic considerations that invariably impact international 
negotiations regarding oil.

In the years that followed, this policy was honed 
and refined. It is now embodied in section 7(d) of the 
Export Administration Act, which reflects Congress' decision 
that Alaskan oil should not be exported unless such exports 
are in the national interest, will not diminish the total 
quantity or quality of crude available to the United States, 
will result in lower acquisition costs to refiners, will 
result in at least 75 percent of the cost savings being 
passed on to consumers, and will be made pursuant to con 
tracts which may be terminated if United States crude 
supplies are interrupted, threatened or diminished.
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Section 7(d), in short, contains a carefully 
thought out, long-standing and entirely rational set of 
criteria for determining when it is in the national interest 
to export Alaskan oil.

The Congress is now being asked to set aside those 
criteria and abandon the policy which underlies them. What 
this means is that you are being asked to authorize the 
export of Alaskan oil in situations when it will not be in 
the public interest as now defined by Congress. This is a 
point which tends to be obscured in debate over this issue. 
Proponents of the export of Alaskan oil tend to cloak their 
entreaties in a somewhat beguiling garb by arguing that the 
export of Alaskan oil will promote the public interest. What 
they are really saying, however, is that Congress's public 
interest standard — the one you have enacted into law — 
cannot be satisfied on the present state of the facts but 
that they want to export Alaskan oil anyway. You are being 
asked, in short, not to lift a "ban," but rather to define 
the public interest differently, to abandon the criteria 
which you have enacted and which the American people have 
accepted for many years.

This, we submit, would be a mistake.
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STATEMENT OF 
THE ASSOCIATION OF TATA PROCESSING SERVICE ORGANIZATIONS

ON 
AMENDMENTS TO THE EXPORT ADMINISTRATION ACT OF 1979

AOAPSO is the trade association of this nation's computer services industry. Its 
600 members provide software packages and custom programming for all types of 
computers, timesharing and other remote processing services, batch processing services, 
and integrated computer hardware and software systems.

Annual revenues for the computer services Industry surpassed $25 billion in 1981, 
and will reach $50 billion by 1986. In 1981, $2.9 billion or 12% of revenues came from 
international transactions. These exports translate into jobs in the U. S., and an 
improvement in the U. S. balance of payments.

Unlike many other types of high technology offerings, computer services are 
provided with very little lead time and after very little negotiation. Customers 
expect - and will receive from any number of sources - immediate service upon demand. 
Thus, each increase in the severity of the unilateral controls on U. S. computer services 
exports, and the attending delays, will drive a proportionate number of customers to 
foreign suppliers without measurably improving U. S. national security.

ADAPSO stn ngly supports the goal of protecting U. S. national security. This 
goal can arid should be achieved without harming the ability of U. S. firms to engage in 
business transactions with our allies. Further, U. S. firms ought not be restrained in 
markets where their foreign competitors are permitted to sell without restriction.

This paper discusses a number of changes that should be made to the Export 
Administration Act of 1979 (EAA) and the way the Act is administered. It bears 
emphasizing, however, that the current export administration system is basically sound 
and does not require major revision.

Protection of U. S. national security requires that exports of certain goods and 
technologies be closely controlled. A validated license should not be required unless 
(1) the item to be exported would make a direct and significant contribution to the 
military capability of an adversary of the United States, and (2) the consignee is located 
in a country which is a potential adversary of the U. S., or which is unable or unwilling to 
control reexport of the item to a potential adversary. Other items of lesser military 
significance may, if necessary, be subject to the requirements for a general license. The 
following paragraphs amplify these points:

Scope of Controls. The list of items subject to validated license 
requirements should be purged of items that would make no significant contribution 
to an adversary's military capabilities. The existing overbroad list has had an 
unfortunate impact on U. S. balance of payments and has
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spread enforcement resources too thin, with no corresponding benefit to 
U. S. national security. The militarily critical technologies lift developed by the 
Department of Defense has not been released to the public, but is apparently so 
broad that it would substantially compound current problems. The trend toward 
controlling items without regard to their lack of military usefulness, and without 
regard to the effect on the competitiveness of U. S. companies in international 
markets, should be reversed.

Foreign Availability. The U. S. should not cortrol exports of items 
available on an unrestricted basis in significant quantity and comparable quality 
from foreign sources. There should be recognition that many high technology items 
are in abundant supply from foreign sources. Section 4(c) of the EAA embodies 
Congressional recognition of the futility of unilateral export controls on thosp 
items, but the Departments of Comnr.eree and Defense have never fully 
implemented that section.

Whera militarily significant goods or technologies are available to 
controlled destinations from foreign sources, the U. S. government should initiate 
negotiations with the appropriate foreign government or governments to eliminate 
that availability. While those negotiations proceed, U. S. firms should continue to 
compete for this business. Any other course of action merely increases the profits 
earned by foreign companies, making it more difficult for foreign governments to 
justify cutting off that trade. U. S. competition may, in some instances, be 
America's strongest weapon in the negotiations.

To assist in both negotiations and licensing decisions, the Department of 
Commerce must improve ita ability to assess foreign availability. The Commerce 
Department has to date refused to accept overwhelming evidence of foreign 
availability without verification, but does not have the resources to verify 
applicants' claims. Proposals that would shift the burden of proof on foreign 
availability to the Department of Commerce should be adopted. Unless Commerce 
has convincing eviden.ee to the contrary, it should accept an applicant's 
certification that an item is available from foreign sources.

CpCom. Countries belonging to the Coordinating Committee (CoCom) are reliable 
allies that can be trusted to abide by their international obligations. To the 
greatest extent possible, the United States hould rely on CoCom arrangements 
rather than burdensome licensing procedures to prevent militarily significant items 
from reaching potential adversaries. Where necessary, the CoCom arrangements 
should be strengthened through negotiation. The lack of controls on U. S. exports 
to Canada provides a model or a goal for these negotiations.

The follow ing act ions would contribute toward this goal:

(1) Remove validated license requirements for exports 
(to CoCom and all other destinations) of items that 
are not militarily significant, or that are available 
from foreign sources. As discussed ajove, controls 
on these items harm U. S. economic security without 
improving its military security.
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(2) Initiate negotiations to strengthen the export control
arrangements with CoCom and raise them to treaty status. 
The existing informal arrangement has served relatively 
well, but would benefit from the formality Mwt treaty 
status would afford.

(3) Once the strengthened arrangements are in place, remove 
individual validated license requirements for exports 
to CoCom countries, regardless of foreign availability. 
Once again, these countries are allies of the United 
States, and they abide by CoCom export controls for the 
same purposes as the United States. CoCom countries have 
every incentive to enforce the nonreexport certifications 
their domestic companies have given U. S. exporters.

(4) No controls at all should be plf: ad on items
specifically covered by CoCom multilateral controls. 
CoCom countries can and should be trusted to abide by 
their international obligations.

(5) To the extent militarily significant technology
can currently be acquired from CoCom countries 
by adversaries of the U. S., CoCom controls should be 
negotiated or strengthened. This course represents 
a much less harmful resolution to the problem than 
reliance on burdensome export licensing procedures which 
inhibit the competitiveness of U. S. exporters.

Pro-Western Countries. The U. S. government should attempt to negotiate 
bilateral export control agreements with stable pro-Western non-CoCom countries 
as similar as possible to CoCom agreements. Such negotiations would recognize 
that CoCom does not include all countries friendly to the interests of the United 
States. Where negotiations with a particular country are successful, no validated 
licenses sliould be required for exports to that country.

ADAPSO opposes as unncessary proposals to establish an Office of Strategic 
Trade, as well as proposals to transfer primary export administration responsibility to the 
Department of Defense. The problems said to justify these proposals - that export 
administration responsibilities are too widely diffused and that Department of Com Tierce 
employees have insufficient training and resources to carry out their responsibilities - 
would be better remedied by giving the necessary authority and devoting the necessary 
resources to the Department of Commerce. In addition to erecting unacceptable 
uncertainty among exporters and their foreign customers, shifting responsibility away 
from the Department of Commerce would in the near term weaken U. S. national 
security because the new office would require substantial start-up time to become 
effective.

With respect to imposition of controls, the public should be given an opportunity 
to comment before additional export controls are imposed. Export controls can have a 
dramatic effect on the interests of U. S. companies. Technical Advisory Committees 
provide SOT • information, but cannot represent the full spectrum of interested parties. 
The Departments of Commerce and Defense should be required to publish a notice of
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proposed rulemaking in the Federal Register before imposing new requirements, and to 
accept public comment in response to the notice as are other agencies promulgating new 
regulations.

In summary, ADAPSO supports the goal of improving U. S. national security. To 
the extent this goal is achieved by negotiating agreements with other non-Communist 
countries rather than by relying on burdensome export controls, the 'J. S. balance of 
payments will improve and jobs will be created at home.

Please let us know if we can meet with you or your staff to discuss these matters 
further.

Sincerely,

David A. Wormser 
Assistant General Counsel

DAW/epb 

Enclosure

cc: Committee on Banking, Housing, 
and Urban Affairs

1300 NOKTN SEVEHTUHTH STUH AMJNGTOW, VRG1NIA MS09 (703)919-3095
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NATIONAL FOREIGN TRADE COUNCIL, INC.
1OO EAST <42Nl> STRERT. NEW YORK, N.V. IO017 (212) 8A7-S63O

STATEMENT
BY THE NATIONAL FOREIGN TRADE COUNCIL 

FOR THE RECORD OF HEAXINGS
BEFORE THE

COMMITTEE ON BANKING, HOUSING AND URBAN AFFAIRS OF THE UNITED STATES SENATE
ON THE AMENDMENTS TO THE EXPORT ADMINISTRATION ACT OF 1979

MARCH 2, MARCH 16 AND APRIL, 14, 1983.

Mr. Chairman:

The National Foreign Trade Council is an association of over 600 
companies engaged in international trade and investment. Our membership 
represents more than half of U.S. exports of manufactured goods and 
services. I am plet-s^d to present the recommendations of the Council 
on amendment of the Export Administration Act of 1979, with particular 
emphasis on the foreign policy controls provisions of the Act.

In this connection reference will be made both to S. 397, "Export 
Administration Act Amendments of 1983" and to the Administration's 
proposal "To Amend and Reauthorize the Export Administration Act of 1979.

While the Export Administration Act recites that exports strengthen 
the U.S. economy, the Act is essentially a mechanism for restricting 
exports- for the purpose, among others, of furthering the foreign policy 
objectives of the United States.

Exports ate even more important to our economy now than they were 
when the Act was passed in 1979; about one out of five jobs in manufac 
turing industries are export-related, and approximately one out of every 
three acres of U.S. farmland produces for export. Services are also a 
significant and growing factor in the nation's export trade.

The present state of the United States economy is not healthy, 
due in part to a decline in U.S. exports as a percentage of the world's 
exports. The Commerce Department has just estimated a record $42.7 
billion U.S. trade deficit for 1982 (on a C.I.F. basis) and predicted 
an increase to 560 billion or more in 1983.

Although many factors have contributed to that decline, it is 
fair to say that export controls instituted for foreign policy pur 
poses have had an increasingly adverse effect on the volume of U.S.-, 
exports, with concomitant detrimental effects on jobs and trade bal 
ances .
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The adverse effects of export controls and embargos begin wi th 
lost sales and cancelled contracts amounting to mill ions, and in some 
cases billions of dollars. And the termination of particular sales 
transact ions is only the most vi s ible cost to on** economy.

Many contracts between American companies and foreign buyers 
contain lone/-term arrangements for the supply of spare parts, ma i n- 
tenance services and transfers of technology. Repeat orders are an 
other source of future revenues. All these potential exports are also 
lost when sanctions are imposed.

In add.it:ion, export controls operate to curtail the many services 
connected with prohibited transactions—insurance, bank, credit, tran: - 
portation , commun ications, among others.

Still another cost of export controls has been tnat the United 
States is increasingly viewed as an unrcliable supplier. Foreign cus 
tomers are increasingly concerned that the U.S. Government will bar 
performance of contracts by U.S. suppliers. Entire markets may thereby 
be permanently eroded, with grave consequences for overall export per 
formance and domestic employment. The pi pel i tie sanctions in particular 
have created doubts abroad on the reliability of supplies from U.S. 
sources.

The burden on our economy stands in sharp contrast to the results 
achieved. In our view, few sanctions have succeeded in bringing about 
a discernible change in the behavior of the country against which they 
were imposed. The benefits of such sanctions to the United States are 
especially dubious when they are imposed merely to signal moral oppro 
brium. Indeed, even the asserted foreign policy gains have been coun 
terbalanced by foreign policy losses--sanctions have generated severe 
and well-publicized tensions in our foreign relations. In summary, 
we now recognize that foreign policy controls have very significant 
long-range adverse effects on the U.S. economy and our relations with 
our allies, which are not proportionate to benefits. There is an ur 
gent need to revise the Act to promote a better balanee between foreign 
policy concerns on the one hand and the necessity to maintain a strong 
economy on the other.

Ws recommend:

1) A strengthened system of consul tat ion with private 
enterprise, Ccngress and allied nations.

2) Foreign avaj.lability should be given significantly 
greater weight in decisions on applicat ion of export controls.

3) The eccnoinic impact of proposed sanctions should be 
thoroughly evaluated before dec is ions on controls are made. Economic 
impact analysis of past sanctions should also be mandated.

4) The extraterritorial reach of the Act should be lim-

5) The principle of sanctity of contracts in internation 
al transactions should be honored.
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Each of these recommendations is discussed below.

(1) CONSULTATION

We welcome the proposal included in S. 39V in the section on "Ad 
visory Committees" that "In carrying out the provisions of this Act, 
the Secretary shall consult on a continuing basis with the advisory com 
mittees established under section 135 of the Trade Act of 1974."

Our own recommendation is that the Act should strengthen procedures 
to assure increased breadth and depth of consultation—with the Congress, 
with business, with the public and with our allies, before decisions are 
reached to impose economic sanctions.

First, we propose the creation of a strengthened government-industry 
consultative mechanism. Although the Act already calls for consultations 
with industry, to the best of our knowledge our government has not ad 
equately fulfilled this congressional mandate. Consultation has frequent 
ly been hasty and perfunctory. Inadequate time has been given for indus 
try to provide foreign availability and economic ir-.pact data.

We recommend the creation of an industry advisory committee in the 
ISAC framework to consult with government on the use of trade sanctions.

The advisory committee should be made up of senior representatives 
of the international business community. The Act should provide that 
the committee must be consulted prior to the proposed imposition of con 
trols, and at least quarterly on policy formulation. A primary function 
of the committee would be to help our government assess the economic 
impact of proposed controls.

Second, prior to the actual imposition of controls, the President 
should be required to publish a notice of his intention to impose such 
controls in the Federal Register and solicit public comment, and the 
Commerce Department should be required to hold public hearings on the 
proposed controls.

Third, the President should be required to submit to Congress a 
report setting forth specific findings with respect to each of the cri 
teria contained in Section 6(b) of the Act (i.e., consultation with busi 
ness, consultation with foreign governments, foreign availability and 
cost-benefit analysis), and demonstrating that each of these criteria 
has been met. In this connection we concur in the amendments proposed 
in S. 397 to strengthen the criteria regarding foreign policy controls 
to require that the criteria of section 6(b) be met, not merely "con 
sidered." Should such a report not be submitted within 45 days from the 
date of imposition of the controls, the controls should automatically 
expire.

And fourth, all existing export controls imposed for foreign pol 
icy purposes should also automatically expire in six months, an-l all 
controls imposed after the renewal by this Congress of the Export Admin 
istration Act becomes effective should likewise expire in six months.
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(2) FOREIGN AVAILABILITY

Most economic sanctions fail because they do not in reality deny 
the target country qoods or technology available elsewhere in a highly 
competitive international trading economy. The Act states that when im- 
posi ng controls, the President should consider foreign availability. In 
our opinion, the Commerce Department does not have in its files sufficient 
data on which to make informed judgments as to whether many products and 
technology are or are not available from other sources. Even when ad 
equate information is available, it appears to be given little weight. 
It is reasonable to assume that had the United States Government pos 
sessed all the relevant foreign availability information and assessed 
it rea]istically, many sanctions would never have been imposed.

If Congress mandates the consultative process which we have rec 
ommended, and the issuance by the President of a report on how the stat 
utory criterion of foreign availability has been met, more information 
on foreign availability will result, and more importance wil1 be attached 
to such information.

Foreign availabi li ty should be used as an absolute, not weighted cr.i- 
terror. so that controls may only be imposed when there is no foreign 
availability.

ECONOMIC IMPACT STUDIE;

In assessing the domestic economic impact of past and proposed sanc 
tions, services mast be included.

(4) EXTRATERRITORIALITY

The Act authorizes the President to prohibit or curtail the export 
of any goods or technology "subject to the jurisdiction of the United 
States." The United States has taken a broad view of its jurisdiction 
under the Act, and the result has frequently been viewed by our allies 
as interfering with their sovereignty and foreign policies. When the 
United States seeks to replace cooperation among nations with the much 
less effective assertion of extraterritorial jurisdiction over foreign 
business conduct, controversy is inevitable.

The most recent controversy occurred in June, 1982, when the Commerce 
Department issued regulations under the Act prohibiting the sale of cer 
tain oil and gas-related equipment to the Soviet Union by foreign firms 
owned or controlled by U.S. companies regardless of any connection with 
U.S.-origin prod *cts or technology. The order also applied to licensees 
of U.S. technology although some of these licensees were neither owned 
nor controlled by U.S. firms.
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Our allies regarded this action as an unprecedented and unjusti 
fied extension of extraterritorial jurisdiction by the United States. 
The European Communities characterized the regulations as "an unaccept 
able interference in the ffairs of the European Communities" and a vio 
lation of international law. Several governments invoked measures to 
compel U.S. foreign subsidiaries to honor existing agreements. The Dis 
trict Court of the Hague held that, under international law, the United 
States could not regulate such contracts. Thus the attempted extension 
of United States laws through the exercise of extraterritorial jurisdic 
tion is often self-defeating. In the case of the pipeline sanctions, 
for example, instead of influencing the Soviet Union with respect to its 
action in Poland, the controls divided the United States from its allies.

As a matter of international law, where the conduct of a foreign 
entity takes place entirely in a foreign country and is consistent with 
the law and policy of that country, the unilateral exercise of extrater 
ritorial jurisdiction by the United States to prohibit directly such con 
duct for foreign policy reasons raises serious questions. The mere fact 
of U.S. ownership of such fcreign-organized companies is not sufficient 
to permit the direct exercise by the United States of jurisdiction over 
the foreign conduct.

Even when the exercise of foreign policy controls by the United 
States does not involve extraterritorial jurisdiction—for example, a 
Commerce Department denial order prohibiting a U.S. company from shipping 
particular products to its foreign subsidiary, international law and 
principles of comity require that consideration should be given to the 
law and policy of the state of nationality or incorporation of such for- 
e ign subsidiary.

Accordingly, we recommend that the foreign policy controls provi 
sions of the Act be amended to provide:

(1) That no order shall be directly imposed on companies 
incorporated under the laws of a foreign country, nor to foreign licen 
sees of U.S. technology;

(2) When applying sanctions which have an effect on persons 
or companies located outside the United States (such as an order prohib 
iting a U.S. company from transmitting technology to a foreign subsidiary), 
consideration must be given to the law and policy of the foreign state in 
volved; and when a conflict of law or policy appears between our govern 
ment and such foreign state, the United States should consult with the 
foreign government affected prior to the imposition of sanctions. The 
consultation should give due weight to the interests of the foreign state.

5) SANCTITY OF CONTRACTS

Section 15 of S. 397, "Export Administration Act Amendment of 1983", 
provides for sanctity of existing contracts already in force at the time 
of the imposition of foreign policy controls. The Administration's bill 
would only protect existing saleb contracts, the terms of which require 
a delivery within 270 days from the imposition of controls. We agree 
with the recommendations of the Export Administration Subcommittee of 
the President* s Export Counci1 that: "The sanctity of contracts is the 
main criterion whereby customers judge the reliability of suppliers. Dis-
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rupting a valid contract places enormous economic penalties on the af 
fected firm." Contracts for the export of capital goods and turnkey 
projects often run for years. The 270 day limitation proposed by the 
Administration ij? inadequate; a provision should be added to the Act 
which would exempt existing contracts from foreign policy controls.

The Administration's bill proposes also that the President may pro 
hibit performance of existing export contracts even within the 270 day peri 
od if allowing such exports would prove detrimental to the overr id ing 
national interest of the U.S. This provision makes the President's 
discretionary power even stronger than under the law Congress enacted 
last year: U.S. agricultural exporters are assured sanctity of contract 
for 270 days, except in case of war or "nationa 1 emergency."

It is our recommendat ion that the princ iple of "sanctity of contracts" 
in international transactions should be preserved without limitations ex 
cept in times of declared national emergencies and war.

This proposed amendment would extend still further the scope of 
foreign policy controls, prohibiting additional transactions not present 
ly covered by th? Act, and would create additional uncertainties for 
U.S. importers. A prohibition of imports may also be in conflict with 
existing rules of the General Agreement on Trade and Tar i ffs.

Control of imports is also proposed by the Administration, which 
seeks to expand the President's authority to penalize companies violat 
ing U.S. export controls by restricting the importation of their goods 
and technology into the U.5i. We oppose this proposal because it further 
extends the extraterritorial reach of the Act.

Moreover a time when the Administration is trying to win the coop 
eration of ou-" allies in establishing policies on joint economic sanc 
tions, this provision if enacted would have profound disruptive effects. 
Our allies have stated already that this extraterritorial jurisdiction 
is in conflict with international law. The E.G. has asked the U.S. to 
reconsider this provision. The British Trade Minister referred to this 
proposal as the "worst feature" of the proposed legislation. We are also 
opposed to this amendment on the ground that the Pres ident already has 
broad punitive powers to enforce sanctions.

finally, we recommend that all enforcement orders issued by the 
Commerce Department for violat ions of foreign policy controls, includ 
ing temporary denials of export privileges, be immediately reviewable 
by a Federal District Court so that the Commerce Depa -tmcnt cannot im 
pose sanctions without the persons affected being giv..?n an opportunity 
to seek a Lourt decision on issues such as whether the sanctions exceed 
the President's authority under the Act, or violate international law.

In conclusion, we believe that changes in the Export Administration 
Act which produce an improved system of consultation, more1 exhaustive 
studj.es of economic impact, and greater emphasis on sanctity of contract 
and respect for the principles of Internationa] law and the foreign pol 
icy objectives of our allies, will lead to a wiser and more restrained 
use of foreign policy controls.

It is requested that this statement ne included in the record of 
the hearings held by the Commi tte-r.

Richard W. Robert s 
Pres ident

RWR/1j
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Aerospace Industries Association of America, Inc.

STATEMENT OF
AEROSPACE INDUSTRIES ASSOCIATION OF AMERICA, INC. 

CONCERNING THE REAUTHORIZATION OF THE EXPORT ADMINISTRATION ACT
SUBMITTED TO

SUBCOMMITTEE ON INTERNATIONAL FINANCE AND MONETARY POLICY 
COMMITTEE ON BANKING, HOUSING AND URBAN AFFAIRS 

UNITED STATES SENATE

April 26, 1983

The Aerospace Industries Association of America, Inc. (AIA), the trade 

association representing the nation's major manufacturers of cownercial, mili 

tary, and business aircraft, spacecraft, aircraft engines, helicopters and 

related components and equipment, appreciates the opportunity to express its 

views on the reauthorization of the Export Administration Act.

In the last decade, U. S. sales of aerospace products have increased 

dramatically. From slightly under $4 billion in 1973, tne industry's contri 

bution to the U. S. balance of trade climbed steadily to over $13 billion in 

1981. Figures for last year show a positive aerospace balance of $11.2 billion. 

Total aerospace exports in 1982 totaled $15.6 billion, down 11.5 percent from 

the previous year. These statistics reflect competitive challenges from abroad 

and the state of the world economy.

The ability of this industry to continue to employ large numbers of U. S. 

workers and contribute a large surplus to the U. S. balance of trade will depend 

on the size of future markets, primarily in the civilian sector, and on the 

ability of U. S. aerospace manufacturers to maintain their share of the inter 

national market in the face of stiffening foreign competition. Despite the 

current worldwide recession, we remain optimistic about the future of our 

industry. Over the next ten years, a civil transport export market of $75 billion 

is anticipated. Sales of corporate/business jets, commuter aircraft -ar.d heli-
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copters also are expected to increase substantially over the same period. To 

meet the growing challenges to the U. S. share of the international market, we 

need to insure that export controls and other trade inhibitors will not shackle 

the American aerospace industry in fair competition with foreign manufacturers. 

The stakes are high -- not only for the aerospace industry but for the national 

economy as well.

As the attached study by Chase Econometrics/Interactive Data Corporation 

demonstrates, aircraft sales ma!<e a substantial contribution to economic growth, 

create jobs and produce tax revenues for federal, state and local governments. 

Export sales provide an expanded business base, resulting in greater economic, 

employment and tax revenue benefits. By generating these additional revenues and 

profits, export sales enable industry to invest in more sophisticated research 

and production facilities. Also, the economies of scale and extended production 

runs resulting from significant overseas sales lead to reduced unit costs and the 

ability to pass the resultant savings on to U. S. customers.

Reauthorization of the Export Administration Act should have as its 

objective the striking of a balance: Between the need to use export controls for 

reasons relating to national security, foreign policy or short supply considerations, 

on the one hand, and the need to promote exports in order to reduce the foreign 

trade deficit, increase U. S. productivity and create additional jobs, on the 

ot,>r hand. Unfortunately, the trend in recent years has been toward the 

increased use of controls, without the appropriate balance of export development 

efforts. We have no quarrel with the findings and purpose section of the 1979 

Export Administration Act. He wholeheartedly endorse these objectives. We are 

concerned, however, about, tr.s interpretation and implementation of the Act, and 

believe that » numbc 1 of c. inges should be made during the reauthorizacion process.
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Kjny AIA member companies are defense contractors, developing and building 

high technology products for the armed services. We are highly conscious of the 

need for the u. 5. and its allies v.o maintain a technological lead over potential 

adversaries. Sustaining this effort requires expanding research and development 

activities, both within the government and through independent research and 

development b; private industry. Existing technology U.at would make a truly 

significant contribution to the military capabilities of potential adversaries 

must also be protected. In this regard', the Militarily Critical Technologies 

List (MCTL) was originally mandated by Congress to:

o Insure that certain industrial know-how, derived for coiime'-cial 

purposes but critical to the national security, not fall into the 

hands of an adversary nation; 

o Shift ihe emphasis in export controls away from products and toward

the control of know-how and related manufacturing equipment. 

There is no question about our support for efforts to keep the most 

sensitive militarily-critical technologies out of the hands of unfriendly 

countries. The aerospace industry willingly has made substantial contributions 

of time, talent and money to help the federal government develop and review lists 

of military-critical technologies. In so doing, however, we emphasized that 

care must be taken not to embargo goods or technology available to our adver 

saries through other sources; without regard for this consideration, the imposition 

of controls for national security purposes could entail damago ic U. S. economic 

interests. The aerospace industry also stressed that any Iht of militarily- 

critical item3 should reflect only truly critical items; that the control list

20-617 O - S3 - 73
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should be kept to a minimum, determined to a great extent by the foreign 

availability of technologj and goods; and that the application of restraints 

must be multilateral, since unilateral controls would leave the market wide 

open to U. S. competitors.

The current version of the MCTL includes far too many technologies, many 

of which contain end-products or elements of know-how which are not truly 

military critics!. It needs to be drastically streamlined and reduced. More 

over, the foreign availability study called for in Section 6 of the Act has never 

been completed and, in fact, has received only cursory attention. We think this 

undertaking is critical to a balanced application of export controls, based on 

the HCTL.

The Coordinating Committee (COCOM) -- all NATO countries except Iceland 

and Spain, plus Japan — has developed policies and practices for the control 

of goods having a strategic military value to Communist countries, and makes 

multilateral decisions on controls. The U. S. and its COCOM allies share a 

mutual dependence for goods and technologies, and collective security. We 

believe the transfer of many products and technologies between COCOM countries. 

Australia and New Zealand and other friendly or non-aligned industrialized 

countries forwlly adhering to COCOM controls, should be deregulated, consistent 

with the need to prevent re-export of goods and data having a strategic military 

value. The Department of Commerce presently requires U. S. controls on re-export 

of products and technologies shipped to COCOM countries. The basic purpose of 

COCOH is to insure that controlled goods or technologies not be exported to 

adversary countries, regardless of their original source. Re-export from one 

COCOM country to another COCOM country, or to a country which has agreed to
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COCOM control guidelines for goods and data which have been deregulated, should 

not require export control since direct purchase '"ixn <he U. S. is permitted. 

In addition, consideration should be given to .n.tuting negotiations to elevate 

our "gentlemen's agreement" with COCOM to a binding treaty status. This would 

alleviate some of the re-export concerns which have surfaced.

The export of supporting data/components for licensed commodity exports 

hfs also been hampered by current export control requirements. In the case 

of the commercial aerospace industry, foreign buyers of American aircraft, 

engines, associated equipment and spares must often be provided with detailed 

information relating to the performance characteristics, installation, operation 

and maintenance of the product; such ^ata are required to assure safety of 

operation, especially in crowded U. 5. airspace. American aerospace manufacturers 

are often required to obtain specific validated licenses to export such technical 

data, that is, in addition to the licenses obtained for the export of the actual 

product. While license applications are rarely denied, the bureaucratic delays 

involved in obtaining assurances that the material will not be re-exported and 

the further delays in obtaining the actual licenses can be costly in terms of 

time, manpower and lost transactions.

In sum, AIA recommends the following changes to achieve deregulation of 

controls:

o Create a special licensing group initially for COCOM countries, plus 

Australia and New Zealand for most high technology exports -- requiiing 

general licenses for the product and support data instead of validated 

licenses.
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o Extend the general license requirement to other friendly countries 

whic 1! have suitable enforcement mechanisms and with whom bilateral 

non-re-export controls have been negotiated.

o Reiiiove U. S. controls on reexport of products and technologies 

between the aforementioned countries.

o Allow future, additional exports of bona fide spare parts and 

technical data under the original product license, provided that 

such exports to the country in question are not precluded by statute, 

e.g., the International Emergency Economic Powers Act.

FOREIGN POLICY CONTROLS

The Agreement on Trade in Civil Aircraft, negotiated under the General 

Agreement on Tariffs and Trade (GATT), seeks to remove barriers to trade in 

civil aircraft and parts. The aerospace industry endorses tnis trade liberal 

izing concept, but we believe that the interpretation and implementation of 

Section 6 of the 1979 Export Administration Act (Foreign Policy Export Ccntrols) 

has left doubt and uncertainty both here and abroad regarding U. S. export 

practices.

Aerospace products have a very long, useful life and require the manu 

facturer's support over an extended period of time. A guaranteed flow of 

the spare parts, support equipment and technical advice is necessary to keep 

the product operating safely and efficiently. Without tnis support, aircraft 

would be grounded, resulting in lost revenues and foreign exchange and dis 

ruptions in passenger and cargo traffic. The industry's reputation as a reliable 

supplier is extremely critical to maintaining our competitiveness in the world 

market for aircraft jnd helicopters. Rather than "furthering significantly
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the foreign policy ef tJ~e Unit°d States.' 1 '.he application of foreign policy 

controls has alienated our close friends and allies, and failed to change the 

policies of offending countries. There are concerns among potential customers 

that the product offered for sale may not be delivered due to U. S. export 

controls. Therr is also the fe t . that the U. S. manufacturer may be prohibited 

from supporting that product in the future, if the country of destination becomes 

the object of U. S. go/eminent disfavor.

As is the case with many other U. S. industries, a characteristic of the 

American aerospace industry is the availability of foreign substitutes for our 

products. Banning the sale of aircraft is counterproductive to the achieve 

ment of foreign policy objectives, as foreign availability is a fact of life. 

Our foreign competitors, although subject to certain governmental controls, 

are not restrained to the same degree as U. S. exporters. Our foreign sub 

sidiaries, joint venture partners and licensees are also frustrated when re 

stricted by U. 3. government re-export controls. In cases where foreign sub 

stitutes do not already exist, U. S. foreign policy controls spur foreign 

manufacturers to develop capabilities to fill the void.

To ameliorate these trade problems, but retain the President's ability 

to react effectively in the foreign policy interests of the U. S., AIA proposes 

that the Export Administration Act be amended to:

o Prohibit the use of foreign policy export controls in casei where 

foreign substitutes not subject to U. S. controls are readily avail 

able to meet the customer's performance requirements, 

o Prohibit the application of unilateral foreign policy controls to 

existing contracts...not just for 270 days, but for the term of the 

contract. This provision would acknowledge the concept of contract
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sanctity without denying the President the authority to use 

trade restraints to further the foreign policy objectives of the 

U. 5.

Along with these policy changes, we recorrmend two new types of Compre 

hensive Operations Licenses:

o One would permit the transfer of goods and technologies normally 

subject to validated license requirements between a U. 5. parent 

company and its divisions, subsidiaries, affiliates, program partners, 

licensees, and joint venture partners located in COCOM countries. 

Australia and New Zealand, and other friendly or non-aiigned industrial 

countries adhering to COCOM controls, where there is a specific long- 

tern project covered by a formal agreement which has been approved;

o The other would allow i company to pre'icense the export of specific 

non-Military products (e.g., civil aircraft and spares as certified 

by the competent civil airworthiness agency) to users in ths above- 

described countries. No case-by-case i-eview would be required for 

the export of jn aircraft or normal spares to a government or private 

end-user in, say, New Zealand, although a validated license would be 

required for the export of an aircraft to China.

ORGANIZATIONAL STRUCTURE

Problems with the current organizational structure charged with adminis 

tering the Export Administration Act have led to proposals to create an inde 

pendent Office of Strategic Trade (OST). While AIA believes that implementation 

of the current Act has not been totally satisfactory, it does not support the 

creation of a new agency to carry out, this task. The Commerce Department should 

retain its primary responsibility for export licensing. The current system pro-
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vides for the presentation of many views through the inter-agency review process. 

Legitimate business, economic, foreign policy and national security concerns are 

aired through inclusion of Commerce, State and DOD input. This system, while far 

from perfect, is preferable to the creation of a new agency with unilateral 

control. Further, there is no assurance that OST inter-agency review would be 

better than the review process now carried out under the Department of Commerce.

Transfer of current Commerce Department and State Department authority to 

the proposed OST is drastic and unnecessary. There are other ways to improve 

administration of the Act which would be far less costly and disruptive, yet 

achieve the same desired goals. Cne portion of the proposed policy for governing 

OST states that "determinations with respect tn any export license application 

be made to the maximum extent solely by the director." While this policy may 

speed up license processing, it undermines the opportunity for a full airing 

of legitimate concerns. AIA believes that delays in license processing can be 

corrected more effectively through steps discussed below. The ability to control 

exports is an extremely powerful weapon wh'ch must be used with extreme caution. 

Full knowledge of the impacts on national .security, the economy and foreign relations 

is critical and can best be achieved through input from a variety of public and 

private sources.

Concerns regarding leaks of U. S. technology are valid, but do not warrant 

the establishment of a new agency. In testimony before the Senate Banking Coranittee 

on February 23, 1983, Senator Nunn said: "Our current high technology export 

controls now require too many items to be controlied. Because the government 

tries to control too many items it fails to keep track of those high technology 

products the Soviets desire most." By identifying those truly critical high
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technology products which the Soviets want most and then concentrating on these 

items, the volume of export license applications could be dramatically reduced, 

permitting intensive scrutiny of the highly sensitive cases. While we have 

experienced problems with the creation of the Military Critical Technologies 

List and the Commodity Control List as discussed previously, we still believe 

this approach is an effective means of addressing national security concerns. 

Narrowing the range of controlled products to only those embodying truly 

critical high technology would:

o Permit focus of U. S. government resources on a smaller group of 

items, thus enabling more effective control and providing greater 

national security.

o Reduce U. S. business and government paperwork, 

o Result in substantial savings for both industry and government, 

o Improve the credibility of the U. S. government as only truly

sensitive technologies wouKi be examined, 

o Speed up shipments of low technology goods, thus improving business

relations and the U. S. reputation as a reliable supplier. 

Another organizational structure concern arises from the question of when 

jurisdiction passes from the State Department to the Commerce Department for 

products which have moved from military into commercial use. The present law 

makes it clear that products in civil aircraft certified by the FAA are not 

subject to control under the Arms Export Control Act (State Department), but 

does not address whether other products which may have gone into civil use, 

such as gas turbine engines for pumping and power generation. We believe that 

any product in standard commercial use — not just those in airplanes -- should, 

by law, be subject solely to Commerce Department jurisdiction.
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Reauthonzation of the Export Administration Act !< c critical issue for 

the Aerospace Industries Association and its members since many of our customers, 

competitors and industry partners are located overseas. Our success in this 

complex international market will be greatly affected by U. S. export policy, 

including export licensing policies and procedures. We need to ensure that 

U. S. government decisions on export controls take into consideration the unique 

relationships of industries, such as aerospace, which compete, collaborate and 

sell on an international basis. The international nature of our business, and 

the dual uses of many of our products, create significant problems which must be 

addressed by the Export Administration Act. We stand ready to work with the 

Congress and other interested parties to resolve these issues.
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A CASE STUDY * 

tethodo1oo.y

In order to get an independent evaluation of the impacts on the U.S. 

economy of a change in aircraft exports, the Aerospace Industries Association 

asked Chase Econometrics/Interactive Data Coipor«t1on (Chase) to examine these 

effects.

Chase used its Macroeconomic and Interindustry Models to examine the 

Impact of a SI billion increase in 1982 aircraft exports. Due to the long 

lead times in aircraft production it is assumed that enough sales have been 

made to cause a SI billion increase of deliveries to export markets in 1982. 

Baseline fo r comparison was the Chase Long Term Moderate Growth Scenario of 

November 1981. All monetary figures represent 1982 dollars unless otherwise 

stated. Direct and indirect effects were examined for the period 1982-1990. 

Assumptions

Several key assumptions made in the study must be noted. First, since 

the SI billion increase in aircraft exports is small relative to the three 

trillion dollar U.S. economy, it was assumed that the increase would have no 

significant impact on the general price level in the United States. Further, 

it was assumed that the increase in aircraft exports would have no effect on the 

magnitude of federal, state and local government expenditures for goods and ser 

vices.

In keeping witn the patterr of follow-on ss'es experienced in the market 

fo- aircraft, aircraft tnpines and soare parts, it wzs assinei: that the initial 

increase of SI tiVi'sr. > P ;L'IC lesi *.s '.rcreises in export Soles for snare rarts 

ani fo'i1o».'-on fleet ss'ies. !n adcitior, 10 tie '•.ilia! se'es, -'rcre-enf.il tzrc-t?

c rcffi ; reoort en Tne ^consTic Impacts of Increased A1r C r;<;_ r v , ;r », > O reri»red 
ty Chase E:c;no:Ti&t>-i>:$/;rie, scti ve Data Corporation -or -h. ~Aerosnace Inijjfiir-
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TABLE 10

Export Assumptions 
Annual Value of Aircraft and Parts 

1982-199C

1962
1983
1984
1985
1986
1987
1988
1989
1990

1.00
0.18
0.26
0.34
0.35
0.3S

•0.35
0.26
0.20

Total 3.32

Source: "The Economic Impacts of Increased 
Aircraft Exports* prepared by Chase 
econometrics/Interactive Oat* Cor 
poration, for the A1A, June 198?. 

NOTE: Components may not add to totals due 
to roundIng.
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FIGURE 6
Cumulative Sales Increase In 

Aircraft Exports

o
Hi-
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I 1 -I I ] I
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——— TDTALSWB
——• F1XJL««S>*RB«<B FLEET WB

Source: "The Economic Impacts of Increased Aircraft Exports" pre pared by Chase Econometrics/Interactive Djta Corporation, 
for the AIA, June 1982.
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TABLE 11 

INDUSTRY EMPLOYMENT SAINS

Full Ttae Equivalent

(FTE) Job-Teir*

Total' EBplojnent

MAJOR IKDUSTRT IMPACTS
Transportation Equipment

Aerospace
Other

Finance tnd Services
Trade
Construction
Nonelectrical Machinery
.Electrical Machinery
'Transportation Services 
Fabricated Hetals
Instruments
Prlnary Metals
Food and Beverages
Publishing
Communication Services
Chemicals
Rubber and PI title*
Agriculture
Stone. City and Glass
Piper and Pulp
Textiles
Furniture
Limber
Public Utilities •
Mining

Total
1982-90

146.4

46.25
44.20 "
2.05

•22.75
a. s?
17.64
S.46
5.04

• 470 
4.13
3.03
2.88
2.28
1.92
1.65
1.58
1.24
1.18

.94

.92

.05

.59

.56

.40

.30

A) final
Average

1C.49

5.14
4.91

.23

2.53 .
2.43
1.S8

.61

..56

.52 

.46

.34

.32

.25

.21
,18
.17
.14
.13
.10
.10
.07
.07
.06
.04
.03

* Of ToUl
Ind. Eipl.

.02

.29
.90
.02

.01

.01

.03

.02

.02

.01 
,03
.05
.02
.01
.02
.01
.01
.02
.02
.02
.01
«.01'
.01
*
*

Source: "The Economic Impscts of Increased Aircraft Exports" prepared 
by Chass Econometrics/Interactive Oatj Corporation, for the 
MA, June 1982. 

* Less than .01 percent.
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TABLE 12 
INDUSTRY OUTPUT GAINS

SHIPMENTS 
Tota.1 Annual 
1982.90 'Avenge

Total Output

MAJOR INDUSTRY IMPACTS
Transportation Equip

Aerospace
Other

Trait
Finance and Services
Primary Metals
Electrical Machinery
Transportation Services
Nonelectrical Machinery 
Fabricated Metals
Construction
.cod and Beverages
Public Utilities
Instruments
Petroleum Refining
Communication Services
Chemicals
Stone, Clay, Glass
Agriculture
Publishing
Paper I Pulp
Rubber (Plastics
Lumber
Furniture

Billions

10.6S5

5457.9
5066.4
391.$

1096.4
513.4
SOI. 5
458.0
385.9
382.9 
358.1
308.7
231.5
218.4
151.3
148.9
144.2
134.1
101.8
96.2
75.1
67.5
65.5
26.3
25.9

of 1982

1183

606.4
569. 0
37.4

121.8
57.0
55.7
51.0
42.9
42.5 .. 
39.8
34.3
25.7
24.3
16.8
16.5
16.0
14.9
11.3
10.7
8.3
7.5
7.3
2.9
2.9

< of Total 
Ind. Output

dollars

0.03

0.20
0.55
0.03

0.01
*
0.02
0.02

' 0.02
0.01 
0.02
0.02
0.01
0.01

. 0.03
*

9.01
0.01
C.01
*
.01
.01

. .01
*
.01

Source: 'The Economic Impacts of Increased Aircraft Exports" prepared by TnEconoTOtrics/Interactive Cats Corporation, for tne A1A, June 19E2. * Less than 0.01*.
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TABLE 13 
IWACT ON REAL ECONOMIC ACTIVITY

198Z ToUl

6KP 1^0 6JO
Consumption '0.29 3.01

Durables 0.14 0.63
Nondurable; 0.10 0.85
Services 0.05 1.53

Investment . 0.06 1,07
Nonresldential Structures 0.02 0.46
honre^dentlal Equipment 0.01 0.25Residential 0.00 0.12
Inventory Change 0.03 0.24

Net Experts • 0.85 2.42Exports 1.00 3.27
Imports 0.15 0.85

Source: "The Economic Impacts of Increased Aircraft 
Exports" prepared by Chase Econometrics/ 
Interactive Data Corporation, for the AIA, 
June 1982.

NOTE: Corocnents rray not add to totals due to 
rounciing.
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of one percent per year for spare p»rts were assumed for each year--i983 through 

1990.

Turther, 1t was assumed that Increased follow-on fleet sales would amount 

to three times the value of the Initial sale over a 20-year period with 75 percent 

of those sales falling during the 19R3 to 1990 time period. This anounts to 

Increased follow-on fleet sales of $2.24 billion.

Table 10 shows the annual value of the additional aircraft exports assumed. 

Figure 6 depicts-the cumulative effect.

Using theS'.' follow-on fleet assumptions 1s tantamount to assuming an 

Increase of $1 bllllrn In export sales of a new generation of aircraft or sales 

of an older model to a new customer. An example of this night be th« sale of 12 

767's and 16 757's to new cus.L'-'iers, or the additional sale of 10 to 16 747's. . 

or 15 DClO-30's. 

Resul ts

Using the assumptions and methodology described above, Chase found that 

an initial increase of $1 billion 1n aircraft-related exports would add 44,000 

full time equivalent (HI) man-years in the aerospace industry. As a msult of 

supplier sales and the multiplier effects descrlber earlier, the total Impact 

of the $1 billion increase would be 148,000 Fit man-years during the period 

1982-1990. Table 11 shows the division ef these man-years into various Indus 

tries. Both the total impact and the averags annual Impact are presented.

Total gross industry output, which includss both intermedlite and final 

sales, follows a pattern of Impacts similar to that seen in employment. Table 

12 depicts the distribution of the $10 billion total impact by Industry.

The initial $1 billion generates j $5.5 billion Increase in GNP over the 

period 1982-1990. Almost naif ($3.0 billion) uf this reflects increased con 

sumption resulting from the incremental direct snd indirect wage earnings.

20-617 0 - 83 - 74
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Investment increases $1.0 billion over the baseline c«se. Hie remainder of the 

$6.5 billion GNP increase is due to a $2.4 increase in net exports. The initial 

increase leads to a total gain in exports of $3.3 billion and the nearly $0.9 

billion increase in Imports reflects the use of foreign-made aircraft components 

and other unrelated goods, such as those for individual consumption.

Table 13 shows the 1982 and total 1982-1990 Impact of aircraft exports 

on the U.S. GNP. As described above, such an increase in exports also has an 

Impact on government receipts and expenditures through personal and corporate 

income taxes, social security receipts, state anj local receipts, unemployment 

compensation payments and government interest expense. The 1982 impact on 

government budgets, excluding interest expense, 1s $400 million. Table 14 

presents the cumulative effect for the nine-year period 1n both current year 

and constant 1982 dollars. The total reduction in the federal deficit, Including 

interest experts impacts, over the nine-year period is $3.7 billion 1n current 

dollars or $2.4 billion in 1982 dollars.
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TABLE 14
IMPACT ON GOVERNMENT RECEIPTS 

AND EXPENDITURES

tlLLIONS OF DOLLARS
CURRENT CONSTANTs s

Federal Receipts 
Perso.nl Incone Taxes 
Corporate Ttxes 
Social Security Receipts

Stite and Local Receipts

Unemiloynent Compensation

Total Gov't Budget iapacts

1882

0.31 
0.11 
0.08 
0.12

0.01

-0.05

0.40

TOTAL 
1982-1990

2.17 
0.77 
0.50 
0.90

0.23

-0.30

2.70

1982

0.31 
0.11 
0.08 
0.12

0.04

-0.05

0.40

TOTAL 
1982-1990

1.64 
0.58 
0.40 
0.67

0.18

-0.24

2.05

Source: "The Economic Inpacts of Increased Aircraft Exports* prepared 
by Chase Econo»etr1«/Jnteraet1ve Data Corporation, for tne 
AIA, June 1982. 

NOTE: Conponents nay not add to totals due te roundlng.
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AMERICAN INSTITUTE OF MERCHANT SHIPPING

March 30, 1983

The Honorable Jake Garn
._

.Committee on Banking," Housing, 
(~ and Urban Affairs ) 
Uhitesl_States Senate/ 
Washington!". IB.^- &f^ 20510

Dear Mr. Chairman:

The American Institute of Merchant Shipping (AIMS) is a \ 
national trade association representing 29 U.S. -flag shipping 
companies which own or operate nearly 12 million deadweight 
tons of tankers and other ocean going bulk vessels engaged 
in the domestic and international trades of the United 
States. It has come to our attention that for the third time 
in approximately the last five years the Executive Branch of 
the United States Government is considering the export of 
Alaskan North Slope oil to foreign markets. We would like 
to register our opposition to the export of Alaskan North 
Slope oil whether through the lifting of export controls, 
some type of an exchange arrangement, or otherwise.

The purpose of this letter is to demonstrate why the 
Congress should pass, witn the support of the Administration, 
legislation^whictnrtii— continue (after September 30, 1983) 
the restrictions on the exjxjrt of Alaskan oil mandated in 
the Export Administration hat, 1979. To do otherwise is 
clearly not in the nation*! security interests of the United 
States nor— in- -the- interests tif the longstanding U.S. goal to 
increase our domestic energy self-reliance. Specifically, 
we believe that the export of Alaskan oil would:

1. Result in reduction of the quantity and quality of oil 
available within the United States;

2. Result in the loss of a substantial amount of U.S. -flag 
tanker capacity. For example, a diversion of 600,000 
barrels per day would result in the loss of approximately 
5,000,000 DWT, or 25-30% of the vessels of the U.S. 
active fleet;

1825 K STREET, N.W., SUITE 1000 • WASHINGTON. D.C. 20006 
TELEPHONE (202) 783*440 • TELEX 89 424 AIMSfflP WSH
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3. Subje»L American consumers to potential supply disruptions 
and possible increased costs in case of political or 
military problems in the Arabian Gulf or other foreign 
oil producing regions.

4. Leave the defense establishment with a certaiily re 
duced supply of oil in time of national emergency end 
without any assured transportation system capable of 
moving this essential commodity even if it were available;

5. Impact adversely on Panama Canal and Trans-Panama 
Pipeline revenues;

6. Result in "changing the ground rules" on extensive
investments made by various business interests through 
out the Continental United States as well as Panama in 
mid-stream. These business interests have made sub 
stantial investments in the expectation that the policies 
enunciated by the Administration and Congress would not 
suddenly be changed; and,

7. Result in exporting U.S. jobs when unemployment in the 
U.S. is a critical national problem. Such an ill- 
conceived policy would result in the loss of at least 
6,000 directly related shipboard jobs and two to three 
times that number in indirectly related support jobs.

It is abundantly clear from the appropriate governing 
statutes that it is the intent of Congress that Alaskan 
North Slope oil should not bfe exported or otherwise diverted 
and that it is intended for domestic use and consumption. 
For example, in Title II, Section 202 (Congressional Findings) 
of the "Trans-Alaaka Pipeline Authorization Act" (Public Law 
93-153; 87 Stat. 576), it is stated that the Congress finds 
and declares that:

(a) "The early development and delivery of oil and gas 
from Alaska's North Slope to domeicic markets is 
in the national interest because of growing domestic 
shortages and increasing dependence upon insecure 
foreign sources." [Emphasis supplied.]

Similarly, in Section 203 (Congressional Authorization) it 
is stated as follows:

"(a) The purpose of this Title is to insure that, 
because of the extensive governmental studies 
already made of this project and the national 
interest in early delivery of North Slope oil to 
domestic markets, the Trans-Alaska Oil Pipeline be 
constructed promptly without further administra 
tive or judicial delay or impediment." [Emphasis 
supplied.]
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Title IV, Section 410 CEquitable Allocation of North Slope 
Crude Oil) provides:

"The Congress declares that the crude oil on the North 
Slope of Alaska is an important part of the nation's 
oil resources, and that the benefits of such crude oil 
should be equitably shared, dTrectly or indirectly, bv 
all re'gions of the country. The President shall use 
any authority he may have to insure an equitable alloca 
tion of available North Slope and other crude oil 
resources and petroleum products among all regions and 
all of the several states. " [Emphasis supplied.]

Title I of the "Trans-Alaska Pipeline Authorization 
Act" in Section 101(u), "limitations on Export", amends 
Section 28 of the Mineral Leasing Act of 1920 (41 Stat. 
449), as amended (30 U.S.C. 185) as follows:

"(u), ...before any crude oil subject to this Section 
may be exported under the limitations and licensing 
requirements and penalty and enforcement provisions of 
the Export Administration Act of 1969 the President 
must make and publish an expressed finding that such 
exports will not diminish the total quantity or quality 
of petroleum available to the United States, and are in 
the national interests and are in accord with the 
provisions of the Export Administration Act of 1969: 
Provided, that the President shall submit reports to 
the Congress containing findings made under this Section, 
and after the date of receipt of such report Congress 
shall have a period of sixty calendar davs, thirty days 
of which Congress must have been in session, to consider 
whether experts under the terms of this Section are in 
the national interests. If the Congress within this 
time period passes a concurrent resolution of disapproval 
stating disagreement with the President's finding 
concerning the national interest, further exports made 
pursuant to the aforementioned Presidential findings 
shall cease." [Emphasis supplied.)

In addition to the restrictive mandates of the above 
mentioned Statutes, Section 7(d) of the Export Administration 
Act of 1979 (P.L. 96-72) specifically provides that Alaskan 
North Slope crude oil may be exported or exchanged only if 
the President makes and publishes expressed findings that 
the export or exchange:

(a) will not diminish the total quantity or quality of 
oil refined, stored or legally committed to be 
transported and sold within the United States;

(b) will within three months following the initiation 
of such exports or exchanges result in lower crude
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acquisition costs to American refiners who in turn 
must pass on at least 75% of their co it savings in 
the wholesale and retail prices of their petroleum 
products;

(c) will be pursuant to a contract which may be ter 
minated if the crude oil supplies of the United 
States "are interrupted, threatened or diminished";

(d) are clearly necessary to protect the national 
interest; and,

(e) are in accord with the provisions of this Act.

In addition, the President is required to report such 
findings to the Congress. In order for the export or exchange 
of the crude oil to take place, Congress, both the House of 
Representatives and the Senate, must adopt a concurrent 
resolution approving the export or exchange proposal within 
60 days of receiving the President's findings.

Thus it is clear, from every Statute enacted relating 
to the production and transportation of Alaskan North Slope 
oil, that it was the avowed intent of Congress that this oil 
should be retained for domestic use and should not in any 
way be exported or exchanged. This has been specifically 
asserted by the Congress in the policy sections of the 
appropriate statutes and the Congress has, in addition, 
specifically directed that the oil not be exported and/or 
exchanged and has set up a control system under which the 
President and the Congress must act in the event that the 
national interests might at some time lead to the considera 
tion of the export or exchange of this domestic national 
asset and resource. There is no justification for a change 
in this basic policy, particularly since we are still heavily 
dependent on foreign oil even at this time of reduced OPEC 
output and especially since U.S. business interests have 
made substantial investments on the basis of existing policy.

The provisions of the 1979 Export Administration Act, 
including the Alaska Oil Export Restrictions, expire Sep 
tember 30, 1983. We hope and expect that the Administration 
will support the continuation of these restrictions on the 
export of Alaskan oil which is vital to the national interests 
of the United States, and that the Administration will 
support the retention of these restrictive provisions in any 
new export administration legislation enacted by the Congress.

We fully recognize the importance of maintaining free 
and open trade in the world of commerce. Those who endorse 
the export of Alaskan oil to Japan or to other foreign 
markets may rationalize doing so or. the basis of promoting
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free trade and optimizing international oil movements. 
While these may be valid considerations for many issues, 
they are not of paramount relevance in this particular case 
wherein U.S. security of oil supply should be a far more 
important element of U.S. policy. In addition, the flow of 
Alaskan oil southward to domestic markets has become a 
firmly established national policy. The maritime industry 
has made heavy financial commitments in anticipation that 
thi.:, po - y would continue to prevail, and its reversal 
would havu serious implications for the U.S.

The dynamics of the world energy system over recent 
years indicate that massive stockpiles of oil are necessary 
to provide against the next supply/price disruption, similar 
to the 1973 and 1979 disasters. In response, the United 
States is currently attempting to fill a Strategic Petroleum 
Reserve (SPR) in Louisiana of about 750 million barrels at 
the rate of about 200,000 barrels per day. The target date 
for completion is in the late 1980's or beyond. The acquisition 
costs of this oil are running about $2 billion a year and 
the storage costs are currently over $1 billion and will 
increase to $3 billion when the reserve is filled. Although 
the Administration has cut considerably on imports into the 
SPR because of budgetary constraints, all studies show that 
we should aim at a larger reserve as soon as possible.

The emphasis which the Nation appropriately places on 
the SPR underscores the importance of maintaining an uninter 
rupted supply of crude oil in the event of an emergency. 
Permitting Alaskan oil to flow abroad would undermine this 
objective. Inevitably, if Alaskan crude is diverted into 
foreign markets, the U.S. flag domestic fleet would shrink 
and suitably-sized tonnage would not be available to trans 
port Alaskan crude to the Continental United States should 
an emergency arise and the crude be needed.

At present, and for the foreseeable future, capacity in 
Alaska represents our single largest source of domestic 
crude. A study conducted by the National Petroleum Council 
showed that Alaskan capacity constituted more than half of 
the increase in production that could be achieved to offset 
a shortfall in world supplies. In this regard, Alaskan 
capacity and the Strategic Petroleum Reserve are comparable 
in protecting energy supplies for domestic consumers, and it 
is that necessary capacity that would be tied up in exports.

Exporting Alaskan oil will impair our ability to re 
spond to future supply/price manipulation in more direct 
ways because of reduction in the physical quantities of oil 
we have available. By allowing exports we will reduce the 
Merchant Marine's capacity to move oil around our coast on a 
sustained basis. Under no circumstances could anyone con-
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of such a development as being anything but inimical 
to the best interests of the United States. The bulk of our 
present foreseeable capacity lies in Alaska and on the West 
Coastt but shortages during a disruption will most likely 
occur on the East Coast. The time required to move oil from 
the wellhead in Alaska to refineries on the Gulf and East 
Coasts is short enough to make a significant contribution to 
easing the impact of crude shortages in these markets if the 
domestic tanker fleet is intact, which it will not be under 
an Alaskan oil export scenario.

Why does Japan want oil from the United States when 
there is an abundance of OPEC oil available? Many people 
believe that Japan desires to mask their large trade surplus 
and thereby reduce pressures to drop trade barriers in other 
business segments. Japan may also wish to increase the 
security of part of their oil supplies since it is unlikely 
that the U.S. would cease shipping oil to Japan, an ally, in 
the event of oil supply disruption. While exporting Alaskan 
Oil will decrease the quantity of oil required by Japan 
direct from OPEC producers, it will, however, increase the 
number of parties involved in "dependency" relationships. 
The Japanese will be dependent upon us for a portion of 
their oil, although still dependent on OPEC for the largest 
part of their oil imports. We in turn will be dependent on 
OPEC and Mexico for a larger part of our oil requirements. 
As a consequence, during times of disruption there -./ill be 
immense pressures on the United States, because if we do not 
interrupt the flc.: "f oil to Japan, we will have to confront 
the nation providing the replacement oil, which may not be 
the origin of the disruption, and negotiate to keep that oil 
flowing. Those negotiations will most certainly involve 
price premiums and could be difficult and costly both econom 
ically and politically. If we do interrupt the flow of oil 
to Japan, it will most certainly have political repercussions.

As mentioned above, the export of Alaskan oil would 
undermine national security since it could result in a 
substantial decrease of our available oil supply in time of 
national emergency. Under "The Agreement on an International 
Energy Program," each participating country, including the 
United States, must share with the other countries its 
supplies of imported oil. As a consequence, the total supply 
of oil imported to replace exported Alaskan oil might not be 
available to the U.S. during a national emergency.

In addition, the export of Alaskan oil without re 
striction would displace a major portion of the tanker 
tonnage of the U.S. flag tanker fleet. Such a development 
would, unquestionably cause a number of bankruptcies and 
corporate failures within the domestic segment of the U.S. 
flag fleet, where there is over one billion dollars of
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government guaranteed Title XI debt. It would also mean 
that the U.S. would not have adequate tanker capacity if 
needed during a national emergency, i.e., the Department of 
Defense would have far fewer U.S. tankers to call upon to 
carry oil, petroleum products and commodities domestically 
and to the armed forces scattered throughout the world. 
This situation would be exacerbated by the fact that there 
are so few tankers in the U.S. ready reserve fleet; the only 
substantive capability is what is in commercial operation in 
the domestic trades at present. Consequently, the national 
security availability would be destroyed to the extent that 
the commercial domestic fleet would be in great part, elim 
inated by the export of Alaskan oil.

Many of those who support the export of Alaskan oil 
realize that if it is carried in foreign flag tankers, 
rather than U.S. flag tankers as is now the case in domestic 
carriage to the Continental United States, the reduced 
transportation costs will be reflected in higher wellhead 
prices in Alaska. This will generate additional tax revenues 
to the State of Alaska and, depending on the crude oil 
market, perhaps some windfall tax revenue to the Federal 
government. These revenues will come directly from the 
shipping industry which will be economically devastated. 
The Federal government will lose some $800 million to $1.5 
billion in Federally insured Title XI mortgage loan guarantees, 
as well as the loss of tax revenues estimated at $150-200 
million from the vessel operators in the domestic trade who 
would be driven out of business and their employees who 
would be forced out of employment. The consumer will save 
nothing, and during an emergency the consumer and the nation 
will find themselves short of crude oil and without a mer 
chant marine able to move crude oil or support overseas 
military deployment.

Any consideration of the export of Alaskan oil must 
take into account the economic loss to the Panamanian Govern 
ment and the business interests who have invested in the 
recently completed Trans-Panama pipeline, since the loss of 
the Alaskan oil trade would substantially reduce revenues 
from both the Panama Canal and the pipeline. It seems 
extremely cynical for the United States Government to adopt 
the recent policy embodied in the Treaties with the Panamanian 
Government for the gradual takeover of the Panama Canal by 
the Panamanians, (followed by significant investment by both 
U.S. and Panamanian citizens under such an arrangement), and 
then turn around and adopt a policy which goes a long way 
toward negating the use of the Panama Canal and would wreak 
havoc financially witr. the Panamanians and other business 
men who have invested in the pipeline and in Panama in 
general.
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As to international trade, exports of oil to Japan will 
have no effect on our balance of payments since what may be 
gained in oil sales to Japan will be lost in foreign oil 
purchases required to offset the oil sales to Japan. It may 
actually have a negative impact since there would te less 
pressure on Japan to reduce trade barriers in other business 
sectors. Increasing shipments outward of scarce and valuable 
raw materialr. essential to our national security interests 
is not the way to resolve trade problems with our large 
trading partners. As mentioned previously, the export of 
oil to Japan will also have the effect of exporting U.S. 
jobs at a time when unemployment is around 12 million and is 
a critical national problem. A diversion of approximately 
600 to 625 thousand barrels per day will ultimately eliminate 
5,000,000 DWT or 25-30 percent of the vessels of the U.S. 
active fleet. The loss of this tonnage will result in a 
concomitant loss of approximately 3,000 seagoing jobs and 
about 3,000 jobs for employees in shipyards, support and 
maintenance for a direct job loss of 6,000 employees. 
It is estimated that there would be an additional indirect 
job loss of two to three times that number. It hardly 
seems sensible to adopt a policy which will result in the 
exportation of U.S. jobs of this magnitude at a time when 
unemployment is one of the most important and critical 
issues facing both the Administration and the Nation.

We can ascertain no substantial benefit to the national 
interests of the United States from the export of Alaskan 
oil and, as set out above, we do see considerable negative 
and destructive impact. As a consequence, we are and must 
be strongly opposed to this proposal and hope that the 
Administration and the Congress will not make such a mis 
taken policy change which may well benefit foreign interests 
but can only be -nothing short of a monumental blunder with 
respect to all aspects of United States national interests.

Sincerely,

V. H. Benkert 
President
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American Federation of Labor and Congress of Industrial Organizations
815 Sixtwnth Street, N W. 
Washington, 0 C 20006 
(20?) 637-5000

txtcvrrvi COUWCIL 

LAM KimCLAMD fVFSiDtNT THO5US R. DONAHUC SECRETA«Y-TRE*SUREP
Join H Ijot-t 
$ Fr>nh Patl.ry 
Gi«nn C Went

• E Glf-r, 
J S*t«n»y

s E H.ttieid

April 15, 1983

Honorable John H. Heinz III 
Chairman, Subcommittee on

International Finance and
Monetary Policy 

Committee on Banking, Housing
and Urban Affairs 

United States Senate 
Washington, D.C. 20510

Dear Mr. Chairman:

In addition to the concerns of the AFL-CIO on the export 
of Alaska oil, there are other provisions of the Export 
Administration Act that are vital to the interests of the U.S. 
The AFL-CIO has traditionally supported foreign policy controls, 
security controls, and controls on items in short supply.

The AFL-CIO has always urged limitations on the transfer 
of new technology in order to assure national defense and 
technological advances.

We will be happy to discuss these issues and other issues 
pertaining to the Export Administration Act and supply more 
information concerning our point of view for the record.

Sincerely,

Howard Marlowe 
Associate Director, 
Department of Legislation
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CAR6HL
1101 Fifuntlt StrtH y. 9f 

Wufcltf bra, D. C 20005

Rabtrl R. Filu
PvMie Affwi

April 11, 1983

The Honorable John Heinz 
U. s. Senate 
Washington, D.C. 20510

Dear Senator Heinz:

As you know, the Congress is considering a renewal of the 
Export Administration Act.

This legislation is of particular concern to agriculture 
as well as industry in general since it has provided the 
authorities various presidents have used to curtail 
agricultural exports.

Enclosed is a position paper which recommends a policy 
consistent with recent legislative protections the Congress 
has provided agriculture. We would ask you to consider 
these recommendations or others of a similar nature so that 
the progress agriculture already has realized may remain 
secure.

Sincerely,
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Export Administration Act Renewal

Agriculture shares with other sectors of the economy 

important concerns about the Export Administration Act. Its 

experience under four embargoes since 1973, however, also 

underlines some special interests unique to agriculture.

One concern is the "umbrella effect" of grain embar 

goes. Because agricultural commodities are essentially 

undifferentiated and grown in and exported from many coun 

tries, trade flows quickly provide substitutes for exports 

embargoed by the United States. In the short term, this 

results in sales forfeited by the United States to other 

exporters. Longer term, this provides competing exporting 

countries incentives to expand their production and exports 

under the umbrella created by the U.S. embargo.

A second special concern centers on the unique require 

ments for reliable food supplies. Food consumption cannot 

be deferred. If food supplies are interrupted, the conse 

quences quickly spread from the economic to the political 

sector. Lack of supplies or unacceptable increases in 

prices can be the prelude to unrest, changes in government 

and, in extreme cases, revolution. Because of this, govern 

ments in food-deficit countries place special emphasis on 

securing reliable food supplies--either through expensive
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self-sufficiency plans or securing supply assurances from 

exporters. The United States must establish and maintain an 

unblemished reputation for reliable performance if it seeks 

to serve these markets through exports.

The price effects of embargoes in commodity markets 

also are much more pervasive than in manufacturing. Embar 

goes result in lost sales in both sectors. In commodity 

markets, however, the extra supplies pressed back onto the 

market by an embargo depress prices across-the-board. 

Farmers, therefore, lose not only income from the embargoed 

sales but also income from resulting lower prices on all 

their other sales as well.

The Soviet grain embargo also showed that agriculture 

suffers from a "locked-in" syndrome under foreign policy 

embargoes. It was evident quite quickly that the grain 

embargo was costly at home a' 1 ineffective in pressuring the 

Soviet Union. Candidate Kea_^n campaigned against it and 

promised to lift it. Still, it continued in place for four 

months after he became President. The only apparent reason 

was the argument that lifting the embargo would be "sending 

the wrong message." In order to avoid getting locked in to 

future mistaken embargoes, embargoes should be self-termina 

ting and require an affirmative action by the President to 

ro-impose them.
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Finally, using grain for "leverage" is a reversible 

process. In fact, since U.S. grain farmers depend on 

foreign markets for about one-third of their sales while 

most importing countries typically take less than five 

percent of their total grain use from the United States, the 

leverage may work in reverse. Farmers need foreign cus 

tomers more than most foreign customers need U.S. supplies. 

PRC threats to reduce U.S. grain and oilseed imports unless 

a satisfactory textiles pact is concluded is simply ons 

example of how America's supposed grain leverage can in fact 

be reversed against it. Agriculture needs to establish in 

policy and conduct that grain is ar, economic good, not a 

diplomatic tool.

Recommendations

For these and other reasons, the United States should 

exempt food (and medicine) from foreign-policy and short- 

supply controls under the EAA. Agricultural exports— 

because of umbrella effects, reliability concerns, pervasive 

income losses, the "locked-in" syndrome and the reversibili 

ty of leverage—deserve to be exempted from export controls 

except when America's vital national interests are at stake. 

Such an exemption is the best policy.
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Foreign Policy Controls

In the absence of such a clear exemption, several steps 

could be taken to minimize the consequences of embargoes. 

Under the "foreign policy" provisions of the EAA, the 

following provisions should be included:

(1) preservation of the "contract sanctity" assurances 

incorporated in the recently passed Commodity 

Futures Act;

(2) a requirement of more "transparency" in the

decision-making process leading up to imposition 

of controls (i.e., the President should announce 

that "any controls imposed will be effective as of 

this moment, but the Administration will consult 

with Congress, allies and affected industries in 

the cominc, week to determine the necessity for and 

shape of any such controls before a final decision 

is made") ;

(3)1 a requirement that the President specify the

foreign policy objectives to be achiaved by such 

controls and a regular review of whether the 

controls are contributing to attainment of that 

goal and what costs are being incurred by the 

affected domestic sector;

20-617 0-83-75
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(4) in view of the substitutability of agricultural 

commodities, a requirement that controls be 

multilateral and involve effective commitments of 

cooperation from the other major exporters of the 

affected commodities and .their substitutes;

(5) protections against extra-territorial application 

of trade restrictions to foreign affiliates of 

U.S. companies in their competition with foreign- 

based firms trading non-U.S. commodities;

(6) automatic expiration of controls in 3 months,

requiring an affirmative presidential act to put 

them into effect again; and

(7) a requirement that any controls on trade must be 

part of "across-the-board" sanctions affecting all 

trade, investment, educational, cultural and 

scientific exchange relationships; there is no 

clear reason why trade should be singled out under 

foreign-policy-control authorities.

Short Supply Controls

Today's agricultural commodity markets are internation 

al in scope. In this environment, short-supply controls are 

highly inequitable (imposing the largest costs on the 

poorest nations) and generally ineffective (impairing the 

market signal* that prompt the necessary adjustments in
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consumption and expanded output that are the real solutions 

to temporary supply shortages). For these reasons, agricul 

tural commodities should be exempted from short-supply 

controls.

Short of such a clear exemption, the following provi 

sions should be included in the new EAA:

(1) a provision analogous to the "contract sanctity" 

concept under the foreign-policy .authority that 

provides that any unshipped portions of contracts 

in place when controls are imposed are deferred 

into new-crop positions (i.e., rather than abro 

gate the contract, perform on it by deferring a 

•portion until supplies are replenished);

(2) ^require "transparency" provisions similar to those

described above for foreign policy controls, 

•- permitting consultations with exporters and 

foreign buyers to ease disruptions;

(3) automatic expiration of controls in 30 days, 

requiring an affirmative presidential act to 

impose them again.

One.final observation about the EAA should be made. 

Several suggestions have ieen made for "embargo insurance." 

While the concept is superficially attractive, there are 

telling objections to it for agriculture.
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The real costs of an agricultural embargo lie beyond 

the easily identifiable (and insurable) contract losses. 

They involve depressed market prices overall, the stimulus 

to competing exporting nations and encouragement for greater 

self-sufficiency among importers. In other words, the real 

costs of an agricultural embargo are long-term and non-quan 

tifiable.

In these circumstances, "embargo insurance" could have 

the perverse effect of encouraging unjustifiable embargoes. 

This could arise by permitting the President to believe (or 

at least assert) that the domestic economic costs of an 

embargo are covered by the insurance. Since the full costs 

are drastically understated, embargo insurance could contri 

bute to bad decisions.

For these reasons, embargo insurance should not be 

offered. The real need is to prevent imposition of 

ill-considered, counter-productive embargoes, and the costs 

of such actions (political and economic) are among the most 

important deterrents.
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CoobdMttkxi of Brititk Induntrr
C»tr. Point
109 N«r OrfbnJ 3trwt
London WC1A 1DU
•hkphoM OI-87» 7400
TiSu Sim
T»l««rm» Cobwtrr London WCI

KtuMk Uwanb KU 
Dtpnly Dtr«otoivC««rai CBI

The Honorable Jake Garn 
Chairman, Senate Committee on

Banking, Housing and
Urban Affairs

5300 Cirksen Senate Office Building 
Washington DC

19 April 1983

JS EXPORT ADMINISTHATIOH ACT (BAA)

May I commend to your attention the attached submission on the 
EAA which the CBI has drawn up as a contribution to the review 
of the Act with which Congress is now proceeding.

The CBI has 12,000 companies drawn from every sector of the 
economy in direct membership and many thousands more through 
its constituent trade associations. A large number of these 
firms turn to US suppliers for goods and technology or are 
themselves affiliates of OS corporations. You will thus 
understand why we are bound to voice deep concern at the impact 
of this legislation on trade and investment links between our 
two countries.

Regrettably, to our mind, the Bill recently introduced by the 
Administration into Congress does nothing to end the reach of 
the legislation beyond US national frontiers and fails to 
protect adequately contracts already in existence when controls 
are Imposed.

»e believe that the Act will continue to do serious harm to 
economic and political relationships across the Atlantic, and 
we urge you to support amendment in the sense advocated by our 
paper.

Mj—
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CBI SDBUISSIOW ON THE US EXPORT AD1I nil STRATI ON ACT

Introduction and background

1 The current Congressional review of the Export

Administration Act (EAA) provides an important opportunity 
to reconsider the use of its powers to control the USA's 
export trade for foreign policy reasons.

2 As a sovereign nation the USA is, of course, free to

regulate its trade with other countries at its; frontiers 
as it will. The recent dispute over the supply of 
equipment for the Vest Siberian pipeline did, however, 
highlight not only shortcomings in the Act but also the 
severe disruption to international commerce and long 
established relationships caused by attempts to apply the 
Act beyond the frontiers of the United States. British 
business, as a major partner of the USA in the exchange 
of goods, technology and Industrial investment, therefore 
has a legitimate interest in the future shape of the EAA 
and the way in which it is put into effect.

3 The Confederation of British Industry (CBI) believes that 
controls for foreign policy purposes should be abandoned 
or at least curtailed for two reasons. The first is that 
they harm political relations between the USA and its 
allies and, we believe, inflict economic damage on both; 
and the second is that they have no counterpart in the 
national laws of America's major trading partners, command 
no support internationally, being of doubtful validity 
under international law, and are as a result ineffective 
in achieving the policy goals for which they are imposed.
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The growing importance of international trade and invest 

ment in the world economy has been a major feature of the 
post-war period. Even countries richly endowed with 
natural resources like the USA have become increasingly 
dependent on other countries both for markets and for 
sources of supply. The USA has played a leading role in 
promoting a liberal framework for international trade and 
investment in organisations such as the GATT and OECD, 

arguing for the removal of barriers to trade, national 
(non-discriminatory) treatment of multinational enterprises, 
and the orderly settlement of disputes between countries. 
Specifically, It used to follow the principle of opposing 
the injection of politics into international trade through 
the use of boycotts.

However, the USA's liberal stand on these issues is in 
powerful contrast to the broad scope of her powers to 
control foreign trade and her proven readiness to use them 
against her allies as well as other countries. No other 

major Western State has so extensive powers as those found 
in the EAA. Moreover, the President's Export Council 

recently found that no other such nation had formal arrange 
ments for regulating trade on foreign polic;' grounds; nor 

did other countries try to control the flow of technology 
except for military reasons, or assert jurisdiction over 
individuals and companies beyond their frontiers, or apply 
the law retrospectively for the purpose.

Resort, to these powers by the USA has been growing. The 
West LSiberian pipeline dispute is the latest in a series of 

cases which have provoked mounting concern amongst the USA's 
trading partners. From the early attempts to control trade
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with tb« USSR and China from tbe 1950s onwarls, through the 
controls on Cuba In the 1960s, and the counter measures of 
tbe 1970s applied to the Arab boycott, the pace and ambition 
of US regulation has Increased markedly. This regulation 
applied in the main to goods of OS origin, but in more 
recent years the US Administration has tried to regulate 
the export of goods from other sources, on the basis of its 
purported jurisdiction over foreign subsidiaries of US 
domestic concerns, or over goods or technology of US origin, 
or by means of contractual arrangements, and has endeavoured 
to apply the controls retrospectively.

7 Tbe activation of these powers has proved to b« an unh&ppy 
turning point in international trade. Regrettably the use 
of EAA controls has had a negligible effect on the policies 
of the USSR and Poland; and tbe principal result has been 
to alienate the USA's main trading partners and allies.

8 Although the conflict within the NATO Alliance over the 
West Siberian gas pipeline has been resolved, it is worth 
spelling out what the reactions to it have been and how 
friendly nations are likely to respond if similar measures 
were again Imposed by the'US Administration.

Consequences of the exercise of EAA controls

9 The first and most obvious consequence, on which it is not 
for us to dwell, is a reduction in direct sales opportunities 
for US suppliers in large overseas markets, with a loss of 
output. Jobs and foreign exchange. Although the USA is not 
so heavily dependent on external trade for growth as West 
European countries and the export factor accordingly weighs 
less in consideration of foreign policy, this difference of 
emphasis may well be becoming smaller. We note, for example, 
that exports account now for 20 per cent of US industrial 
output..
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10 The second and more serious effect is the doubt thrown 
on thi? reliability of US suppliers of inputs for foreign 
manufacturers and processors. Since the EAA can be applied 
to all goods, of whatever level of technology, the entire 
range of US products - agricultural, raw materials and 
manufactures - must now be regarded as being at risk from 
a sudden and retrospective application of export controls.

11 Experiences over the West Siberian pipeline dispute alone 
illustrate bow widely the net of EAA regulations can be 
spread and thus the scale of doubt cast in the mind of UK 
companies who normally turn to US sources for products and 
know-how. In countering the effects of EAA controls on 
pipeline equipment, the UK Government was obliged to place ' 
Directions under Section 1(3) of the Protection of Trading 
Interests Act 1980 on a wholly UK company using US origin 
technology and equipment under licence, on UK subsidiaries 
of US companies using US origin technology or equipment, and 
on UK subsidiaries of US companies who were using wholly UK 
origin technology or equipment.

12 A spot check by the CBI has shown that UK companies whose 
preferred source would be a US or US-controlled one are now 
looking elsewhere because of the threat of U~ export 
restrictions on goods and technology. Such uncertainty 
attaches, for example, to the supply of a wide range of 
electronic components; equipment related to offshore oil 
field development; computer hardware and instrumentation 
associated with feed-processing equipment; -chemical plant; 
and laboratory equipment.

13 It should also be noted that the UK Export Credits Guarantee 
Department (ECGD) in its Exporters' Comprehensive Guarantee, 
covering credit of up to two years, has now excluded US 
Government action as a cause of loss, where the UK exports 
are destined for the USSB, Cuba or Libya. The same provisions
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apply to specific guarantees for suppliers' credits of 
longer than two years; and the ECQD will also seek 
recourse to the OK exporter for 100% of the contract 
value If he fails to supply goods for this reason under 
buyer credits extended to these markets. All this means 
that a UK exporter must now either turn to a non-US source 
of supply, or try to negotiate an exclusion of liability 
clause in his export contract, or assume the risk himself. 
In the last case his only escape from loss would be to sue 
US companies for breach of contract, a costly process with 
uncertain result. The prospect of litigation is clenrly 
not an incentive to take up business relations.

14 Such doubts are not merely the concern of US business In 
its overseas operations. Foreign Industrial Investment in 
the USA is large and has been growing rapidly over the last 
decade. It amounted to $65.5-billion In 1980. Existing 
and more particularly future investment can only be discouraged 
by the existence of wide-ranging powers to control exports, 
and will inevitably lead overseas Investors to question the 
advisability of locating plants and expanding their existing 
stakes in tbe USA.

15 The third result is to reinforce the arguments of those in 
West European countries who doubt the benefit of US industrial 
Investment in their countries. The OK Government welcomes 
investment from the USA; all it asks is that such investment is 
subject to OK, not US, laws and policies. Although not to be 
taken as indicative of a trend, It is nonetheless relevant 
to.note that in 1981 the UK Monopolies and Mergers Commission 
blocked a bid for the Davy Corporation of the UK by the 
Enserch Corporation of Dallas, Texas; and among several 
reasons given by the Commission in its report was the likely 
impact of a number of US statutes Including the EAA on a 
major exporting company, if it were to be owned and controlled 
from the USA.
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16 In its.evidence to the Commission, the Enserch Corporation 
stated that the USA had only imposed controls extra- 
territorially on offshore trade after extensive multilateral 
consultation; and the US Administration itself told the 
UK Department of Trade that the use of EAA controls to 
such an extent would mark a major change of American policy. 
Within eleven months of the appearance of the Commission's 
report, the same US Administration had put these controls 
into effect without consultation. It must be expected 
that all major proposed acquisitions of UK businesses by 
US corporations will be open to objection on the grounds 
of the possible application of the EAA. One of the yardsticks 
which the Monopolies and Mergers Commission has to apply 
under the public interest test refers to ".... maintaining 
and promoting competitive activity in markets outside the 
United Kingdom on the part of producers of goods, and of 
suppliers of goods and services, in the United Kingdom." 
(Section 84, Fair Trading Act 1973.)

17 The fourth outcome of the exercise of these powers is to 
undermine a fundamental element In the USA's international 
trade and investment policy. For years the USA has 
pressed for the national treatment of foreign-controlled 
enterprises by host governments; and the 19?d OECD 
Declaration on International Investment and Multinational 
Enterprises contained a section (II i, implemented by a 
Decision of the OECD Council):

".... Member Countries should, consistent with their 
needs to maintain public order to protect their ' 
essential security interests and to fulfil commitments 
relating to international peace and security, accord 
to enterprises operating in their territories and 
owned or controlled directly or indirectly by



1188

nationals of another Member Country (hereinafter 
referred to as Foreign Controlled Enterprises) 
treatment under their laws, regulations and 
administrative practices, consistent with inter 
national law and no less favourable than that 
accorded in like situations to domestic enterprises 
(hereinafter referred to as National Treatment)."

18 It will be inconsistent for the USA to urge that 
US-owned subsidiaries overseas should be treated as 
nationals of the host country, when it clearly regards 
them as subject to US jurisdiction, even if the US 
company owns as little as 25% of their shareholding 
or controls through some other link such as a licensing 
arrangement.

19 Also, attempts to extend the reach of US laws beyond 
national frontiers run counter to principles clearly 
recognised in the Guidelines for Multinational Enterprises 
which at their inception were jointly commended to some 
800 American corporations by the US Secretaries of State, 
Treasury and Commerce. Under the heading of General 
Policies, the Guidelines urge that enterprises should:

"take fully into account established general policy 
objectives of the Member Countries in which they 
operate;

in particular, give due consideration to those 
countries' aims and priorities with regard to economic 
and social progress, including industrial end regional 
development, the protection of the environment, the 
creation of employment opportunities, the promotion 
of innovation and the transfer of technology; .........
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......allow their component entities freedom to develop
their activities and to exploit their competitive 
advantage in domestic and foreign markets, consistent 
with the need for specialisation and sound commercial 
practice."

20 Where obedience to US laws is likely to bring American- 
controlled overseas subsidiaries sharply into conflict 
with the interests of the local economy, host governments 
are likely to think twice before allowing them tc become 
major sources of technology or suppliers for public sector 
contracts.

Legal objections to foreign policy controls

21 As noted, the foreign pol.'.cy controls in the EAA are unique 
amongst the legislation of Western countries. This isolation 
Is not surprising. The legal basis of extraterritorial 
assertion of jurisdiction by the United States is not 
accepted by most OECD countries and has been a source of 
international discontent for some years. While most ol the 
disputes in the past concerned the regulation of markets in 
goods, the West Siberian pipeline incident added new 
dimensions to this type of conflict through the US basing 
its jurisdiction on the existence of a US shareholding in 
foreign company or the incorporation of US origin goods or 
technology in products manufactured overseas. In the iattar 
case US industry was required by the US Administration to 
assert control over goods and technology it had sold to 
foreign partners in a way which would be roundly condemned 
under US federal legislation as abuse of monopoly rights if 
the practice occurred as a result of solely private initiati/e 
in the US market. The demands of US public policy thus lead 
to measures which transgress the norms o international law 
and in other contexts would be repugnant to its own legislation.
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22 The increasing frequency of assertions of extraterritorial 
Jurisdiction by the US Administration for a variety of 
reasons (eg anti-trust, discovery of documents for 
regulatory purposes) has already inspired protective 
legislation in the UK, France, the Netherlands and 
elsewhere. Moreover, as the ruling in the case of CEP 
(France) v Sensor (Netherlands) at the Hague showed, 
foreign courts are not ready to accept measures which 
overturn settled principles of International law or the 
terms of treaty commitments (in this Instance, the 
nationality of companies, an prescribed by Article XXIIT 
sub 3 of the USA-Netherlands Treaty of Friendship, Commerce 
and Navigation of 1956). Under this ruling, Sensor BV, 
a subsidiary of Geosource of Houston, Texas, was required 
to fulfil its contract with CEP (France) to supply 2,400 
strings of geophones for use on the West Siberian pipeline, 
contrary to the instructions given by its US parent under 
EAA regulations.

23 Also, as is well known, the European Community Itself
protested vigorously at the June 1982 Regulations made under 
the EAA and has recently submitted an aide-memoire suggesting 
changes to US policy ; I practice which should be made as 
part of the review of the Act. It is thus apparent that the 
USA stands alone in its attempt to impose such controls. In 
particular, major European states are most unlikely ever to 
accept the validity of any regulations made under the EAA . 
or other UP laws, the intention or effect of which is to 
regulate the conduct of companies incorporated and carrying 
on business outside the USA.

24 In view of this, foreign policy-makers in the USA should 
consider whether future attempts to exercise such powers 
will further their objectives. There is now small 
likelihood that measures could be operated in such a way 
as to regulate the conduct of European companies; and the
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ui« of BAA powers may therefore be effective only In cases 
where other sources of supply are not available - cages 
which are likely to be few, given that much of even the 
most advanced technology Is now Indigenous to Western 
Europe and Japan. Experience suggests that foreign policy 
goals oar. only be effectively pursued through trade embargoes 
when a wide consensus exists In favour of their use. In 
short, whilst Europe looks to the OSA to lead the Western 
Alliance, that leadership should be exercised through a 
process of consultation and consent aa to both means and 
ends.

Reforming the EAA

25 As stated, the powers contained in the EAA for foreign
policy purposes constitute an element of risk which European 
companies have to take Into account when they make business 
decisions. Where -their choice of partners reflects other 
than economic considerations, this must be regarded as a 
misallocation of resources which benefits neither the USA 
nor Europe. More generally, the EAA regulations weaken the 
liberal framework for International trade and Investment 
which binds the Western Alliance, while falling to achieve 
the policy alms which are the reason for their existence. 
On these grounds we would urge that they be abolished. If 
this were done, the Administration would, of course, still 
retain comprehensive powers in terms of the Trading with the 
Enemy Act and the International Emergency Economic Powers 
Act (or similar elements in the EAA).

26 Only if abolition of the foreign policy controls cannot be
achieved should other options be considered. Any alternative 
should Include a requirement that the Administration must 
consult closely with allies to determine their respective 
political reactions to embargoes on US goods and technology 
and the likely effectiveness of such measures. Foreign policy
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priorities kjd strategies may vary from one Administration 
to another in the light of changing international circum 
stances; and political shifts of this kind are impossible 
lor business to predict and thus negate any basis for 
planning. Companies located in countries which are major 
trading partners of the USA may thus be exposed to serious 
financial loss and have to lay off much or all of their work 
force if controls gravely disrupt their trading patterns. 
Especially in time of recession friendly governments cannot 
accept heavy economic costs unless they themselves judge 
that political benefits justify them. Measures influenced 
solely by the perceptions of other administrations and 
which In any event are generally unacceptable under the 
principles of international law are bound to be strongly 
opposed.

27 As an additional safeguard, Congressional hearings should be 
made mandatory if the Administration intends to make regula 
tions under the EAA introducing new controls. Scrutiny 
would be provided for, so as to ensure that controls were 
not Imposed, other than in exceptional circunstanees, on a' 
friendly nation which bad indicated they ran counter to its 
Interests. In doing so, Congress would need to assume that 
friendly governments promoted exports to all countries 
subject.only to any specific regulations or ban under their 
laws for military or economic necessity.

28 Also, the EAA should be amended to prohibit the retroactive 
use of controls whi.ch frustrate contracts concluded by, or 
important to, companies in friendly nations. We are glad to 
note that tbe OS Administration recognises the importance of 
this issue in the proposals for revising the Act contained 
in its recently introduced Bill. However, we do not consider 
that this Bill gives adequate protection to existing sales 
contracts by excluding from controls those which require 

. delivery within 270-days of regulations coming into force.
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It Is by no means uncommon in large projects for goods to 
be supplied over periods as long as five years. Contracts 
of this kind are normally o? high value; and if they 
should be put in jeopardy, the solvency of the lead firm 
and many- sub-contractors is often at stake. We thus 
believe that the Administration's proposal does not 
adequately uphold the sanctity of contract.

29 Finally, the CBI does not consider that the Administration 
should encourage submission clauses in contracts between 
OS corporations and their partners in friendly countries. 
They represent an unwarranted intrusion into the freedom 
of contract and introduce an element of uncertainty into 
business relations.

Consultation: a proposal

30 Whilst recognising the need to control shipments of goods 
likely to aid the military effort of a potential enemy, the 
CBI has always believed tbat the use cf embargoes on external 
trade for foreign policy purposes is likely to be a two-edged 
weapon. To sustain pressure on an adversary, tbey need to 
be consistently applied and within a framework of agreement 
supported in spirit and result by friendly nations. We 
respectfully submit that these arguments equally hold for 
tbe USA and that the EAA should be amended to take account 
of then.

31 We believe that it would be la the interests of the Western 
Alliance that there should be recognised machinery for 
consultation and the resolution of disputes which nay arise
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from the MSB of powers of the kind found in the EAA. The 
most obvious forum to be considered for the purpose is 
the OECD, which groups the members of NATO and all the 
industrial nations with a major stake in international 
trade. With consultative mechanisms in the field of 
restrictive business practices and the guidelines for 
multinational enterprises, the OECD already has experience 
and precedents on which to build.

32 Under such an arrangement the country planning to take 
measures which might damage the interests of other 
signatory states would have to give notice of its 
intention, consider representations made by them about 
the possible effects of its action on their economic 
interests, and examine how injury to them might be avoided 
or mitigated. If the country planning export controls 
failed to give notice of its intention, any OECD signatory 
nation could initiate the consultation procedure, if it 
believed that its economic interests were at ri.'k.

33 We urge that the USA should give serious attention to
developing such a proposal with its OECD partners and offer 
the suggestion as one which is material to the review of 
the EAA.
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Statement in Support of Retention of Section 7(c) in the

Reauthorlzation of the Export Administration Act of 1979

S. 397 and S. 979

by

Norman Lavln, President 

Brass and Bronze Ingot Institute

This statement Is in support of retention of Section 7(c) of the Export 

Administration Act of 1979. This subsection provides for a procedure and 

time schedule to be followed by the Secretary of Commerce for considering 

petitions requesting monitoring or export controls on recyclable metals. The 

members of the Brass and Bronze Ingot Institute (BBII) believe It Is Important 

that this provision be retained in the Export Administration Act so that timely 

decisions will be made by the Secretary when there are severe shortages of 

recyclable metals In the domestic market.

The Brass and Bronze Ingot Institute is a national trade association 

representing-the domestic brass and bronze Ingot Industry. The Ingot Industry 

serves an Important role in the economy by recycling copper and other non- 

ferrous scrap and waste. During the past five years the domestic Ingot 

industry has recycled over two billion pounds of copper base scrap. This 

recycling saves not only valuable non-renewable metallic resources, but also 

large amounts of energy. United States industry consumes more primary 

copper than Is produced from domestic ores, and part of this shortfall Is 

covered by recycling.

The scrap is converted into brass and bronze ingot, an economic raw 

material that Is used by the nonferrous foundry Industry to produce castings. 

These castings are used In thousands of consumer and Industrial products.

For more than 30 years, until January 1972, exporters of copper base 

scrap were required to obtain validated export licenses from the Department
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of Commerce before making export shipments. This procedure provided the 

Secretary with an excellent tool for monitoring exports and controllng the 

level of exports during periods of domestic shortage. This requirement was 

dropped in 1972 and in 1978 the domestic scrap market was severely dis 

rupted by a surge in experts of copper base scrap. The 1978 exports were 

47% higher than the 1977 exports, and only 7% below the previous all-time 

record for copper base scrap exports in 1960. In early 1979 the BBII made a 

request to the Department of Commerce for monitoring of copper base scrap 

so that appropriate timely action could be taken If exports continued at the 

high level reached In January 1979. The Department of Commerce <lld not 

have any specific procedure for considering this type of request for monitoring 

In 1979. However, the Department of Commerce "reviewed" the situation 

and advised the BBII that they did not believe a formal export monitoring system 

for copper base scrap was needed. In spite of this "review" and conclusion 

that no action was needed, exports continued to increase in 1979 and 1980. 

The 1980 exports reached a new record high by exceeding 1960 by 15%.

When the request was made to the Department of Commerce for monitoring 

in 1979, the members of the BBII believed that there was a need for a formal 

ized procedure to review requests for monitoring and/or export controls similar 

to the procedures used by the International Trade Commission to consider 

requests for import controls. It was felt that only with a formalized procedure, 

all interested parties would have the opportunity to have their views con 

sidered In a timely manner before a decision was made by the Secretary. The
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procedure provided for In Section 7(c) of the Export Administration Act of 

1979, was an answer to this need and was fully supported by the BBII.

Section 7(c) of the Act provides only for a procedure and time schedule 

for the Secretary of Commerce to use In considering petitions for monitoring 

or controls. It does not establish standards for the Secretary to use In 

making a determination as to whether or not monitoring or controls should 

be established.

The members of the BBII believe that the procedure provided for in 

Section 7(c) was not only necessary and proper, but long overdue. During 

the previous 20 years, when the industry was faced with severe copper base 

scrap export problems, there was no established procedure for exporters or 

consumers to follow in making their concerns known to the Secretary of Com 

merce. The experience of the Ingot Industry during that time was: (1) there 

was too much delay by the Secretary In Instituting controls; (2) the level of 

controls were not adequate; and (3) the controls were removed too early.

The administration has proposed deleting Section 7(c) from the Act, as 

well as all other special provisions in the short supply section that relate to 

particular items. An administration representative, in support of these dele 

tions, said "... the President should have the latitude and flexibility to 

determine the need for short supply controls as they occur ..." As noted 

above, Section 7(c) only specifies a procedure to be followed in considering 

a request for monitoring or controls and It does not in any way restrict the
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President's or Secretary of Commerce's "latitude and flexibility. "

Members of the BBII have not used the procedure provided for in 

Section 7(c) since It was enacted in lata 1979. However, they recommend 

ami strongly urge that Section 7(c) be retained in the Export Administration 

Act so that it will be available if market conditions call for its use.

###

Note: Norman Lavln, president of the Brass and Bronze Ingot Institute, is 
president of R. Lavin & Sons, Inc., Chicago, Illinois.

Brass and Bronze Ingot Institute 
Washington, D.C. office 
Suite 535
1511 K Street N.W. 
Washington, D.C. 20005 
(202) 628-8777
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BILL SHEFFIELD

MAX 11, 1983

The Honorable John Heinz
United States Senate
SR-277, Russell Senate Office Building
Washington. D.C. 20510

Dear Senator Heinz:

It Is my understanding that the Banking, Housing ana Urban 
Affairs Committee Is currently considering reauthorlzatlon of the 
Export Administration Act. With this In mind, I respectfully 
request that the attached position paper relating to the export 
of domestic crude oil be Included in the official hearing record.

As you will note, the paper recoonends that a limited amount of 
Alaskan Oil (200,000 B/D of existing production and future 
production) be authorized for export on US. built tankers manned 
by American crews and subject to certain Presidential findings 
and a Congressional veto. Our analysis has led us to conclude 
that such exportation would be In the national Interest for a 
number of reasons, including Increased federal revenuea, 
strengthened national security, accelerated domestic oil 
development, a better balance of trade, and the establishment of 
a better oil pricing mechanism for North Slope crude.

I appreciate this opportunity to express the State's position on 
this important matter. If we can be of further assistance in 
your deliberations on the Export Administration Act, please let 
us know.

Sincerely,
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BILL SHEFFIELD

STATE OF ALASKA
OrriCl Or THC COVKMNO*

WASHINGTON, D. C.

THE NATIONAL INTEREST IN OIL EXPORT

Suggested Approach: There are currently several layers of 
statutoryrestrictions on the export of crude oil. These 
restrictions were well intended, but rhey have not yielded 
beneficial results to our nation. We are proposing that export 
restrictions be relaxed to permit the limited export of crude oil 
(200,000 B/D of existing North Slope production and future 
production). This export would occur on American built tankers 
using U.S. crews and maintained in U.S. shipyards. We do not 
propose the repeal of the existing requirement for a Presidential 
finding that such export would be in the National interest 
(subject to Congressional veto). We feel this approach would 
produce very significant benefits to the United States.

Benefits of Limited Oil Export

o A large increase in federal revenues. Oil exports from 
Alaskato PacificRimnationswould result in significant 
transportation savings as the shipping route to those nations is 
shorter and more direct than to the U.S. Gulf Coast 'where one 
half of Alasksn oil is currently transported. 3epending on world 
market conditions, these savings could mean an additional $170 
million in annual windfall profit tax payments to the U.S. 
treasury assuming export of 200,000 B/D.

o Strengthened national security. Oil exports from the U.S. 
to ourPacificRimfellieswould correspondingly reduce to the 
same extent their reliance on unstable foreign sources and the 
likelihood of a natural gas joint venture between the Japanese 
ai.d the Soviet Union.

o A more favorable trade balance between the U.S. and Japan 
and tlie UTS~^and Mexico. Should the Japanese purchase Alaskan 
oil,it would substantially reduce our $18 billion trade deficit 
with Japan. Mexico has the ability to increase deliveries to the 
Gulf Coast which would help reduce its foreign debt, much of 
which is held by U.S. lending institutions. In addition, 
authorization for limited exports could provide the basis for 
securing significant trade concessions from lapan and other 
Pacific trading partners (e.g. automobile, agricultural imports).

o Increased oil production in Alaska. The opening of new 
markets for Alaskan oil will serve as an incentive for increased 
exploration and development of oil in expensive frontier areas. 
It may also encourage additional investment in developing 
Alaska s oil, gas, and coal resources.

o The establishment of an objectively ascertainable value for 
Alaskan oil. Limited export of Alaskan oil would result in an
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easily aeterminable price at Valdez (terminus of Trans-Alaska 
pipeline) . This price is very important in the computation of 
federal and State taxes and is key to a dispute over oil pricing 
practices which involves the ability of independent refiners and 
marketers to compete with some of the major North Slope 
producers. It would also help to avoid additional costly future 
litigation.

Using this approach these desirable goals may be obtained 
without penalty to U.S. consumers and the U.S. maritime industry?

Much of the opposition to export of some volume of Alaska oil has 
been generated by arguments based on extreme assumptions. These 
include threats to national security premised on the exportation 
of all (1.6 million B/D) production of Alaskan oil, threats to 
the maritime industry on the assumption that foreign tankers 
wo'.ild carry exported oil, and impacts on th^ American consumer 
baped on the acquisition of higher cost, replacement oil.

These threats would not materialize under the State of Alaska's 
proposal.

Nation?! security would not be compromised- it would be 
strengthened.Strong supportfor limitedfTOO.OOO B/D) has been 
expressedb"y the President's advisors at the National Security 
Coun.ci!.

The U.S. merchant marine industry would not be penalized as U.S. 
(Jones ActY oil tankers with U.S. crews would carry any export 
oil/Merchant marine employment should actually increase as new 
oil" production results from incentives created by an export 
market.

There would be no adverse Impact on consumers as the price Q! 
oil, adjusted for quality differentials, is generally determined 
by the world~oil marVet.IrT a free market, replacement oil 
should be available on the Gulf and East coasts at the same price 
as North Slope crude. Oil exchanges may De arranged which would 
have the net result of lowering transportation costs.

It should be noted that current law permits the export of 
minimally refined products. It is anomalous that this is 
permitted while crude oil may not be exported. Approximately 
700,000 B/D of these products are currently being exported from 
the United States.

In summary, several very significant national benefits may be 
obtained by a relaxation of restrictions on oil exports. Iy~ 
utilizing the approach auggested'here, the benefits ot export miy 
be obtained without incurring liabilities.~

-2-
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THE INSTITUTF OF ELECTRICAL AND ELECTRONICS ENGINEERS, INC.

EDWARD J. DOYLE, P.E PLEASE REPLY TO: 
VtoftPrMldWit 1111 19th StrMt N.W. Suit* 006 
PTOfeukmftJ ActMtrt* Wwhlngton, DC 2003B, U.SA

TBrtphon* (202) 7K001 7 
Tetocoptftr (202) 7860836

TESTIMONY OF THE IEEE TECHNOLOGY TRANSFER COMMITTEE ON 

THE EXPORT ADMINISTRATION ACT OF 1983

IEEE, an orgenlzatlon composed of members who serve both 
high technology industries and the universities that produce 
eng i neers and scientists who contribute the ideas, believes that 
export policy is a major component of a "national technology 
policy." An effective national technology policy should balance 
national security needs with the economic need to expand U.S. 
exports and the U.S. share of world markets.

These views are based on the bel ief that the economic 
strength of the U.S. Is a major element in the guarantee of our 
national security in addition to our military strength. They are 
based on the further bel !ef that we maintain our economic 
strength by producIng 9 continuous stream of innovations and 
inventions. In short, we should facilitate rather than inhibit 
innovation by a tangle of regulations.

A key resource of the technological leader is lead time. It 
Is essential that we capitalIze on this resource, that we be 
quick to innovate and quick to capitalize and market.

The U.3. Activities Board of IEEE, after a year-long study 
of current efforts to impose new r'lles governing technology, 
concluded (1) that controls should focus on leading-edge tec h- 
nological know-how, not necessarily products, and (2) that effec- 
tive implementation of controls should be instituted with an 
informed knowledge of the availabil ity of similar goods and tech- 
noIog i«s In foreign countries. A copy of a position paper, 
adopted on Nov. 17, 1962, Is attached as a part of this statement.
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IEEE el so believes that cooperation between the government 
and private industry in fixing and adT. n i si er I fig export controls 
Is essen t i oI . As stated in its position paper,

The government should so I icit the professional counsel 
of knowledgeable non-government Individua-ls in esta- 
blishing joint advisory entities to evaluate specific 
technology items from the viewpoint of industry, commerce, 
and national security, and to review periodically 
these value estimates. Individuals who create the 
technology are well equipped to advise government on 
the importance of specific technologies and the 
appropriate, limitations on their dissemination.

In general, we support many of the concepts embodied in two 
bills pending in Congress to renew the charter of the Export 
Administration Act* They are S . 397, sponsored by Sen. John Heinz 
of Pennsylvania, and H.R. 1566, sponsored by Rep. Don Bonker of 
Was h i ngton.

At the seme time, we welcome assurances offered by the 
Administration that its legislative proposal is based on the 
be i ief that "Economic strength provides the foundation for our 
leadership responsibilities In the world." We welcome the s + ate- 
ment of Lionel Clmer, the Under Secretary of Commerce, that the 
Administration "Is committed to strengthening and Improving the 
effectiveness of COCOM." * We bel ieve multilateral controls are 
essential to an effective international trade position.

Qua I -Us? Il_tems

Many electronic products for commercial end-use are controlled 
for reasons of national security. With some exception, most stra- 
tegic or dual-use it ems require a validated license for export 
(except to Canada). We agree witn conclusions reached by the 
GAO ** that the i icensing requirements imposed for reason? of 
national security can be reduced substantially without affecting 
the integrity of the export control program. GAO has concluded 
that the present system is mo re a paper exercise than a co n t ro I 
m ec h a n i sm .

* Testimony before the House subcommittee on International 
Economic Policy on April 5, 1983.

*» Report of the Comptroller General of the U.S., (GAO/ID-82-14 ) f 
May 26, 1982.
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C oordinat I ng Comm Ittee _fpr M u I ;M__t a_t_e_r_aj Export Control s (JOCOM)

Export controls, to be effective, m us * be multilateral. The 
instrument for multilateral controls, COCOM, should be 
strengthened and given additional technical resources to carry 
out its mission. He be! ieve operational Improvements could be 
achieved by bringing COCOM countries under a treaty framework to 
limit the ability of individual countries to make their own 
Interpretations of the rules.

Military Critical Technology List

Many technologies developed for commercial use are more 
advanced than technologies currently used for military purposes, 
DOD rel ies increasingly on technologies developed for commercial 
purposes. The quality of commercial technology available to DOD 
from U.S. companies depends to a significant degree upon the ac i - 
Mty of those companies to participate effectively in the free 
worId mar ket.

Therefore, every effort should be made to limit the MCTL to 
only those technologies with clearly significant military Impli 
cations. At the same time efforts should be stepped up to 
decontrol those products which embody technology which has only a 
remote military significance end wh i ch Is available from other 
industrialized countries.

5/13/83
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Inventions & Security Act, etc.) Responsibilities for clearly defined 
control and Implementation of technology transfer limitations should be 
established, Including the assignment of lead responsibility for each type 
of limitation of technology to a slngl« administering government agency or 
office. Documentation of these responsibilities wiI I correct the perceived 
splintering of responsibility among the Departtnents of State, Commerce, 
Defense, and Energy, with Input from several inoependent agencies (ClA, 
NASA, NSA, etc.). Most importantly, any limitations on technology transfer 
should be reduced to the absolute minimum requirements of the nation's 
interests, and be administered in an efficient, equitable, and Intel Iiqent 
manner.

The following guidelines are recommended:

* Necessary restr i ct ions shou Id be focused upon IP ; ig- 
edge techno log 1es, not necessar]|y products, and 
further be limited to those particular technologies 
that ore cr it lea I to not Ion81 secur i ty. Any 11 mita- 
tIons imposed must be spec i f ic. Broadness permits a 
w ide range of interpret at ion that creates con f us ion , 
uncertainty, and the possibility of abuse.

* The government should solicit the professional counsel 
of knowledgeabIe non-government Ind i vi duaIs In esto- 
blishlnq Joint advisory entities to evaluate specific 
technology items from the viewpoint of Industry, commerce, 
and natIona I securIty, and to review per iod i calIy 
these value estimates. Individuals, who create the 
technology are well equipped to advise government on 
the importance of specific technologies and the 
appropr i ate, 1Imitat Ions on thelr dissemi nat ion.

* Technology read 11y aval I ab le with In other nnt ions
shouId not be IncIuded In any restrlet i ve U.S. reguI at Ions. 
Counsel as to what technologies ore in fact readily 
evs IabIe in the worId shouId be sought from the adv!- 
sory ent itles proposed herein. The United States 
government should actively seek to expedite the pro 
cesses by wh ich mxi 11 Inat I on a I agreements on joi nt 
limitations are reached.

* Dec Is ions on clearances or den I a Is shouId be rap idly 
obtainable in advance of any proposed transfer. The 
*'<(!.•»-frame of these decisions should be commensurate 
wltn the requirements of industry, technlca' publica- 
tions and professional meetings.

* Both the regulations and their application to the 
transfer of technology should be appealable In a 
direct and rapid manner. The appeal process should 
provide for professional counsel from knowledgeable 
non-government Individuals through the advisory enti 
ties described herein.
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The administering government organization should be 
responsible for identification of potential damatje to 
national security, including justification of such 
Identification.

Pre-relea?e screening of technical Information by 
government sponsored organizations should not be 
ernp I oyed except I n extraor d i nary cases. These cose 
should be selected only Bfter consultation with 
the knowledgeable nongovernment Individuals who 
constitute the advisory entities described herein.

* The eng i neer i ng, sc 1 ent i f ! c, and industr i a) comrour: ity 
shouId be much better informed by the government than 
It now is as to areas of technology considered sen 
sitive and the means employed by competitor or adversary 
nations for improper acquisition of such sensitive 
technology.

* Regulations should not discourage the participation of 
non-U.S. citizens in U.S. academic env i ronments. 
Universities cannot be expected to enforce national 
security regulations unless explicitly required by a 
sponsor of a program that Is accepted by the univer 
sity. Admission to the U.S. for study should be 
granted accord ing to appropr i ate Immigrat Ion crIter ie.

It is +he opinion of USAB that the adoption of the foregoing principles and 
guidelines will result both In the more rapid growth of U.S. technology and 
in improved national security.
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April 23, 1983

Senator John Heinz III 
UNITED STATES SENATE 
Washington, D.C. 20510

Dear Senator Heinz:

Re.: Renewal of the Export Administration Act.

Further to your letter of February 24, 1983 and consequent 
communications in connection with the above subject I was 
very pleased to learn that you. as chairman of the International 
Finance and Monetary Policy Subcommittee, have introduced 
legislation to correct some of the existing problems with 
the Export Administration Act and seeking our advice.

I have studied your proposed legislation and I would like 
to make some additional recommendations,

I believe, the main reason for our current control policy 
not serving either our foreign policy objectives or our 
exporters, as you stated, is that we have been struggling 
with the unfortunate symptoms without attempting to eliminate 
the causes or sources of those symptoms.

In ATTACHMENT A, to understand the reasons behind my 
recommendations, I have attempted to discuss some of the 
causes or sources of the unfortunate symptoms and I have 
tried to describe some of my observations during my numerous 
dealings with many types of people involved in our high 
technology export on both sides of the Iron Curtain.

In order to analize what is going on, we have to deal 
separately with those significant exports of high priced 
(or large quantity) controlled high technology commodities 
or contracts which cannot be handled by blackmarket operators, 
whose proposed end-use and end-user can be verified and whose 
end-use can be monitored after sale. The U.S. public hears 
about these exports only through the newsmedla because the 
exporters of these commodities are usually large powerful 
corporations and their arguments wich the administration 
always hit the headlines. Our export administration is 
structured to deal with such cases and, while one can argue 
about the political or economic wisdom of some of the Export
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Administration's decisions in connection with such exports, 
one cannot complain about the U.S. Export Administration's 
method for processing the related export license applications.

On the other hand, the bulk of our high technology exports 
consists of smaller value commodities produced by a large 
number of various suall sized manufacturers and exported 
either directly or through third parties. Unfortunately, 
the OEA is applying the seme complex and elaborate method, 
which is structured for controlling the exports of the above 
described large value commodities or contracts, to the 
processing of the export licenses related to these large 
number of smaller value commodities as well. Naturally, the 
result is rather disappointing.

The STATEMENT DY ULTIMATE CONSIGNEE AHD PJKCHASER is one of 
the strangesc forms, as far as the small value controlled 
commodities are concerned, under the existing circumstances. 
Can we expect each foreign end-user who (occasionally) purchases 
oome relatively small value U.S. equipment, parts or components, 
etc., to understand those complicated Enslisn sentences on that 
statement? Has he to purchase (and probably have it translated) 
and study the heavy volume of the complex U.S. Export 
Administration Regulations? Apparently, he needs to do this 
because he has to sign on this statement that he will not resell 
or dispose of, etc. the commodities he intends to purchase in s manner "contrary to U.S. Sxport Administration Regulations" 
to any person if there is a reason to believe that it will result 
directly or indirectly in disposition contrary to U.S. Export 
Administration Regulations. He must also purchase those 
Regulations to learn to whom the Regulations would allow him 
to sell his own products which would use those U.S. components, 
etc.

Because the truthfulness of these STATEMENTS BY ULTIMATE 
CONSIGNEE AND PURCHASER is very rarely checked (if they can 
be checked at all as they are intentions only) the result is 
that the prospective (even the honest) end-user often signs 
as many blank forms as the purchaser (usually a middleman) 
wants him to sign and lets the middleman struggle with filling 
them out later (why would he waste time with it, getting those 
goods oac of the United States is not his job, it is his 
supplier's job, the middleman's job).

As the Western European middlemen usually also deal with 
Eastern European customers, they have the opportunity to fill 
into such presigned certificates the requirement of their 
Eastern European customers as well. Many of the business 
people abroad consider our U.S. export licensing procedure 
as unreasonable, therefore we cannot expect much cooperation 
from them. Even if the end-users sign the completed statements.
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their only concern is to get the goods as fast as possible, 
so they are usually trilling to shape their statements to aid 
such an intention of the middleman.

Because in case of these large number of smaller value 
controlled commodities neither the correctness of the statements 
presented on the STATEMENTS BY ULTIMATE CONSIGNEE AND PURCHASER 
in connection with the end-use and the end-user is (or even 
can be) verified, either before or after the sale, nor the 
exporters' claim in connection with foreign availability can 
be ascertained due to lack of available reliable information 
at the OEA, some of the individuals involved in the processing 
of the export license applications are often reluctant to make 
any decision at all, hence there is a delay, uncertainty and 
injustice in connection with the approval or rejection of such 
applications. Even if a license is approved finally, the 
customer often cannot wait until a positive decision is obtained, 
because delay may be very costly for him, and therefore he is 
forced to shift his order to another manufacturer (Western 
European or Japanese) or will never return for another order 
for U.S. made goods.

A U.S. manufacturer (or exporter) who has spent a lot of money 
on obtaining an order from Eastern Europe, etc. with the 
natural expectation that he would be able to deliver that 
order fast (as all the signs, including his contacts with the 
OEA, indicated chat he should not expect problems vith 
receiving a license) will lose interest in searching for new 
export orders if his dealings with the OEA become costly, 
especially if he loses the order due to a delay in the issuing 
of the related export license or due to an unjustified.denial 
of the license.

Our Western European and Japanese competitors in the CoC >m 
countries also have an export license requirement in connection 
with nearly all the Items we have but they do not seem t > have 
the same delay and uncertainty in the processing of theii 
validated export license applications as we have in ours. 
>lence, in spite of that most of the Eastern European, etc. 
end-users prefer U.S. made products, they are forced to go 
for the Western European or Japanese made similar products, 
even if such Western European or Japanese goods are not as 
good and as cheap as ours, because the waiting and the 
uncertainty can cost them much more than the difference in 
price and quality.

Another important factor is that the overseas end-users prefer 
to deal , if they can, with one single non-biased local (or 
semi-local, who often visits them) supplier only, whom they
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can trust and who provides them free of charge technical help 
in finding anJ selecting the most suitable products and 
manufacturers for their overseas reauirement because it is 
very difficult and expensive for them to search for suitable 
equipment overseas, to deal with and chase a large number of 
overseas suppliers, banks, etc. separately even if soae of 
them might have a local representative. It is much simpler 
and cheaper for them to issue one single order (either in local 
currency to such a supplier, or in foreign currency to the 
overseas partner of such supplier) covering all their reauix-e- 
ment for a specific project.

Such a (local) supplier (in the European country) usually 
pairs up with a U.S. supplier who deals wiLh the other U.S. 
manufacturers and users. Such a pair can be very effective, 
as they usually maintain daily TLX and voice consnunicatinn 
between themselves, each deals with his contacts locally and, 
in general, operates as a local business. Such pairs, through 
their technical skills and established technical, business 
and financial arran2einents, can eliminate the difficulties 
which normally exist in overseas communications and foreign 
trading. They can, at a relatively low cost, make the 
business dealings as simple as if the overseas customers were 
located within the United States.

Such pairs are very beneficial to the United States as they 
ensure that all the import r» n in rfiiucntH of their foreian 
end-user customers are satisfied vi".h U.S. made commodities, 
so they sell overseas the products of even those U.S. 
manufacturers who themselves do not make any promotion of their 
own products overseas. Such a pai.r can obtain a U.S. distribution 
export license (in case of many countries) covering the majority 
of the goods they supplv. hence they can eliminate even the delay 
in the processing of the export licenses. The U.S. side of RII'-H 
• "»ir could be, for example, a U.S. electronic system 
manufacturer who oairs uo with hie overseas distributor and 
tries to supply all the requirement of his overseas customers 
in that country, even if a customer j.ntends to raai-* ( . h ie system 
assembly work partially or completely himself, to tnsure that 
such customer does not go over to hiu foreign (overseas) 
competitors and stay with them.

Unfortunately, such pairs often run into problems with other 
U.S. manufacturers whose products they want to purchase and, 
with or without modification, to supply to the foreign end-user 
as part of a system or as part of a long list (the selected 
supplier must provide all the items on the list). The problem 
starts because, when the U.S. party of such a pair calls up 
another U.S. manufacturer and inquires about the price and
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availability of a controlled commodity, such a U.S. manufacturer 
often worries that the inquirer, especially in case of 220V 
requirement, night export that item in violation of the Export 
Administration Regulations and he, the manufacturer, might be 
accused of complicity in such a violation. Therefore, he will 
inquire about the destination of the goods.

If the inquirer, the U.S. party who is a domestic customer 
to such other U.S. manufacturer, admits that those products 
will end up eventually (with proper export license) in a 
specific foreign country, than the U.S. manufacturer is likely 
to try to treat the inquirer, in violation of the U.S. 
Anti-Trust Laws, not as a domestic purchaser but as one acting 
on behalf of a foreign purchaser and either will quote a high 
export price or refuse to sell to him anything at all, saying, 
that he, the manufacturer, has an exclusive representative 
in that country (to whom he needs to pay a commission) and 
the inquirer should contact that representative abroad for 
price and delivery (the representative's price is usually 
exorbitant).

In both cases the high coat eliminates the use of that 
manufacturer's products in that complete or partial system, 
or even it might elininate tha entire contract for the U.S. 
party of the pair, and the overseas party of the pair might 
be forced to move the entire requirement to a Western European 
system manufacturer (competitor of the U.S. manufacturers) in 
order that, at least, he does not lose that customer.

This is a rather foolish attitude for the U.S. manufacturer 
because his in-country exclusive representative (many of such 
representatives are very useless) often will not even have 
an opportunity to bid for supplying his principal's products 
for such a requirement directly as he would not be able to 
supply the entire package (complete or partial system or a 
long list of items produced by various U.S. manufacturers) 
and as he did not assist the end-user with the creation of 
that requirement. Also, the U.S. manufacturer is not responsible 
for paying a commission to an overseas representative when the 
U.S. manufacturer sells the goods to another domestic U.S. 
company.

So it is not always the fault of the OEA that we lose our 
export business, often it is caused by the U.S. manufacturers 
themselves with their own foolish attitude (over-protection 
of their useless representatives). They not only lose the 
business but they violate the U.S. Anti-Trust Laws and eliminate 
the possibilities that your Foreign Trading Company Act could 
succeed as these pairs could perform the most successful 
export trading activities if their activities would not be 
hampered by other U.S. manufacturers. So the success of your 
Foreign Trading Company Act very much depends on whether or not
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you can eliminate the above described behaviour of some of 
the U.S. companies by legislative action.

Probably one of the most important basic problems, in case 
of smaller volume items, with our export control method is 
that the Commodity Control List (CCL) of the Export 
Administration Regulations often lists the controlled 
commodities not in terms of their most significant parameters 
(listed as part of their specifications and presented on their 
published datasheets) but in terms of, for example, how they 
were manufactured, in terms of the product of several para 
meters (some of them not only not published, but never measured 
by some of the manufacturers of those equipment), etc. There 
fore, not only those business people who are exporting such 
equipment, but even the technical people frequently do not 
understand whether or not a validated export license is 
required. To most of the marketing people the goods they 
sell usually mean nothing more than a model numDer, price and 
terms and conditions of sale.

The next most important problem, in case of the smaller value 
items, is that a U.S. exporter never knows in advance if he 
can deliver an order for controlled commoditiis, and when, 
after he had spent a lot of money on obtaining i»n order. He 
cannot check it in advance with the OEA because the OEA is too 
busy with shuffling the actual license applications and cannot 
deal with inquiries, so the OEA will advise him to obtain an 
end-user certificate from the potential customer and submit a 
proper license application (previously an exporter could not 
submit an application unless he had a firm order), which has 
to go through the entire process, in order to learn that he 
would or would not be able to deliver such an or<'er if he 
received one.

Unfortunately, many of the end-users in controlled countries 
are not willing to give a written advance notice to the OEA 
about those commodities which they intend to purchase through 
the blackmarket, unless someone ensures them that a license is 
likely to be granted within a reasonable time, so the OEA 
enforcement people would know what sale to look out for. 
Therefore, most of the end-users in the controlled countries 
go straight to the blackmarket. Other reasons for such a move 
are described in Attachment A.

Apparently, our task ought to be to develop an improved export 
control method, in connection with the smaller value items that 
represent the bulk of our export, which would serve our foreign 
policy objectives without destroying our politically and 
economically important high technology export. This task is 
not very difficult if we can overcome the resistance of some 
interest groups. We would need to do only the following:
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1. We have to make the people everywhere more conscious of 
what specific commodities are controlled.The Export 
Administration Act should make it compulsory for every U.S. manufacturer to include in the model numbers of his products clearly identifiable codes such as(UU)or (CA), etc., (in front of the regular model number, for example, if the export of such products is controlled and the code (G) if the export of such a product is not controlled. (See later the meaning of this code).

2. We have to determine which are those controlled commodities whose end-use ar\$ snd-uqe.r can be v5iC^- r *-e d berore and after sale in any quantity due to its military significance or large cost, or in quantities larger than specific quantity limits due to their significance in such q"antities. For the export of such commodities the existing vat.dated export licensing method with some improvement should tie maintained^

3. The requirement for a validated export license should be replaced by a special type of Shipper's Export Declaration Tlisting tne commodities in a suitable manner) in connection with the export to CoCom countries of controlled commodities not cx-vered under para Z. abovjeT A copy of each of these special Shipper's Export Declarations would be collected 
by U.S. Customs, would be computer processed by the OEA 
and reported to the Export Administration of each specific CoCom country, where the commodities should have been received, on a yearly basis listing the reference numbers 
and enclosing copies of these special Shipper's Export 
Declarations.

4. This special Shipper's Export Declaration would not mean any extra work for the exporters as the exporters have now to fill out a separate copy of the Shipper's Export Declaration for the controlled commodities, anyway,
5. Two copies of these special Shipper's Export Declarations would travel abroad with the shipments. One copy would be collected by Customs in those receiving CoCom countries on behalf of their Export Adminstration and the other copy 

would go to the end-users (or distributors).
6. Everyone in the CoCom countries, who had during the yearany U.S. controlled conmodities, would need to send a simple report at the end of each year to the Export Administration 

of his own CoCom country enclosing the delivery copies of 
the special Shipper's Export Declaration he received with 
the shipments. This simple report would list stock position 
at beginning of the year, the items he received during the 
year, usage or resale during the year (also enclosing his copies of the Resale Certificates) and stock at the end of the year. The CoCom country's Export Administration would
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only need to match copies of the special Shipper's Export 
Declarations and of the Resale Certificates received from 
the sellers and from the buyers. Any discrepancy would 
show off. This very simple system would decrease the 
unauthorized flow of controlled high technology to the 
controlled countries. The report would be subject to 
audit with severe punishment for providing false information.

7. The U.S. enforcement people cannot check inside the CoCom 
countries the whereabout of U.S. made controlled 
commodities exported to the CoCo.Ti countries, unless the 
local enforcement people in the 'oCom countries provide 
a full cooperation, which they Jo not at this moment (see 
ATTACHMENT A). However, if tba CoCom agreement is raised 
to a treaty, then we would !".ave a better opportunity for 
verification.

8. In the non-CoCom countries, anyone who voluntarily agrees 
to a yearly reporting (as described in connection with the 
CoCom countries above in para 6.,except reporting is made 
to the U.S. Emoassy) and to the possibility of an on-sight 
inspection by the U.S. manufacturer/supplier or a U.S. 
Embassy personnel for the verification of the yearly reports 
(if selected for audit, with severe consequences for 
supplying false information and with suitable consequences 
if declared end-use is changed to another end-use that would 
not have permitted the purchase of that specific equipment) 
would be classified into a pertinent end-user category 
between categories A to E. Those who do not agree to the 
voluntary reporting would be classified into category F 
which would have the same limits as the limits for validated 
export license requirement are specified now in the 
existing CCL.

9. The CCL would list the controlled commodities in terms of 
some of their selected (significant) published performance 
parameters (specificition items) indicating for each para 
meter the maximum nuttrical value limits in case of each 
end-user category betwesn A and P. Hence any potential 
purchaser or seller could determine in advance what commodity 
with a specification not exceeding those maximum numerical 
value limits could be delivered, without submitting a 
validated license application to the OEA, to a specific 
end-user categorized into a specific end-user category.

10. The various types of end-uses would also be classified into 
a specific number of groups and, in case of each commodity, 
the CCL would indicate that fraction of a category by which 
the end-user would (for the purpose of purchasing that 
specific commodity for that specific end-use) move towards
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a more advantageous category if the end-use would belong 
to a specific more advantageous end-use group. For example: 
at" present any end-user for any end-use can purchase an 
oscilloscope up to a 100 MHz bandwidth according to the CCL. 
Hence 'Category F' would be 100 KHz. to end-user in 
Category C might have a 250 MHz bandwidth limit in case of 
the least advantageous end-use group. With the most 
advantageous end-use group this end-user might be able to 
purchase an oscilloscope with s 400 MHz bandwidth without 
seeking the OEA'3 approval,

11. If an end-user would need an equipment with a performance 
higher than his ""d-usec and end-use category/group 
classification allows him to purchase, then the U.S. 
supplier could submit a validated export license application 
to the OEA explaining the circumstances including proof of 
foreign availability (if such issue is pertinent; and 
requesting an individual licensing decision.

It is visualized that our Export Administration would function as 
follows if the recommendations in this letter are accepted:

(1) The OEA in cooperation with the other departments of the 
Executive Branch, the Congress, Industry Associations and 
CoCom partners would determine the type and level of 
technology whose export should be controlled.

(2) The pertinent Industry Associations, in consultation with 
the OEA, would work out a proposal for the text of the CCL 
within the guidelines determined by the OEA as described in 
(1) above and would submit that proposed text of the CCL for 
approval to the OEA which would approve it in cooperation 
with all pertinent departments of the Executive Branch and 
the CoCom partners.

(3) The CCL. would indicate in case of each controlled commodity 
entry the specific quantity limits, above which a validated 
export license application would have to be submitted to the 
OEA in connection with any export to any country. Such an 
entry on the CCL would also list the largest numerical 
values for the selected published parameters of the corampdity 
in case of each end-user category and the influence of the 
end-use groups on the end-user categories, as explained 
earlier, to describe the highest specification of a 
commodity wnich could be exported under such an entry without 
submitting a validated export license application to roe °EA-

(4) After approval of the CCL each manufacturer or supplier who 
offers for sale at least one controlled commodity would 
require to lisc all his controlled products for submittal 
to the OEA via his Industry Association, which would check 
the correctness of his list before subraittal. In case of
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each controlled commodity listed,for each parameter listed 
under the pertinent entry of the CCL the lowest end-user 
category (that has a numerical value larger than the 
numerical value of the actual related published parameter 
of the listed commodity) would be selected. The lowest 
end-user category of these parameter by parameter 
selected end-user categories would determine the end-user 
category to be included in the model or catalog number 
of that controlled commodity.

The above recommendations would eliminate all the visible 
shortcomings of the present method of export licensing. The 
OEA already classifies the export license applications 
according to the level of approval they require. The above 
recommendation is for not more than the approval in advance 
of those exports whose license approval is normally decided 
by the OEA on the basis of precedence after several weeks 
of expensive paper shuffling.If these recommendations are 
put into practice the end-users and exporters would not only 
know in advance whether or not a specific sale could be made 
without delay and uncertainty (in case of the bulk of our 
exports), but the hitherto unreliable end-user statements, 
on which our existing export licensing process is based, 
would become reliable and verifiable, the volume of our 
export would grow and the end-users would try their best 
cooperation to be classified into the highest possible 
end-user category. Hence our export control would achieve 
its original goal.

I noted that you are proposing to shift the responsibility for 
enforcement from Commerce to Customs. I have contacted the 
enforcement people for their opinion. They raised a valid 
point to which I would like to draw your attention.

You propose to spend more money on collecting more accurate 
information in connect'on with foreign availability in order 
that the exporters' claims in connection with foreign availability 
could be verified with, ut a long delay. This is an excellent 
and a very necessary s.ep. This information can best be 
obtained by visiting the U.S. manufacturers as they keep 
usually a file on their competitors and they also know if 
their foreign competitors' claims on their datasheets are 
true or just a wishful thinking. Besides, the visiting of 
the domestic and foreign exhibitions and atcentinz the related 
conferences by U.S. Commerce employees posing as Businessmen 
(potential customers) etc. could result in the easiest 
collection of the required information.

20-617 0-83-77
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Because the same U.S. manufacturers have the best information 
and gossips about the alleged violations of the Export 
Administration Regulations by their competitors or customers, 
this infoiination could also be obtained at the same time 
when foreign availability information is sought. Besides 
only the Commerce employees have direct access to the OEA's 
computer and to the distribution export license files, 
which contain a significant amount of very valuable information 
and are treasure-troves to those who know what to look for to 
check out the gossips, etc.

Therefore, I would like to recommend that Commerce would 
maintain a group of highly skilled investigators who would 
not only collect the Information in connection with foreign 
availability and the alleged violations of the Regulations, 
but would search for violations, initiate, coordinate and 
supervise specific investigations to be or being carried out 
by Customs, etc.

Finally, I would like to request that you aaend the Export 
Administration Act in such a way that a U.S. manufacturer or 
supplier would violate the Act if he would prevent another 
domestic U.S. corporation from bidding for an overseas contract 
or if he would cause such a U.S. person (corporation) to lose 
a foreign order or to suffer any other losses as a result of 
his refusal to sell to such a U.S. domestic corporation his 
products which he regularly offers for sale to other U.S. 
domestic customers, or as a result of charging such a U.S. 
domestic corporation a price higher than he charges to other 
U.S. domestic customers.

A statement by a domestic U.S. supplier on his quotation and 
invoice to another U.S. domestic customer stating that the 
specific commodities shown on the quotation or invoice are 
listed on the CCL would free the seller from any responsibility 
in connection with the violation of the Export Adainistration 
Regulations by that U.S. domestic customer or subsequent 
purchaser.

If such a U.S. manufacturer (seller) sends a copy of his invoice 
to the OEA, he could not be accused of any complicity or any 
knowledge of any subsequent violation of the Export Administration 
Regulations. Such invoices would be a treasure-trove for the 
commerce investigators.

I sincerely hope you will find the above recoranendations 
appropriate for including them into your amendment of tV>e 
Export Administration Act in order to improve the efficiency 
of our existing export control operations, the volume of our
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export that, in turn, will create more badly needed jobs and 
the chances that they will serve our foreign policy objectives.

I am very pleased to discuss the above recommendations in more 
depth with you and to assist you with preparing the text of 
the resulting amendments to tnc Export Administration Act.

You may consider this letter with Attachment A as part of 
your public hearings and publish it (probably after some 
editing, as I have not had time to do that).

I look forwards to hearing from you.

Sincerely,

IKER, INC.

Imre Kerenyi, President

IK/ij

Encl.
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IKER to Senator John Heinz III 
ATTACHMENT A. April 21, 1983

ATTACHMENT A

The only justification and excuse for maintaining a cumbersome 
individual export licensing procedure in the United States is 
that we are to base the individual export licensing decisions 
on the end-use and end-user in each specific case. This method 
works well in connection with multimillion dollar contracts in 
which cases the end-use can be established and verified before 
and after sale, however it is a complete failure as far as 
smaller items, which represent the bulk of our export, are 
concerned.

One of the reasons why our export licensing procedure is a 
complete failure in connection with smaller items is that 
most of the foreign end-users in friendly countries do not 
understand and are not interested to learn how to complete 
our end-user certificates, etc., or co familiarize them 
selves with our unclear and extensive regulations. They 
usually sign as many blank end-user certificates as the 
salesman (usually the European middleman, etc.) wants them 
to sign and let him to complete the rest of the forms and 
handle the export license applications, which they consider 
as not being their business.

As most of the European middlemen, especially in Austria, 
Germany and France, etc., are also involved In trading with 
Eastern Europe, this provides them an excellent opportunity 
to fill into such presigned blank end-user certificates any 
number of items they need for resale to an Eastern European 
purchaser and to purchase those items from the United States 
with a validated export license. Besides, it is not difficult 
for them to find a friend who signs such a certificate, for 
some compensation, as nobody ever checks the correctness of 
chose certificates.

The Marxist countries are not adversaries of the industrialized 
free market economy countries because they have some territorial 
claims or similar complaint against them. They are adversaries 
because they claim that the political and economic system of 
Che free market economy countries exploits the workers and it 
is their moral duty to liberate the workers from the capitalist 

exploitation.
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Marxists have taken the first country, Russia, by manipulating 
a series of bloody revolutions when the Russian people were 
tired and bitter of being engaged in a hopeless and terrible 
war. Afterwards, they closed the Russian borders and 
consolidated their power by means of eliminating those who 
were not properly supporting their cause. They created a 
proletar dictatorship with a "state capitalist ' economy 
(they call it socialist) in which those who run that system 
claim to act for and on behalf of the people. They preach 
that all means to achieve their aim domestically and 
internationally are justified and noble because their aim is 
noble.

Hitler gained power in Germany by eliminating his Marxist 
competitors for power and promising to correct the injustice 
made by the Versailles peace treaty at the end of World War I. 
So Hitler, when he felt successful and strong and corrected 
the injustice of the Versailles peace treaty by force, 
decided to go after the nest of the Marxists to eliminate 
future problems. The United States allied herself with the 
Marxist nest and at the end of World War II not only Hitler 
was eliminated but the Marxists gained control over Eastern 
Europe.

In a. democratic society, if the political or economic ideas 
of the elected leadership fail, they will not be reelected 
and someone else will have a chance to try to solve the 
existing problems in a different manner.

In a dictatorship, whether or not it is a rightwing military 
or a Marxist proletar dictatorship, the leadership will not 
and cannot give up the power in case of a failure of their 
economic system because they not only would lose the good 
life their pover provides but they could lose their freedom 
or even their life due to the sharp and hateful polarization 
of the population. Therefore, they have to find some scape 
goats and a sort of future noble aim, which can be used as 
a drivluc, force, for which a temporary suffering by the 
people can be Justified.

In those countries, where dictatorship exists now, people 
never experienced anything else. They were always ruled by 
someone(s), either the king, etc.. who r id by the blessing 
of the God or Gods with the help of a selected group of 
people or a military or other dictator who grabbed power by 
force and ruled in a similar manner.

A dictatorship can be successful, if it has a solid economical 
system, because it can minimize the boredom of the people, 
especially of the youth, by occupying the free time of the
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people with paramilitary entertainment and nationalistic 
idiological or other political movements. In contras- i 
an open democratic society, while most of the intelligent 
people use up their free time with trying to make more 
money and to obtain more educar.ion, many of the less 
educated people, especially sone of the youth, are bored 
and can easily become the prey of Marxist agitators and 
of those who herald violence, because violence and sex 
are the basic born-in characteristics of human beings and 
it is kept under controls only by education and fear of 
punishment or possible suffering.

The Marxist (state capitalist) system has turned out to be a 
complete failure economically because such centrally planned 
and controlled system lacks the incentives, available in the 
free market economy, for individuals to work hard, to produce, 
and to build up an economical independence and the associat'J 
economical and political power.

In order to retain power the Soviet leadership has to cover 
up the low standard of living resulting from the failure of 
the Soviet economical system, has to justify the need for 
the domestic repressive political system and has to keep 
the people occupied at all times.

The solution is to remind the Russian people continuously 
what losses of life they suffered during the German invasion, 
tell them that worse will happen to them unless they deprive 
Shemselves from the enjoyment: of decadent consumer goods in 
order to concentrate on strengthening their military and to 
agitate and support the exploited people worldwide against the 
capitalist/ imperialist exploiters in order to destroy the 
capitalist/imperialist beast in its own cave by its own 
people before it could attack them. Through organized daily 
meetings, controlled media and exercises they pump these 
ideas into the heads r>£ the people in the Marxist countries.

The Marxist economy is unable to produce the technology 
required to keep up with the technological progress of the 
free market economy so their way to obtain the badly needed 
hieh technology required to strengthen the military is to 
find some people in the free market economy countries who 
are either willing to supply such badly needed technology 
for some extra money or who are Marxist sympathizers and 
willing to steal it.

As in our free market capitalist open society we all have 
to earn our own Living by hard work (naturally, there are 
some exceptions), we have no idiological motivation |nd 
many of us often have an urgent neeS for short term lunos
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L ^if s a j-ways eas X to find someone who knowingly or unknowingly 
will sell some secret or critical technology to our Marxist 
adversaries either in order to obtain some badly needed funds 
or just due to his sympathy for the Marxist cause.

Lenin properly observed: the capitalists will sell the rope 
to be hanged with. Hence, for example, our adversaries do 
not need to spend a fortune on military research and develop 
ment, they only need to build up "suitable access channels" 
to our research and development facilities arid they can 
obtain our R & D results at a fraction of the cost it would 
cost them to carry out such research and development program 
themselves.

Also, it is not difficult to find some so-called Marxist 
sympathizers in the free market countries as the arrogancy 
of some of the bureaucrats and others in powerful positions 
always produces some bitter and unhappy people who are out 
for revenge and only the Marxist agitators and spies offer 
them such an opportunity on a short and long term basis.

So the Soviets have been able to copy most of the technical 
achievements of the free market economy countries, sometimes 
they are not lagging much behind us as they are obtaining 
our test results on our critical military projects even 
during the development stages.

A few years ago the free market economy governments went 
along with the idea of detente assuming that if we manage 
to open the Iron C'vrtain by providing some limited technical 
help by establishing cultural connections and by other 
cooperation then th? Russian people will be able to see 
our high standard of living and would demand the same for 
themselves. So this would force the Soviet leadership to 
spend less money on armament and more on the improvement of 
their economical system which would remove the source of 
the existing Soviet behaviour in the international arena.

Unfortunately our politicians did not realize the earlier 
described reasons for Soviet behaviour and most of the 
technology we supplied under detente was diverted to strengthen 
the Soviet military and the loans we provided for badly needed 
commercial purposes freed their own money for use in military 
projects and worldwide expansion of Marxism. So our support 
of detente, which must have been a Soviet idea, produced the 
opposite result what our shortsighted politicians expected.

Our politicians expected under detente that the Kremlin would 
halt her military buildup and her worldwide expansionist 
policies. On the other hand, the Kremlin, (which preaches
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that the political leadership of the non-Marxist countries 
are evil because they exploit the poor and the workers and 
it is the moral duty of the Soviet people, as the Soviet 
Union is being the first and the largest country already 
liberated from the imperialist exploitation, to provide a 
worldwide leadership and assistance to their comrades in 
the not yet liberated countries to free themselves from the 
capi' 'ist/imperialist exploiters) understood under detente 
tnat • ae Is' TO countries will not use any threat against the 
Soviet Union, hence the Kremlin leaders will be able to 
concentrate more on their noble international liberation 
activities and NATO will not interfere with such noble 
activities.

The Western politicians should understand that the Soviet 
leadership cannot stop wearing the hat of the leaders of 
a worldwide Marxist revolution, in addition to the hat of 
the leaders of the Russian (expansionist) empire. These 
two complement each other very successfully.

We must not look at the Kremlin leadership as the bad guys. 
We should consider them (with the exception of the many 
opportunists, who jumped on their Marxist bandwagon) as 
the guys who believed in noble causes, carried out their 
noble struggle in a brutal manner (believing in the 
Machiavellian theory that the noble aim justifies the 
brutal means) and are unable to stop that struggle, i.e. 
they hav° to keep it on going by extending if worldwide, 
otherwise, due to shortcomings of their own domestic state 
capitalist economical system, all their achievement and 
their personal power would collapse. If they would change 
from war (revolutionary) atmosphere to a peaceful one their 
people would start to remand the same sort of standard of 
living we have in the free market economy, which their 
state capitalist system could not provide, hence their 
people would start to rebel against their leadership which 
would destroy their achievements and their capability to 
lead the people towards their noble aims.

The Kremlin leadership is desperately trying to improve 
its state capitalist economical system and uses the 
satellite countries as laboratories to try out various 
improvements. (This is rather convenient as any experiment 
that produces an undesirable result can be blamed on the 
imperalist/reactionist elements and can be eliminated 
without affecting the main body of the already Iterated 
people in the Soviet Union). The main problem is how to 
give the people incentives for working harder within the 

state capitalist economical system.
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Incentives motivate the people to work, harder to obtain a 
better living, i.e.: economical power. Economical power 
in the free market economy always results in political power 
as well, which the Soviet leadership does not want to 
share, hence they are looking for a method that provides 
incentives to the people to work harder, that results in 
economical power only without the usually accompanying political power.

There are two basic types of pover;

1. "Power through excellence", i.e.: the person has 
knowledge or capability or money, etc., so others 
need him, hence he can dominate the others; and

2. "Power through threat of destruction", i.e.: if
you do not do what I want you to Jo I will destroy 
you by sabotage or non-cooperation, or violence, 
etc.

In Poland the Kremlin tested a system that was supposed 
to provide the people incentives for working harder by 
giving them a voice in the improvement of their working 
conditions. Unfortunately, that was diverted into the 
conventional "Power through threat of destruction" type 
of trade union activities, hence, instead of improving 
productivity and the economy, it was losing production 
time through strikes and was even copying the western 
trade unions by trying to become a political force opposing 
and criticizing the political, activities of the government. 
So this experiment had to be discontinued.

In Rumania, they are trying to experiment with providing 
incentives for the worker,.-} by giving them sotae sort of

fartial ownership in the -.oanufacturing organizations. t is too early to see any result.

In Hungary, they are testing the use of capitalist incentives 
(Lenin preached such a use) which are extremely successful, 
the Kremlin is praising it highly and presenting it to 
their own people as an example to follow. Hence, we should 
pay a special attention to this Hungarian experiment, it 
may be that the future form of the Marxist systems is being 
shaped in Hungary and we might be able to help to shape it.

The Soviet leadership is careful not to be caught directlyin the violation of our laws, including our export administration
laws. Therefore they use a chain of intermediaries tor
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purchasing our controlled high technology without the approval 
ot U.S. export. Administration. One intermediary might be 
situated in one of the satellite countries and the others 
might be either in Western Europe or in some third world 
countries.

In order to understand the operation of these intermediaries 
one needs to analize what opportunities exist for the inter 
mediaries and for what reasons.

The satellite countries are run by regents whose main job 
is to maintain a Soviet type system and to carry out faith 
fully the orders of the Kremlin. Besides that, they are 
relatively free to organize their own "shops". According 
to Marxist theory, in a state capitalist (Marxist) system 
everything is planned in advance and the so-called capitalist 
slavedrivers (well paid administrators who ensure maximum 
performance by the workers and the safety of the capitalist 
owners' property) are replaced by very detailed record- 
keeping systems which are subject to inspections by various 
different government organizations. (The work of an inspector 
is inspected by other inspectors from different organizations) .

The only business transaction which cannot have a record, 
(hence an unscrupulous buyer could have the opportunity 
to claim that he had to pay several times the regular prices 
in cash and could stick away the money he did not pay in a 
Swiss or other western bank; is the purchase of controlled 
western high technology on the western blackmarket.

In order to make such opportunities for the unscrupulous 
satellite country foreign traders to be the most lucrative, 
their domestic end-users and the western foreign suppliers 
must be separated. It is known that foreign trade in those 
countries is made, by law, a state monopoly and the foreign 
traders make the separation of the end-users and western foreign 
suppliers as perfect as possible.

There is an apparent incentive for such foreign traders to 
make che end-users to accept that most of the electronics, 
etc have to be obtained through the blackmarket. As the 
high prices can be passed to the customers without the fear 
of competition, those people at the end-users, who are 
offered a share of the loot, should have incentive for 
accepting the premise of th<2 foreign traders that their 
requirement could only be obtained through the blackmarket.
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The second intermediary is usually situated in Western Europe 
He purchases the goods from the United States directly or 
indirectly, usually with a license backed by improper end-user 
certificates, and resells them at a relatively large profit to 
satellite country foreign traders. The Western European govern 
ments cannot have incentive to cooperate with the United States 
government to stop such activities as such actions result in 
net dollar earnings for their countries and provide an incentive 
for the powerful and dangerous eastern neighbor to maintain 
the independence of their countries in order to provide a 
free base for the blackmarket dealers.

Because of this situation a U.S. manufacturer who tries to sell 
his goods at low price directly in Eastern Europe (promising 
to try his best to obtain an export license) might not get 
much success in receiving a direct order but he might get a 
direct or indirect order for the same goods from a Western 
European purchaser, or from a U.S. domestic purchaser.

It is also rather unfortunate that the unanimity requirement 
for the interagency coinnittee for making a positive licensing 
decision could provide a cover for a corrupt or a Marxist 
sympathizer U.S. government employee, who is cooperating with 
the Eastern or Western European blackmarket operators, because 
his role would need to be just to act as a concerned U.S. 
patriot who wants to make sure that no license is issued unless 
the granting of the export license is found to be absolutely 
safe and harmless to the United States in everybody's mind 
involved in the licensing process after a lengthy examination 
of each case, i.e.: to hold up the processing of the license 
application of those J.3. suppliers, whose direct exporting 
intention would undermine the effort of the blackmarket 
operators ir, directing most of the Eastern European requirement 
through the blackmarket.

Such delays justify the Eastern European purchasing jgents in 
avoiding the direct low-cose offers of the U.S. manufacturers 
and purchasing most of their requirement via the blackmarket. 
Such moves, unfortunately, not only result in a loss to the 
U.S. economy, but, because the U.S. government cioes not check 
the blacknarket effectively, the large profit of the western 
bla:knarket operators on even non-blacknark°t items encourages 
i-hem to handle even the most sensitive nilitary items without 
•Baking exorbitant mark-ups which otherwise could dampen the 
flow of such gooJs.

The experimentation with capitalist incentives and profit is 
a great success in Hungary. Even the technical people of the 
end-users are after profit, as their compensation depend,• on
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try to separate themselves from those activities of the foreign 
traders which are connected with purchasing commodities for 
resale to the big brother. Therefore, they want to offer 
the U.S. suppliers free access to their work and to the 
embargoed equipment they would like to purchase in exchange 
for a more realistic treatment of their requirement by the 
export licensing people, i.e.: the export licensing people 
could operate as they were set up to do. The end-user 
certificates would become meaningful and the end-uses could 
be ascertained in such cases.

The above trend would result in less lucrative business for 
the western blackmarket operators which would force them to 
increase their prices for the critical items or go out of 
business. It would also result in a separation of the 
genuine Hungarian commercial busiress from the resale business 
to the big brother. With such a separation it is likely that 
we could get the cooperation of the Western governments to 
round up such clearly identifiable activities.

IK/ij


